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ERRATUM. 

The  case  reported  in  70  Iowa,  page  105,  is  not  correctly  entitled. 

The  name  of  the  defendant  should  be  The  Chicago,  Rock  Island  d 

Padflc  Ry  Co,,  instead  of  The  Chicago,  Burlington  &  Quincy  R'y  Co. 

as  it  now  appears. 
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JiTDQBS. 


Thb  State  v.  Strublb. 


1.  Oriminal  Practice:  dismissal  of  pabt  of  charqb  during  trial. 

Defendant  was  charged  in  the  indictment  with  burglary,  and  also  with 
an  assault  with  intent  to  murder,  but  the  latter  charge  was  made  only 
for  the  purpose  of  bringing  the  burglary  within  §  3892  of  the  Code,  and 
thus  aggravating  the  offense.  There  was  a  plea  of  not  guilty,  and  also  of 
former  acquittdl,  the  latter  plea  having  reference  to  the  charge  of  assault 
with  intent  to  murder.  After  the  trial  had  commenced,  the  state  filed 
a  motion  for  leave  to  dismiss  as  to  the  charge  of  assault  with  intent  to 
murder,  and  to  proceed  as  to  the  charge  of  burglary.  Held  that  the 
motion  was  properly  sustained. 

2.  Critninal  Evilaaoe:  imhatbrial:  no  prbjudicb—no  reversal. 

This  court  will  not  reverse  a  judgment  of  conviction  on  account  of  tha 
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admission  of  iminaterial  evidence,  where  it  clearly  appears  that  the  de- 
fendant coold  not  have  been  prejudiced  thereby. 


3.  :  bubqlary:  subsequent  acts  op  co-dbpendant:  res  GSSTiC. 

Where  one  of  three  defendants,  jointly  indicted  for  burglary  and  the  lar- 
ceny of  a  trunk,  was  on  trial,  evidence  that  the  other  two  deiemlants 
were  seen  on  the  night  of  the  burglary,  and  a  few  hours  thereafter,  driv- 
ing about  in  a  buggy  near  the  place  where  the  stolen  trank  was  found  by 
the  sheriff,  was  admissible  as  tending  to  show,  with  other  evidence,  that 
they  had  put  the  trunk  where  ii  was  found,  which,  if  true,  was  a  part  of 
his  transaction  of  the  burglary. 

4  Criminal  Law :  compulsory  examination  op  dependant's  perso!^  : 
WHAT  is  not.  An  examination  of  the  defendant's  pei-son,  while  in 
jail,  by  a  physician,  cannot  be  said  to- have  been  compulsory,  where  the 
only  evidence  of  compulsion  was  that  the  sheriff  accompanied  the  phy- 
sician, but  it  was  not  shown  that  he  did  or  said  anything  in  respect  to 
the  examination. 

5.  Criminal  Evidence:  burglary:  evidence  as  to  charoe  with- 
drawn. On  a  trial  for  bnrglarly,  where  an  assault  with  intent  to  mur- 
der had  been  charged  by  way  of  aggravation,  but  that  charge  had  been 
withdrawn,  held  that  evidence  of  a  former  acquittal  of  the  defendant 
on  thai  charge  was  properly  excluded. 

4 

Appeal  from  Monotia  District  Court. 

Thursday,  March  8. 

The  defendant,  Frank  Struble,  was  jointly  indicted  with 
Thomas  Struble  and  John  McBride.  They  were  charji^ed 
with  having  broken  and  entered  the  dwelling-house  of  one 
Dr.  W.  W.  Ordway,  in  Monona  county,  and  in  the  night  time, 
with  intent  to  steal  and  carry  away  from  the  house  the  goods 
and  property  of  Ordway.  They  were  also  charged  with  hav- 
ing assaulted  Ordway  with  intent  to  murder  him.  The 
defendant,  Struble,  was  tried  alone.  He  entered  a  plea  of 
not  guilty,  and  also  a  plea  of  former  acquittal.  After  the 
trial  had  commenced,  the  state  elected  to  proceed  upon  the 
charge  alone  of  having  entered  the  dwelling-house  in  the 
night-time,  with  intent  to  commit  larceny,  and  filed  a  motion 
to  dismiss  as  to  the  charge  of  assault  with  intent  to  commit 
mnrder.  The  court  sustained  the  motion,  and  the  trial  pro- 
ceeded, and  resulted  in  a  verdict  of  guilty.     Judgment  of 
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imprisonment  for  twelve  year3  having  been  entered  upon  the 
verdict,  the  defendant  appeals  to  this  court. 

G.  W.  Cooper^  for  appellant. 

S.  M.  Marshy  A.  J.  Baker^  Attorney-gerteraly  G,    W. 
MoMUlan  and  John  S.  MonJcy  for  the  Scate. 

Adams,  Ch.  J. — I.  The  defendant  insists  that  the  court 
erred  in  sustaining  the  motion  of  the  state  to  dismiss  as  to  a 
portion  of  the  matter  charscad  in  the  indictment, 
pr^ce^tdis-  His  proposition  is  that,  after  a  trial  has  been 
charge  dur-  entered  upon,  no  part  of  the  indictment  can  be 
injc  trial.  withdrawn  from  consideration  of  the  jury  with- 
out the  consent  of  the  defendant.  He  relies  upon  Oom,  v, 
Jenks,  1  Gray,  490;  Corn.  v.  Tuokj  20  Pick.,  35t;;  Com.  v. 
Scott,  121  Mass.,  33;  State  v.  Calleniine^  8  lawa,  2S8.  The 
former  acquittal  relied  upon  was  an  acquittal  of  an  assault 
with  an  intent  to  commit  murder.  The  motion  by  the  state 
for  leave  to  dismiss  was  as  to  that  charge,  leaving  the  charga 
of  burglary  in  the  indictment  without  the  ago^ravating  cir- 
cumstance  that  it  was  accompanied  by  an  assault,  which  cir- 
cumstance, if  it  had  been  properly  proved  in  connection  with 
the  burglary,  would  have  justified  the  court  in  inflicting  a 
greater  punishment.  Code,  §  3893.  The  reason  which  the 
state  had  fordismissing  as  to  the  charge  of  assault  probably 
wds  that  it  was  satisfied  that  the  defendant's  plea  of  former 
acquittal  as  to  that  charge  was  good.  The  defendant's  theory 
is  that,  the  trial  having  once  commenced,  it  was  his  right  to 
be  tried  and  acquitted  of  both  charges,  whereas  the  state,  by 
dismissing  as  to  the  assault  with  intent  to  commit  murder, 
leaves  that  charge  undisposed  of  which  he  had  once  prepared 
himself  to  meet.  But  the  case  has  this  peculiarity:  that  the 
charge  of  assault,  etc.,  seems  to  have  been  made  merely  for 
the  purpose  of  bringing  the  charge  of  burglary  within  the 
provisions  of  section  3892,  above  cited.  We  think  that,  \i 
the  state  had  become  satisfied  for  any  reason  that  the  convic- 
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tion  for  the  crime  of  burglary  could  not  be  had  under  that 
section,  it  was  the  right  of  the  state  to  simplify  the  case  by 
withdrawing  the  charge  of  assault,  etc.  In  our  opinion,  the 
court  did  not  err  in  sustaining  the  motion. 

II.     On  the  night  of  the  second  of  January,  1885,  the 

dwelling-house  of  the  prosecuting  witness  was  entered  by 

three  men,  and   a  trunk  was  taken  therefrom, 

2.  OniMINAL  ...  I 

evidence:  containmg  promissory  notes  and  other  papers  of 
Iirco-uo're-  ^®^^'  large  value.  The  evidence  tended  to  show 
versai.  ^^id^t  the  trunk  was  taken  to  the  residence  of  the 

defendant,  Frank  Struble,  and  a  part  of  the  contents  burned; 
that  afterwards  the  trunk  and  part  of  the  contents  were 
taken  to  a  secluded  place  some  miles  distant,  and  left.  The 
number  of  persons  engaged  in  the  commission  of  the  crime 
was  three.  The  defendants  were  all  debtors  of  the  prosecut- 
ing witness,  being  liable  to  him  upon  some  of  the  promissory 
notes  which  were  destroyed.  The  court  allowed  evidence  to 
bo  given  of  certain  acts  of  Thomas  Struble,  a  brother  of  the 
defendant  Frank  Struble,  done  three  or  four  days  after  the 
burglary.  The  trunk  had  been  carried  to  a  place  near  the 
head  of  a  stream,  called  the  Beaver,  and  left  there,  where  it 
had  become  covered  with  snow,  except  that  the  ends  of  iron 
hoops  with  which  the  trunk  had  been  bound  had  been  par- 
tially detached,  and  protruded  above  the  snow.  The  sheriff, 
in  going  out  to  search  for  the  trunk,  took  Thomas  Struble  in 
his  sleigh  with  him,  and,  while  searching  near  where  the  trunk 
was,  Thomas  was  the  first  one  to  discover  the  iron  hoops 
protruding  above  the  snow.  The  defendant  complains  of  the 
admission  in  evidence  of  these  acts  of  Thomas.  His  posi- 
tion is  that  the  acts  at  most  were  the  acts  of  an  alleged  con- 
spirator, and  were  done  long  after  the  transaction  which  con- 
stituted the  alleged  crime.  The  evidence  appears  to  have 
been  introduced  by  the  state  for  the  purpose  of  showing  that 
Thomah  knew  where  the  trunk  was,  and  so  was  one  of  tho 
three  who  were  engaged  in  the  burglary. 

Conceding  that  the  evidence  was  immaterial,  it  is  difHcult 
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to  see  how  the  defendant  could  have  been  prejudiced  by  it. 
It  is  not  shown  that  Thomas  Struble  guided  the  sheriff  to 
the  place  where  the  trunk  was,  or  that  the  sheriff  found  the 
place  by  reason  of  anything  which  Thomas  said.  The  most 
that  is  shown  is  that  the  sheriff  had  a  talk  with  Thomas,  and 
afterwards  went  to  hunt  for  the  trunk,  and  took  Thomas 
T^ith  him,  and,  while  hunting,  Thomas  was  the  first  to  see 
the  iron  hoops.  This,  without  something  more,,  had  no  ten- 
dency to  implicate  Thomas  nor  the  defendant,  and  we  are 
unable  to  see  how  the  jury  could  have  supposed  that  it  did. 
There  may,  of  course,  have  been  something  in  Thomas'  words 
or  acts  which  the  evidence  does  not  disclose;  but,  so  far  as 
we  can  see,  Thomas  went  with  the  sheriff  at  his  request,  and 
searched  with  the  sheriff  where  the  sheriff  thought  best  to 
search,  and  happened,  as  any  person  might,  to  discover  what 
he  did.  If  this  evidence  could  be  regarded  as  having  any 
significance,  it  would  seem  to  tend  to  show  Thomas'  innocence, 
and  overthrow  the  theory  of  the  state  in  regard  to  a  conspiracy 
between  these  brothers.  We  cannot  reverse  on  account  of  the 
admission  of  immaterial  evidence,  where  it  clearly  appears 
that  the  party  objecting' could  not  have  been  prejudiced. 

III.     The  defendant  assigned  as  error  the  admission  of 

other  evidence  of  Thomas'   acts,  and  of  the   acts  of  John 

McBride.     About  two  o'clock  of  the  niffht  of 

3. • :  bur-  ^ 

giary :  sabse-  the  burfflary,  Thomas  Struble  and  McBride  were 

qaent  acta  o£  e>      .^ ' 

ant^^i^ses-    ®®®°  driving  about  in  a  buggy  several  miles  from 
**•  home,  and  not  far  from  the  place  where  the  trunk 

was  found.  The  defendant  contends  that  the  evidence  of 
these  acts  was  inadmissible,  because  they  were  done  after  the 
alleged  burglary.  The  theory  of  the  state,  of  course,  was 
that  Tliomas  and  McBride  were  out  trying  to  make  a  dispo- 
sition of  the  trunk  in  a  place  remote  from  the  residence  of 
the  guilty  parties.  In  our  opinion,  the  fact  that  they  were 
seen  driving  with  a  buggy  in  the  neighborhood  of  that  place 
at  such  an  hour  was  a  circumstance  to  be  taken  in  connec- 
tion with  other  evidence  tending  to  show  that  Thomas  and 
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McBride  put  the  trunk  where  it  was  found,  for  the  purpose 
of  misleading  and  averting  suspicion.  Now,  if  they  did 
this,  their  acts  oii  the  same  night  about  two  liours  after  the 
burglary,  in  endeavoring  to  mislead  and  avert  suspicion 
from  the  guilty  parties,  by  depositing  the  trunk  iu  a  remote 
]>lace,  was  a  part  of  the  transaction  which  in  the  burglary 
was  committed.  We  think  that  the  court  did  not  err  in 
admitting  the  evidence. 

IV.     Dr.  Harman,  a  physician,  was  called  as  a  witness  in 

behalf  of  the  state,  and  testified  to  having  made  an  examin- 

4.  .'uiMiNAL     ation   of  the  face   and   neck   of  the    defendant 

li^iisory  ex-      whcu  in  jail,  and  to  having  found  several  scratches. 

defeiuiaut's     Dr.  Ordway,  the  prosecuting  witness,  had  already 

what  Is  not.  testified  to  having  had  a  struggle  with  one  of  the 
])ersons  who  entered  the  house,  and  he  thought  he  caught 
him  by  the  face  and  neck.  The  defendant  did  not 
object  to  the  admission  of  the  testimony  of  Dr.  Harman, 
but  he  insists  that  there  was  error  in  admitting  it.  He  claims 
that  the  testimony  was  in  respect  to  an  examination  to  which 
the  defendant  was  compelled  to  submit,  and  that  such  exam- 
inatiou  was  in  violation  of  the  defendant's  constitutional 
rights,  and  that,  being  such,  the  admission  of  the  testimony- 
was  error,  even  though  not  objected  to.  Without  consider- 
iniT  the  legal  questions  suggested,  it  is  sufficient  to  say 
that  we  see  no  evidence  that  the  defendant  was  compelled  to 
submit  to  an  examination.  It  is  true,  the  evidence  shows 
that,  when  Dr.  Harman  went  into  the  jail,  the  sheriff  accom- 
panied him,  but  there  is  no  evidence  that  the  sheriff  did  or 
said  anything  in  respect  to  the  examination.  We  think  that 
there  was  no  error  in  admitting  the  evidence. 

V.     The  defendant  offered  in  evidence  the  record  of  the 

district  court,  showing  that  he  had  been  tried  upon  the  charge 
of  an  assault   with   intent   to   commit   murder. 

evidence:        Upou  obiectiou  bv  the  state,  the  court  excluded 

burglary:  ev-        r  .»  •'  ,    .  /»     • 

i.ionce  as  to  ^]^q  evidence.  The  defendant  complams.  of  the 
«irawn.  ^  exclusiou  of  the  evidence  as  error.  In  the  incjict- 
mcnt,  the  defendant  was  charged  with  burglary;  and  while  it 
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is  true  that  in  the  first  place  the  defendant  was'  charged  also 
with  an  assault  with  intent  to  murder,  yet  the  same  was 
charged  only  as  an  aggravating  circumstance,  so  as  to  bring 
the  charge  of  btirglary  within  the  provision  of  Section  3892 
of  the  Code,  and  this  charge  of  assault  with  intent  to  com- 
mit murder  had  afterwards  been  withdrawn.  The  former 
acquittal,  then,  had  nothing  to  do  with  the  charge  upon  which 
he  was  being  tried,  and  the  court,  we  think,  rightly  excluded 
the  evidence  of  the  former  acquittal. 

We  have  examined  all  the  objections  argued,  and  have  to 
say  that  we  think  that  they  are  without  foundation.  The 
evidence,  to  our  mind,  was  amply  suflScient  to  sustain  the 
verdict,  and  the  judgment  of  twelve  years'  imprisonment, 
we  think,  is  not  excessive. 

Affie^ibd. 


Clough  v.  Adams. 
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87 


1.  Pleading:  amendment  dubing  argument:  allegations  not  con-  

TRO  VERTED  ADMITTED.  Where  the  flrround  upon  which  plaintiff  sought  a        rj[ — fj 

rescission  of  a  conveyance  of  real  estate  was  that  it  was  obtained  by  fraud        i  ^  ^^^ 

and  undue  influence,  and  for  a  £rrossly  inadequate  consideration,  held 

that  an  amendment  to  her  petition,  in  which  she  alleged  that  she  and 

her  husband  were  of  weak  intellect,  and  were  wanting  in  capacity  to 

engage  in  important  business  transactions,  and  that,  at  the  time  of  the 

transaction  in  question,  they  were  in  financial  distress,  was  material  to 

the  case,  but  did  not  state  a  new  cause  of  action  or  ground  of  relief,  and 

that  under  Code,  §  2689,  it  was  properly  allowed  to  be  filed  after  the 

evidence  was  all  in,  and  during  the  argument  of  the  case ;  alsOf  that  th& 

averments  contained  in  the  amendment,  not  being  denied,  were  to  be 

taken  as  true,  imder  Code,  §  2712,  in  the  further  consideration  of  the 

case. 

2.  Contracts:  tncapacitt  and  undde  influence:  relief  in  equity. 

The  acts  and  contracts  of  persons  who  are  of  weak  understtoding,  and 
who  are  thereby  liable  to  imposition,  will  be  held  void  in  courts  of, 
equity,  if  the  nature  of  the  act  or  contract  justifies  the  conclusion  that 
the  party  has  not  exercised  a  deliberate  judgment,  but  that  he  has 
been  imposed  upon,  circumvented,  or  overcome  by  cunning  or  artifice  or 
.undue  influence;  and  held  that  the  facts  of  this  case  (seef  opinion)  ii^ 
Yol.  LXXI— 2 
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which  plaintiff  and  her  hasband  were  induced  to  convey  their  home- 
stead for  a  patent  riprht,  worthless  in  their  hands,  bring  it  clearly 
within  the  rule  above  stated. 

Appeal  from  Clinton  District  Cowrt. 

Thursday,  Maeoh  8. 

AonoN  for  the  rescission  of  a  conveyance  of  real  estate, 
on  the  alleged  ground  that  it  was  obtained  by  fraud  and 
undue  influence,  and  for  a  grossly  inadequate  consideration. 
The  district  court  entered  judgment  for  plaintiff,  and  defend- 
ant appeals. 

RoleH  T.  T.  Spenecy  P.  J:  Clausen  and  W.  C.  Orohe, 
for  appellant. 

Ellis  <6  McCoy^  C.  W.  Chase  and  A.  T.  Wheeler,  for 
appellee. 

Kbed,  J. — The  property  in  question  consists  of  two  lots 
in  the  city  of  Lyons,  on  which  is  situated  a  two-story  brick 
dwelling  house.  Plaintiff  conveyed  the  property  to  defend- 
ant in  consideration  of  the  assignment  by  him  to  her  hus- 
band of  the  right  to  manufacture  and  sell  a  "patent 
spring  bed-bottom"  in  certain  counties  in  Illinois.  At  the 
time  of  the  transaction,  the  real  estate  was  worth  about 
$2,500.  It  was  incumbered  with  a  mortgage  which 
amounted  to  about  $1,000,  and  the  defendant  took  it  subject 
to  that  mortgage.  The  trade  was  effected  by  an  agent  in 
defendant's  employ,  one  Garland,  who  was  also  assisted  to 
some  extent  in  the  transaction  by  one  Charles  Upham. 
Plaintiff  had  owned  the  real  estate  for  some  years,  and  she 
and  her  family  occupied  it  as  a  place  of  residence.  The  debt 
secured  by  the  mortgage  on  the  premises  was  about  to  fall 
due,  and  neither  she  nor  her  husband  had  the  means  with 
which  to  pay  it,  and  they  had  for  sometime  been  offering  the 
place  for  sale.  Upham  resided  in  Lyons,  and  he  knew  that 
plaintiff  desired  to  sell  the  place.     Defendant  and   Garland 
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resided  at  Monroe,  Wisconsin.  Defendant  owned  an  interest 
in  tbe ''Silver  patdnt  spring  bed-bottora,"  and  Grarland  was 
employed  by  liim  to  sell  the  right  to  manufacture  and  sell 
the  article  in  the  territory  owned  by  him.  The  latter  had 
been  engaged  oxclusively  in  the  business  of  buying  and  sell- 
ing "  patent-rights  "  for  about  three  years,  and,  prior  to  that, 
had  dealt  to  some  oxtent  in  property  of  that  character.  The 
right  owned  by  defendant  did  not  sell  readily  for  money,  and 
the  parties  appear  to  have  adopted  the  plan  of  trading  it  for  prop- 
erty. It  appears  also  that  they  preferred  to  trade  for  property 
which  was  incumbered,  and  to  take  it  subject  to  the  incum- 
brances. This  preference  is  to  be  accounted  for,  we  suppose, 
by  the  fact  that  one  who  is  under  financial  embarrassment, 
and  whose  property  is  in  that  situation,  is  naturally  not  so 
careful  to  insist  upon  a  full  equivalent  for  the  right  therein 
which  he  parts  with,  as  a  person  who  is  under  no  embarrass- 
ment would  be.  A  day  or  two  before  the  transaction  in 
question.  Garland  went  to  Lyons  for  the  purpose  of  disposing 
of  territory,  if  he  should  be  able  to  do  so.  He  learned  from 
Upham  that  plaintiff  and  her  husband  desired  to  dispose  of 
their  property,  and  they  went  together  to  see  them,  with  the 
object  of  working  up  a  trade  with  them,  if  they  found  them 
inclined  to  trade.  A  negotiation  was  entered  into,  which, 
in  a  very  short  time,  resulted  in  the  trade  in  question. 

Plaintiff  alleged  in  her  original   petition   that   she  was 

induced  to  enter  into  the  transaction,  and  to  part  with  her 

1.  pleading:  property,  by  certain  false  and  fraudulent  repre- 

diir1ng"aw-   scntations,  made  by  Garland  and   Upham,  as  to 

Sons  not  con-  the  value  of  the  riffht  they  proposed  to  trade  her. 

trovertod  ad-  •/    i       r 

initted.  Also  that  they  obtained  an  undue  influence  over 

her,  and  by  their  importunities  and  persuasions  overcame  her 
will,  and  induced  her  to  make  the. trade.  Also  that  the 
right  assigned  to  her  husbaYid  was  valueless,  and  constituted 
no  adeqnate  consideration  for  the  conveyance  of  her  property. 
After  the  evidence  had  all  been  introduced  in  the  district 
court,  and  while  the  cause  was  being   argued   by  counsel. 
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plaintiff  asked  and  obtained  leave  to  file  an  anaendment  to 
her  petition,  in  which  it  was  alleged  that » both  she  and  her 
husband  were  of  weak  intellect,  and  were  wantinjy  in  capacity 
to  engage  in  important  business  transactions,  and  that,  at  the 
time  of  the  transaction  in  question,  they  we^e  in  financial 
distress.  Defendant  moved  to  strike  the  amendment  from 
the  files,  because  it  was  filed  out  of  time,  and  it  introduced  a 
new  issue  or  cause  of  action,  and  the  allegations  contained  in 
it  were  immaterial.  This  motion  being  overruled,  defendant 
elected  to  stand  on  that  ruling,  and  did  not  answer  the 
amendment;  and  the  overruling  of  the  motion  is  one  of  the 
matters  complained  of  on  this  appeal. 

We  are  of  the  opinion  that  the  motion  was  properly  over- 
ruled. The  amendment  did  not  materially  change  the  issue. 
No  new  cause  of  action  or  ground  of  relief  was  pleaded  in 
it.  As  stated  above,  the  ground  upon  which  plaintiff  sought 
a  rescission  of  the  conveyance  was  that  it  was  obtained  by 
fraud  and  undue  influence,  and  that  the  consideration  paid 
^r  it  was  grossy  inadequate.  The  matters  pleaded  in  the 
amendment  were  material  to  the  case  as  made  by  the  original 
petition  and  answer.  The  fact  that  plaintiff  and  her  husband 
\vere  of  weak  understanding,  standing  alone,  would  afford  no 
ground  for  rescission,  there  being  no  claim  that  they  were 
non  compos.  But  when  considered  in  connection  with  the 
Qther  circumstances  of  the  triansaction,  it  may  be  of  the 
highest  importance  in  determining  whether  the  parties  are 
entitled  to  relief  in  equity.  And  the  same  is  true  as  to  the 
allegation  that  the  parties  were  in  financial  distress  at  the 
time  of  the  transaction.  That  fact  alone  would  not  have 
entitled  them  to  relief;  but,  if  true,  it  might  be  an  important 
circumstance  in  the  case.  Under  Code,  §  2689,  the  inser- 
tion, by  way  of  amendment,  at  any  time,  of  allegations 
material  to  the  case,  is  allowable.  •  The  question  whether  an 
amendment  shall  be  allowed  is  addressed  largely  to  the  dis- 
cretion of  the  lower  court;  and,  in  the  present  case,  we  are 
y^ry  clear  that  there  was  no  abuse  of  that  discretion. 
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The  allegatioDS  contained  in  the  amendment,  not  having 
been  controverted  by  any  subsequent  pleading,  are,  for  the 
2.  contracts:  purposes  of  the  case,  to  be  deemed  true.  Code, 
SfffuSSue  §  2712.  We  start  out,  then,  in  the  consideration 
lief  In  equity,  of  the  merits  of  the  case,  with  two  important 
facts  admitted  by  the  pleadings,  viz.:  That  plaintijffs  are  per- 
sons of  weak  understanding,  and  that  they  were  under  finan- 
cial embarrassment  at  the  time  of  the  transaction.  But  if  the 
transaction  was  fair,  and  the  conveyance  was  supported  by  aik 
adequate  consideration,  a  liourt  of  equity,  as  we  have  already 
said,  could  not  rescind  the  conveyance  because  of  those. facts'. 
Vfe  will,  therefore,  proceed  to  consider  the  otlier  material 
facts  of  the  transaction.  As  already  stated.  Garland  is  a 
dealer  in  patent-rights.  He  is  presumed  to  have  had  some  suc- 
cess in  the  business  from  the  fact  that,  from  being  an  occa- 
sional dealer  in  that  character  of  property,  he  had  come  to 
devote  all  of  his  time  and  energies  to  the  business  of  buying 
and  selling  it.  It  is  also  to  be  presumed,  frovi  the  fact 
that  his  employer  pays  him  a  large  salary  for  his  ser- 
vices, that  he  possesses  the  enterprise  and  peculiar  skill 
which  is  essential  to  success  in  the  business.  Upham  had 
also  had  some  experience  as  a  dealer  in  patent-rights.  At 
the  time  of  the  transaction  he  was  the  owner  of  a  larsre 
extent  of  territory  under  the  same  patent.  He  had  also  sold 
some  territory,  and  he  was  then  engaged  in  manufacturing 
Und  selling  the  patented  article  at  Lyons.  ^ 

There  is  great  conflict  between  the  testimony  of  plaintiff 
and  her  husband,  and  that  of  these  parties,  as  to  what  took  place 
during  the  negotiation.  We  are  satisfied,  however,  that  the 
advantages  which  would  be  likely  to  accrue  to  plaintiff  and  her 
husband  from  the  purchase  of  the  territory  were  depicted  in 
very  glowing  terms.  Stories  were  told  of  great  profitit 
which  had  beetf  i^lized  by  persons  who  had  engaged  in  the 
manufacture*  afiid  sale  of  the  articles.  Other  statements  were 
inade  of  large  profits  accruing  to  the  owner  of  territory,  as 
toyalty  on  the  manufacture  of  the'  article.     Garland  repre^ 
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Bented  that  he  was  the  owner  of  two  eastern  states,  and  that 
he  had  received  $2,500  as  royalty  for  the  manufacture  of  the 
articles  in  those  states.  There  may  have  been  a  grain  of  truth 
in  some  of  these  statements.  Others,  we  believe,  were 
wholly  and  positively  false.  They  were  all  made  for  the 
purpose  of  kindling  in  the  heart  of  plaintiff  and  that  of  her 
husband  a  hope  of  gain  which  the  parties  who  made  them 
must  have  known  would  never  be  realized,  and  of  inducing 
them  to  part  with  their  property  for  something  which  it 
must  have  been  apparent  would  in  their  bauds  be  without 
value.  The  patented  article  is  doubtless  not  without  merit; 
but,  on  the  market,  it  comes  in  competition  with  a  great 
number  of  others  of  the  same  character,  many  of  which  are 
of  equal  merit,  and  some  of  which  are  now  patented,  so  that 
the  profits  which  accrue  from  the  manufacture  and  sale  of  the 
article  are  too  small  to  justify  paying  anything  for  the  privi- 
lege of  manufacturing  it.  Something  might  be  realized, 
perhaps,  by  a  shrewd  and  euterpisiug  speculator  like  Garland 
from  the  sale  of  the  territory;  but  plaintiff's  husband  is  not 
of  that  character.  It  was  perfectly  apparent  that  he  did  not 
possess  the  enterprise  nor  skill  that  would  enable  him  to  realize 
anything  by  selling  it.  He  unfortunately  belongs  to  the  class 
of  "  weaklings"  who  are  always  found  on  the  wrong  side  of 
the  final  deal  in  patent-right  territory.  Plaintiff'  and  her 
husband  readily  fell  into  the  scheme.  They  were  led  to 
believe,  by  the  glowing  picture  that  was  held  up  before 
them,  that  the  purchase  of  the  right  would  afford  them, 
not  only  speedy  deliverance  from  their  financial  distress, 
but  the  means  of  acquiring  great  wealth.  Their  weak  judg- 
ments were  subjugated  by  the  strong  natures  with  which  they 
were  dealing.  They  had  neither  the  will  to  resist  the  spell 
that  was  about  them,  nor  the  judgment  to  see  the  absurdity 
and  folly  of  the  act  they  were  being  led  to  commit.  They 
were  given  no  opportunity  for  deliberation  or  consulta- 
tion with  friends  or  between  themselves.  The  moment  they 
consented  to  make  the  trade,  an  officer  was  sent  for,  and  the 
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conveyances  were  executed  and  delivered.  Garland  and 
Upham  were  careful  to  secure  the  entire  consummation  of 
the  trade  before  giving  them  any  opportunity  for  cool 
thought  or  consultation. 

We  think  it  clear  that  the  case  is  one  for  equitable  relief. 
The  doctrine  applicable  to  cases  of  this  character  is  stated  by 
Story,  in  his  work  on  Equity  Jurisprudence,  as  follows: 
"  The  acts  and  contracts  of  persons  who  are  of  weak  under- 
standing, and  who  are  thereby  liable  to  imposition,  will  be 
held  void  in  courts  of  equity,  if  the  nature  of  the  act  or  con- 
tract justifies  the  conclusion  that  the  party  has  not  exercised  a 
deliberate  judgment,  but  that  he  has  been  imposed  upon, 
circumvented,  or  overcome  by  cunning  or  artifice  or  undue 
influence."  Section  238.  See,  also,  Tracey  v.  Sachet^  1  Ohio' 
St.,  51;  Freeland  v.  Eldridge,  19  Mo.,  325;  Earl  of  Ches- 
terfield V.  Janssen^  2  Ves.  Sr.,  124;  Dunnage  v.  Whiter  1 
Swanst.,  137.  The  pleadings  and  evidence  in  the  present 
case  bring  it  clearly  within  the  operation  of  this  rule. 

The  judgment  of  the  district  court  will  be 

Affibmbd. 


Desmond  v.  The  Independent  Dist.  of  Glenwood. 

1.  Superintendent  of  Public  Instruction:  power  to  correct 
decisions.  The  superintendent  of  public  instruction,  in  the  discharf^e 
of  his  judicial  duties  has  the  power,  possessed  by  ail  courts  and  judicial 
officers,  to  correct  mistakes  in  his  decisions;  and*  if,  through  mistake, 
he  should  announce  a  decision  differing  from  the  one  actually  rendered, 
or  render  a  wrong  decision,  he  could,  before  rights  have  been  acquired 
under  it.  and  within  a  proper  time,  upon  discovering  his  mistake,  recall 
it  and  decide  rightly,  and  in  such  case  the  second  decision  would  be  the 
one  governing  the  case. 

Appeal  from  Mills  Circuit  CouH. 

Fbiday,  March  4. 

Action  to  recover  compensation  for  services  rendered  by 
plaintiff  to  defendant  as  a  teacher  of  its  grammar  school.   A 
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demurrer  to  defendant's  answer  was  overruled.     Plaintiff, 
standing  on  her  demurrer,  appealed. 

Kelly  Bros,  and  John  Y.  Stone^  for  appellant. 

E,  B.  Woodruffs  for  appellee. 

Beok,  J. — I.  The  amount  in  controversy  being  less  than 
$100,  the  cause  is  sent  here  upon  the  following  certificate : 
"It  is  hereby  certified  that  there  are  questions  of  law 
involved  in  this  case  upon  which  it  is  desirable  to  have  the 
opinion  of  the  supreme  court,  to-wit;  The  paintiff  was  a 
school-teacher,  employed  by  the  defendant,  or  the  directors 
of  the  school-district,  to  teach  for  five  and  three-fourths 
months,  under  written  contract,  two  months  of  which  time 
was  unexpired.  The  directors  made  an  order  discharging 
her.  She  appealed  to  the  county  superintendent  from  the 
order.  The  county  superintendent  sustained  the  action  of 
the  board  of  directors.  She  then  appealed  to  the  state  sup- 
erintendent of  public  instruction.  Both  parties  appeared  by 
their  attorneys  before  that  officer  at  Des  Moines,  and  fully 
argued  and  submitted  the  case,  and  returned  to  their  homes 
in  Mills  county,  the  state  superintendent  having  taken  the 
case  under  advisement.  After  several  weeks,  the  state  sup- 
erintendent signed  and  forwarded  his  written  opinion  in  the 
case  to  the  county  superintendent  of  Mills  county,  to  be  filed, 
sustaining  the  action  of  the  board  of  directors  and  the  county 
superintendent.  'Afterwards,  and  without  any  request  for  a 
rehearing  having  been  made  by  either  party  in  the  case,  and 
without  any  notice  being  given  to  either  party  by  the  state 
superintendent,  \and  before  said  written  opinion  had  been 
filed  hy  the  county  superintendent  of  Mills  coutity^  the 
state  superintendent  recalled  his  said  decision,  [as  being 
incorrect  and  erroneous,]  and  rendered  another  decision  in 
tlie  case,  reversing  the  action  of  the  board  of  directors  and 
the  county  superintendent,  and  sent  the  same  to  the  county 
superintendent  of  Mills  county,  to  be  filed  as  the  decision  in 
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the  c&se.  (1)  Did  the  state  superintejudent  have  the  power 
to  recall  the  first  decision,  and  make  the  second  one?  (2)  Is 
the  firBt  decision  of  the  state  superintendent,  under  the  facts, 
the  final  order  governing  the  case,  in  view  of  the  second 
decision?  (3)  Is  the  second  decision  of  the  state  superin- 
tendent the  final  order  governing  the  cause?  (4)  Has  this 
court  power  or  authority  to  decide  whether  the  state  super- 
intendent adopted  a  proper  method  of  procedure  in  recalling 
the  first  decision?" 

Defendant  iiles  an  amended  abstract,  showing  that  the 
words  inclosed  in  brackets  in  the  foregoing  certificate  do  not 
appear  in  the  record.  This  amendment  is  not  denied,  and 
must  therefore  be  regarded  as  correct.  The  certificate  will 
be  regarded  as  though  the  words  in  the  brackets  did  not 
appear  therein. 

II.  The  superintendent  of  public  instruction,  in  the  dis- 
charge of  his  judicial  duties,  has  the  power  to  correct  mis- 
takes in  rendering  judgments  in  a  case  before  him  possessed 
by  all  courts  and  judicial  ofiicers.  If,  through  mistake,  he 
should  announce  a  decision  differing  from  the  decision  act- 
ually rendered,  he  possesses  the  power  to  recall  such  an 
announcement,  and  publish  the  decision  correctly;  or  if,  mis- 
takenly, he  should  render  a  decision,  he  could,  before  rights 
had  been  acquired  under  it,  and  within  a  proper  time,  upon 
discovering  his  mistake,  recall  it,  and  decide  rightly.  The 
certificate  does  not  show  why  or  within  what  time  the  first 
decision  was  recalled.  In  the  absence  of  any  showing  on  the 
subject,  we  will  presume  it  was  done  for  a  proper  cause,  and 
within  a  proper  time,  and  that  no  rights  had  been  acquired 
under  the  first  judgment.  The  second  decision  is  to  be 
regarded  as  the  final  judgment  rendered  by  him.  These 
views  suflSciently  answer  the  first,  second  and  third  questions 
certified  by  the  judge  of  the  district  court. 

III.  The  fourth  question  we  cannot  answer,  for  the  rea- 
son that  the  certificate  fails  to  show  what  "  method  of  pro- 
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cediire,"  if  any,  the  superintendent  adopted  in  recalling  Lis 
first  decision. 

In  our  opinion,  the  district  court  erred  in  holding  that  the 
first  decision  was  the  final  judgment  of  the  superintendent. 


Rbybbsed. 


Polk  &  Hubbell  v.  Foster  bt  al. 

71    abl'  1.  Appeal  to  Supreme  Court :  action  against  county  superyisobs: 
116  7441  NOTICE,    In  a  proceeding  in  certiorari  to  test  the  legality  of  the  action 

of  a  board  of  supervisors  in  establishing  a  public  road,  where  the  county 
was  not  a  party,  nor  liable  for  costs,  held  that  the  county  auditor  was 
not  a  proper  person  upon  whom  to  serve  notice  of  an  appeal  to  bind  the 
defendants;  the  action  in  such  case  not  being  against  the  coutty,  (Code, 
g  2610,)  and  he  not  being  the  agent  of  the  supervisors.    (Code,  §  3178.) 

Appeal  from  Dickinson  Circuit  Court. 

Fbedat,  Maecu  4. 

This  is  a  proceeding  in  certiorari^  to  test  the  legality  of 
the  action  of  the  board  of  supervisors  of  Dickinson  county 
in  establishing  a  public  road  across  land  owned  by  the  plaint- 
iffs. The  court  below  affirmed  the  action  of  the  board,  and 
the  plaintiiFs  appeal. 

0.  Rice  and  J,  S.  Polky  for  appellants. 

J.  W.  Cory,  for  appellees. 

Adams,  Oh.  J. — The  appellees  raise  upon  the  threshold  a 
a  question  of  jurisdiction.  They  insist  that  no  appeal  has 
been  taken  to  this  court.  The  fact  appears  to  be  that  notice 
of  appeal  was  served  upon  the  clerk  of  the  court  and  upon 
the  county  auditor,  but  not  upon  the  defendants,  unless  serv- 
ice upon  the  county  auditor  was  service  upon  them.  Section 
8178  of  the  Code  provides  that  service  may  be  made  upon 
the  agent  of  a  party,  and  the  plaintiffs'  position  is  that  the 
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county  auditor  is  agent  of  the  board  of  supervisors.     They 
rely  upon  the  fact  that  he  keeps  the  records  of  the  board, 
(Code,  §  320;)  that,  in  the  location  of  a  highway,  he  is 
charged  with  specific  duties,  (Code,  §§  924,  934:,  944,  949, 
961;)  and  that,  in  suits  against  the  county,  it  is  expressly 
provided  that  service  of  notice  may  be  made  upon  him.    But, 
in  our  opinion,  he  cannot  properly  be  considered  as  the  agent 
of  the  board,  eitlier  in  keeping  the  records,  or  in  discharging 
the  duties  imposed  upon  him  by  statute  in  the  establishment 
of  a  highway.     In  whatever  he  does,  he  acts  as  a  public 
oflScer.     He  is  not  appointed  by  the  board,  nor  discharged  by 
it,  nor  is  he  subject  to  its  control  in  the  performance  of  hit 
duties.     The  express  provision  made  in  section  2610  of  the 
Code,  that,  in  an  action  against  a  county,  service  upon  the 
county  may  be  made  by  service  upon  the  auditor,  does  not 
aid  the  plaintiflFs,  unless  these  proceedings  can  be  regarded  as 
an  action  against  the  county,  and,  in  our  opinion,  they  can- 
not.    The  papers  do  not  show  that  any  one  is  made  defend- 
ant but  the  members  of  the  board.     It  is  not  the  county 
that   is   charged   with  having  acted  illegally,  nor  has  the 
county  become  liable  even  for  costs.     Having  reached  this 
conclusion,  it  is  not  important  nor  proper  that  we  should 
express  an  opinion  upon  the  merits  of  the  case.     "We  might 
be  allowed  to  say  that  we  reach  the  conclusion  that  the 
appeal  must  be  dismissed  with  less  regret,  because  a  majority 
of  the  court  are  inclined  strongly  to  think  that  the  matters 
complained  of  are  m^re  irregularities,  and  not  of  such  a 
character  as  to  entitle  the  plaintififs  to  a  judgment  in  their 
favor,  annulling  the  action  of  the  board. 
The  appeal  must  be 

Dismissed. 
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118  m         CouiisoN  BT  AL.  V.  Thb  Chioago,  Milwaukee  &  St.  Paul 

R'y  Co. 


di38  m 


Bailroads:  killinq  cow  on  orossinq:  speed  op  train:  question 
FOR  JURY.  Where  there  was  a  conflict  in  the  evidence  as  to  the  speed 
of  the  train  which  killed  plaintiffs'  cow  at  a  highway  crossinsr,  and  as 
to  the  distance  from  the  crossing  at  which  the  cow  could  have  been  seen 
by  the  engineer,  and  there  was  a  sharp  curve  in  the  track  as  the  train, 
which  was  a  wild  one,  approached  the  crossing,  held  that  it  was  a  ques- 
tion for  the  jury  whether  the  train  was  run  at  a  dangerous  rate  of  speed* 

CONTRIBUTORY    NEGLIGENCE:    QUESTION    FOR    JURY. 


Where  plaintiffs'  cow  was  killed  by  a  wild  train  at  a  highway  crossing, 
and  it  appeared  that  plaintiffs  lived  near  the  track,  and  knew  of  the 
crossing,  and  of  the  time  when  regular  trains  passed,  aiid  more  than  an 
hour  before  the  time  for  the  first  regular  train  they  turned  the  cow  into 
the  highway,  intending  soon  to  follow  her  and  drive  her  to  a  pasture 
which  lay  beyond  the  track,  but  she  was  shortly  afterwards  killed  by  the 
passing  wild  train,  held  that  it  could  not  be  said,  as  a  matter  of  law, 
that  plaintiffs  were  guilty  of  contributory  negligence,  but  that  it  was  a 
question  for  the  jury. 

Appeal  from,  Allamakee  Circuit  Court. 

Feiday,  March  4. 

Action  to  recover  the  value  of  a  cow  killed  at  a  highway 
crossing  by  a  train  on  defendant's  railway,  on  the  ground  of 
tlie  faulty  construction  of  the  crossing,  and  that  the  train 
was  running  at  a  dangerous  speed.  Trial  by  jury.  Judg- 
ment for  the  plaintiffs,  and  defendant  appeals. 

Nolle  i&  TJpdegraff^  for  appellant. 

F,  JS.  Burling^  for  appellees. 

Seevebs,  J. — I.  The  defendant  asked  the  court  to  instruct 
the  jury  that  "counsel  for  plaintiffs  has  argued  to  the  jury 
*  *  *  that  the  fact'that  the  fireman  did  not  see 
Che  cow  as  soon  as  he  could,  if  he  had  looked,  was  negli- 
gence on  the  part  of  the  defendant.  You  are  instructed  that 
you  should  give  no  attention  to  that  argument  There  is 
no   evidence   before  you  that  the  fireman  was  negligent."' 
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This  instruction  was  refused,  and  we  cannot  say  that  the  court 
erred  in  this  respect,  for  the  reason  that  'it  does  not  appear 
that  counsel  for  the  plaintiffs  made  any  such  argument  or 
claim  to  the  jury. 

II.  There  was  a  conflict  in  the  evidence  as  to  the  speed 
of  the  train,  and  also  as  to  the  distance  from  the  crossing  the 
1  KAIL-  ^^  could  have  been  seen  by  the  engineer.     There 

kScow  OB^"  is  a  sharp  curve  in  the  railway  as  trains  approach 
8p€?d%'  the  crossing  from  the  west.  The  train  in  ques- 
tionfor J^.  tion  was  a  wild  train.  The  court  instructed  the 
jury  that  there  was  no  evidence  tending  to  show  that  the 
engineer  was  not  watchful,  or  did  not  do  all  he  could  to  stop 
the  train  after  he  saw  the  cow,  and  also  that  the  right  of  the 
plaintiffs  to  recover  depended  on  the  question  whether  the 
defendant  was  negligent  in  running  the  train  at  the  speed  it 
did,  under  all  the  circumstances,  and  the  jury  found  specially 
that  it  was  so  run.  We  think  it  was  for  the  jury  to  say 
whether  the  train  was  run  at  a  dangerous  rate  of  speed,  when 
approaching  the  crossing  around  the  curve,  and  therefore  the 
court  correctly  instructed  the  jury  in  this  respect.  Kuhn  v. 
Chicago,  R.  L  c&  P.  Ry  Co.,  42  Iowa,  420. 

III.  The  plaintiffs  lived  near  the  track,  had  full  knowl- 
edge of  the  crossing,  and,  we  think,  of  the  time  at  which  reg- 
2. . :  ular  trains,  or  some  of  them,  passed.     One  such 

^v!^^\^v^lJ    train  passed  the  crossing  about  9  o'clock  in  the 
?iio'.  morning.     The  train  in  question  passed  before  8 

o'clock.  Prior  to  that  time,  the  cow  had  been  milked  and 
turned  in  the  highway  to  go  to  pasture,  which  was  across  the 
track.  No  one  was  in  charge  of  the  cow.  She  crossed  one 
crossing,  but  did  not  go  into  the  pasture  as  she  might  have 
done,  but  passed  along  the  highway  a  short  distance  to  another 
crossing,  and  was  standing  thereon  at  the  time  of  the  acci- 
dent. It  was  not  the  plaintiffs'  habit  to  so  turn  their  cattle 
on  the  highway,  with  no  one  in  charge  of  them ;  but  they 
did  so  on  the  morning  in  question  for  a  sufficient  reason,  as 
they  claim,  intending  to  follow  them  soon,  and  before  any 
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train  of  which  they  had  any  knowledge  passed  alo^/?.  The 
court  submitted  the  question  to  the  jury  whether,  under  the 
circumstances,  the  plaintiffs  were  negligent,  and  refused  an 
instruction  asked  by  the  defendant  that  the  plaintiffs  were, 
as  a  matter  of  law,  guilty  of  contributory  negligence,  and 
therefore  could  not  recover.  We  think  the  action  of  the 
court  was  correct.  Kreha  v.  Railroad  Go.y  64  Iowa,  670; 
Hammond  v.  Same^  49  Id.,  450.  It  is  true,  the  plaintiffs 
turned  the  cow  into  the  highway,  as  they  had  the  perfect 
right  to  do,  for  the  purpose  above  stated;  but  we  cannot  say, 
as  a  matter  of  law,  that  they  were  immediately  to  follow  her, 
some  time,  at  least  could  be  allowed.  When  turned  out,  the  cow 
did  not  pass  immediately  on  the  track,  and  we  think  it  was  for 
the  jury  to  say  whether  the  plaintiffs  were  negligent  or  not. 

We  cannot  disturb  the  verdict  on  the 'ground  that  it  is  not 
supported  by  the  evijlence.  Affirmed. 


HuRBNEB  V.  The  Farmers'  Ins.  Oo. 

1.  Judgo^ent:  on  frbmatuub  default:  set  aside.    In  the  absence  of 

a  rule  of  the  court  to  the  contrary,  a  default  taken  before  noon  of  the 
second  day  of  the  term  is  premature,  (Code,  §  2635,)  and  should  be  set 
aside  on  motion  made  before  that  time. 

2.  : :  :  affidavit  of  merits.    A  verified  answer,  filed 

with  a  motion  to  set  aside  a  default,  and  which  the  defendant  asks  to 
be  considered  as  an  affidavit  of  merits,  may  properly  be  so  considered  by 
the  court. 

3.  Practice  on  Appeal:  judicial  notice  of   rules  of  district 

COURT.  While  this  court  is  required  to  take  judicial  notice  of  the  rules 
of  the  district  court,  yet,  where  the  non-existence  of  a  rule  as  to  appear- 
ance day  is  implied  in  a  motion  to  set  aside  a  default  as  bcinff  prema- 
ture, and  opposing?  counsel  do  not  in  any  way,  in  this  court,  call  atten- 
tion to  any  such  rule,  it  will  be  assumed  that  none  existed. 

Appeal  from  Sac  District  Court. 

Friday,  March  4. 

This  is  an  action  upon  a  policy  of  insurance  against  loss 
by  fire.     A  default  and  judgment  were  entered  against  the 
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defendant  on  the  first  day  of  the  term  to  which  the  suit  was 
brought.  On  the  second  day  of  the  term,  the  defendant 
appeared,  and  moved  the  court  to  set  aside  the  default  and 
judgment.     Tlie  motion  was  sustained.     Plaintiff  appeals. 

Goldsmith  dk  Harty  for  appellant. 

Ed*  JR.  Duffie  and  Frank  Hormel^  for  appellee. 

RoTHRooK,  J. — One  ground  of  the  motion  to  set  aside  the 
default  was  that  the  same  was  entered  on  the  first  day  of  the 
term,  and  that  there  was  no  authority  in  law  for  entering  a 
default  on  that  day.  In  the  absence  of  a  rule  of  court  desig- 
nating a  diferent  time  for  pleading,  the  defendant  is  not 
required  to  appear  and  answer  or  demur  to  a  petition  before 
noon  of  the  second  day  of  the  term.  Code,  §  2635.  The 
record  in  the  casp  does  not  show  that  there  was  any  rule  of 
the  court  on  the  subject.  It  is  true,  this  court  is  required  to 
take  judicial  notice  of  any  such  rule;  but,  as  the  question 
that  the  default  was  premature  is  distinctly  made  in  the 
motion  and  the  argument  of  appellee,  and  as  counsel  for 
appellant  do  not  even  in  argument  call  our  attention  to  any 
rule  of  court  on  the  subject,  we  will  assume  that  there  is 
none,  and  that  the  court  set  aside  the  default  because  it  was 
prematurely  entered.  And  it  does  not  appear  at  what  time 
on  the  second  day  of  the  term  the  defendant  appeared  and 
moved  to  set  aside  the  default.  If  it  was  before  noon,  it  is 
apparent  that  the  motion  was  properly  sustained.  The  rec- 
ord shows  that  defendant,  when  it  made  the  motion,  tendered 
a  verified  answer,  which,  if  true,  is  a  complete  defense  to  the 
action,  and  asked  that  the  answer  might  be  accepted  and 
taken  by  the  court  as  an  affidavit  of  merits.  Counsel  for 
appellant  contends  that  an  affidavit  of  merits  should  have 
been  actually  filed  in  order  to  authorize  an  order  setting  aside 
tlio  default.  .  We  think  the  answer  was  proper  to  be  consid- 
ered by  the  court  as  an  affidavit  of  merits,  and  we  will  pre- 
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sume,  as  it  was  tendered  with  the  motion,  that  it  was  e;cam- 
ined  by  the  court. 

There  were  other  reasons  presented  in  the  motion  to  set 
aside  the  default,  which  are  discussed  by  counsel;  but,  as  we 
think  the  ruling  of  the  court  should  be  sustained  upon  the 
ground  above  considered,  it  is  unnecessary  to  further  elabor- 
ate the  case.  Affirmed. 


Thb  State  v.  Kreigeb  et  al. 

1.  Criminal  Law :  two  on  trial:  confession  by  one.  K.  and  B.  were 
tried  tofirether  for  larceny,  and  there  was  evidence  of  confessions  made 
by  K.,  tending  also  to  implicate  B.  to  a  slight  extent.  The  court 
instructed  the  jury  that  **the  confessions  of  the  defendants,  or  either 
of  them,  unless  made  in  open  court,  will  not  warrant  a 'conviction,  unless 
accompanied  with  other  proof  that  the  offense  was  committed,  and  such 
confessions,  to  have  any  weight,  must  have  been  freely  and  voluntarily 
made/'  Held  that  the  jury  could  not  have  inferred  from  this  instruc- 
tion that  any  confessions  made  by  K.  were  in  any  manner  to  preju- 
dice B. 

Appeal  from  Iowa  District  Court. 

Friday,  March  4. 

Indictment  charginoj  the  defendants  Kreiger  and  Bcal 
with  the  larceny  of  "  one  set  double  harness."  Trial  by  jury. 
Verdict  and  judgment.     The  defendant  Beal  appeals. 

J,  T.  Beeirij  for  appellant. 

A.  J.  Baker  J  Attorney-general^  for  the  State. 

Servers,  J. — This  case  has  been  submitted  on  a  transcript, 
without  argument,  and  we  have  examined,  as  is  our  duty, 
the  entire  record.  "We  are  not  advised  as  to  the  grounds 
upon  which  the  appellant  relies  to  obtain  a  reversal  of  the 
judgment;  but  we  infer  that  it  is  claimed  that  the  court 
erred  in  giving  the  fifth  paragraph  of  the  charge  to  the  jury, 
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for  the  reason  that  this  is  the  sole  ground  upon  which  a  new 
trial  was  asked.  That  instruction  is  as  follows:  "Tou  are 
instructed  that  the  confessions  of  the  defendants,  or  either 
of  them,  unless  made  in  open  court,  will  not  warrant  a  con- 
viction, unless  accompanied  with  other  proof  that  th^  offense 
was  committed;  and  such  confessions,  in  order  to  have  any 
weight,  must  have  been  freely  and  voluntarily  made."  This 
instruction,  as  an  abstract  proposition,  is  undoubtedly  cor- 
rect; but  we  assume  that  it  is  claimed  to  be  erroneous  upon 
the  ground  that  there  is  no  evidence  tending  to  show  that 
appellant  made  any  confessions.  Kreiger,  however,  did,  and, 
as  to  him,  there  was  evidence  upon  which  the  instruction 
can  be  properly  based.  It  is  possibly  true  that  the  court  should 
have  said  to  the  jury  that  the  confessions  of  one  defendant 
should  not  prejudice  his  co-defendant;  but  we  are  not  pre- 
pared to  say  that  the  appellant  was  prejudiced  by.  the  failure 
of  the  court  in  this  respect.  We  think  the  jury  must  have 
understood  the  instruction  to  mean  that  the  confession  of  one 
defendant  was  insufficient  to  warrant  his  conviction,  unless 
made  in  open  court,  etc.  To  hold  otherwise,  we  should  be 
compelled  to  assume  that  the  jury  did  not  possess  ordinary 
intelligence.  The  confessions  made  by  Kreiger  tend  to 
implicate  the  appellant  to  a  slight  extent;  but  no  objections 
were  made  thereto  at  any  time  by  the  appellant.  For  some 
satisfactory  reason,  it  must  be  assumed,  his  counsel  deemed 
it  best  that  such  evidence  should  be  admitted,  and  therefore 
we  cannot  say  that  the  court  erred. 

Upon  the  whole  record,  we  are  not  prepared  to  say  that 
the  court  committed  any  prejudicial  error  during  the  trial 
of  this  case. 

Affibked. 


Vol.  LXXI— 3 

^Google 


Digitized  by  ^ 


34       SUPREME  COURT  OF  IOWA, 

McArtbur  y.  Gamutn* 

98  ^^1  MoArthub  V.  Gabmak. 

iQg    1^  1.  Garnishment:  disputed  fund:  husband  and  wifb.    A  wife  wai 

the  owner  of  certain  horses  which  her  husband  entered,  in  his  own 
name,  but  with  his  wife's  money,  for  premiams  at  a  ooanty  fair.  These 
entrance  fees  were  returnable  by  the  rales  of  the  society,  but  the  society 
did  not  know  that  the  horses  belonged  to,  and  that  the  fees  were  paid 
by,  the  wife.  Held  that  the  society  might  have  discharged  its  obliga- 
tions by  paying  these  fees  to  the  hasband,  bat  that,  while  th^  remained 
unpaid,  they  could  not  be  appropriated  by  g^amishment  on  execution 
against  the  husband,  against  the  objections  of  the  wife  as  an  intervenor . 
2.  Chattel  Mortgage:  of  horse  and  e^rninos:  future  earnings. 
A  chattel  mortgage  upoa  a  horse,  which  provided:  "  This  mortgage  to 
oorer  all  earnings  of  the  horae,  whether  by  premiums  or  otherwise,'' 
held  not  to  include  premiums  earned  after  the  execution  of  the  mort- 
gage.    (Lormer  v.  Allyn^  64  Iowa,  725,  followed  in  principle. 

Appeal  from  Des  Moines  Girauit  Court. 

Friday,  Mabch  4.  * 

The  plaintiflF,  being  the  owner  of  a  judgment  against  D. 
K.  Garman,  caused  an  execution  to  issue  thereon,  and  the 
Des  Moines  Agricultur^tl  Society  was  garnished  as  a  sup- 
posed debtor  of  Garman.  The  garnishee  answered  that  it 
was  indebted  in  the  sum  of  $117.  Sarah  Garman,  the 
appellant  herein,  intervened  in  the  proceeding,  claiming  that 
the  indebtedness  from  the  society  was  due  to  her,  and  not  to 
the  defendant  in  execution.  The  cause  was  submitted  to 
the^circuit  court  upon  an  agreed  statement  of  facts,  and  it 
was  found  that  the  plaintiff  was  entitled  to  the  fund  in  dis- 
pute, and  a  judgment  was  entered  in  accord  with  the  finding. 
Sarah  H.  Garman  appeals. 

Hall  <&  Huston^  for  appellant. 

Hedge  <&  Blythey  for  appellee. 

RoTHBocK,  J. — I.     It  appears  from  the  agreed  statement 
of  facts   that,  in   September,  1884,  and  prior   to  the  seven- 
1.  oARHisH-      teenth    day   of    that   month,   D.    K.    Garman 
putedfund:     entered   certain   horses   in   his    own    name,   as 
wife.  contestants  lor  premiums  offered  by  said   agri- 

cultural society.     All  of  the  horses,  except  one  known  as 
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"Barney,"  were  .the  property  of  the  intervenor,  Sarah  H. 
Garman;  bat  they  were  entered  ibr  preminms  in  D.  K. 
Garraan's  name  by  her  consent,  but  without  the  knowledge 
of  the  agricultural  society  as  to  her  ownership.  The  rules 
of  the  society  did  not  require  horses  to  be  entered  in  the 
name  of  the  real  owner.  "  She  paid  the  entrance  money  for 
said  horses  out  of  her  own  funds  furnished  by  her  to  D.  K. 
Gurman,  but  this  was  not,  known  to  the  society."  On  the 
fifteenth  day  of  September,  1884,  D.  K.  German  bought  of 
the  intervenor,  who  is  his  wife,  the  said  horse  "Barney," 
and  executed  to  her  a  chattel  mortgage  upon  the  horse  to 
secure  the  whole  of  the  purchase  money.  The  mortgage 
contained  the  following  provision:  "This  mortgage  to  cover 
all  earnings  of  the  horse,  whether  by  premiums  or  other- 
wise." The  notes  secured  by  the  mortgage  did  not  become 
due  until  December  15,  1884.  The  mortgage  was  "filed  for 
record  on  the  seventeenth  day  of  September,  1884.  The 
sura  of  $101  of  the  amount  owing  by  the  garnishee  was 
preminms  earned  by  the  horse  "Barney"  at  the  meeting  of 
said  society  in  September,  1884,  subsequent  to  the  execu- 
tion of  the  mortgage;  and  the  balance  due  from  the  society, 
being  $16.40,  was  due  for  the  amount  of  entrance  money 
paid  for  enterjng  the  other  horses  owned  by  the  intervenor, 
and  which  sum  is  returnable  under  the  rules  of  said  society. 
We  think  that  the  plaintiff  should  not  have  had  the  judg- 
ment for  the  $16.40  entrance  money.  The  agreed  statement 
of  facts  shows  that  the  money  belonged  to  Mrs.  Garman, 
and  was  paid  for  the  purpose  of  entering  her  horses  as  com- 
petitors for  premiums.  The  fact  that  her  husband  entered 
the  horses  in  his  own  name  did  not  preclude  her  from  claim- 
ing that  repayment  should  be  made  to  her.  Of  course,  as 
the  horses  were  entered  in  the  husband's  name,  if  the  society 
had  refunded  the  entrance  fees  to  him  without  notice  of  the 
wife's  ownership  of  it,  she  could  not  recover  of  the  society. 
But  the  money  is  not  paid,  and  it  should  be  refunded  to  tne 
party  actually  entitled  thereto.     It  is  conceded  that  it  was 
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the  wife's  money  paid  for  tlie  entrance  of  her  horses;  and  it 
seems  to  us  there  is  no  escape  from  the  conclusion  that  she 
shoald  recover  in  that  amount. 

II.     The  horse  known  as  "  Barney  "  was  not  the  property 

of  the  intervenor  when  he  earned  the  premiums  amounting 

2  CHATTBL      ^^  $101.     If  shc  IS  cutitlcd  to  the  premiums,  it 

lioree  wid  °'    ^^  ^^  reason  of  her  chattel  mortgage  upon  the 

futureearu-     horse.     This  depends  upon  whether  the  clause 

^"^  in  the  mortgage,  that  it  shall  "  cover  all  earnings 

of  the  horse,  whether  by  premiums  or  otherwise,"  should  be 

held  to  include  premiums  earned  after  the  mortgage  was 

executed. 

In  the  case  of  Lormer  v.  AUyn^  Ctt  Iowa,  725,  a  chattel 
mortgage  was  executed  upon  a  stock  of  groceries.  The 
mortgage  purported  to  cover  "  all  books  of  account  and  rights 
of  credit  arising  out  of  said  business."  It  was  held  that  the 
mortgage  did  not  include  '•  rights  of  credit  arising  out  of 
the  business  "  after  the  executibn  of  the  mortgage,  but  such 
only  as  had  accrued  before  that  time.  That  holding  was 
based  upon  the  rule  '•  that  a  cliattel  mortgage  will  not  be 
deemed  to  cover  after-acquired  property,  unless  the  intention 
that  it  should  is  clearly  expressed." 

In  our  opinion  the  mortgage  in  the  case^at  bar  must  be 
held  subject  to  the  same  rule.  There  is  no  reference  therein 
to  the  future  earnings  of  the  horse;  and,  in  the  absence  of 
such  a  provision,  such  earnings  cannot  be  held  to  be  included 
in  the  mortgage.  The  judgment  of  the  circuit  court  in  favor 
of  the  plaintiff  for  premiums  earned  was  therefore  correct. 
But  the  intervener  should  have  been  awarded  the  sum  of 
$16.40,  being  the  money  paid  by  her  for  the  entrance  of  her 
own  horses. 

Modified  akd  Affibmbd. 
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Poole,  Gilliam  &  Co.  v.  Carhart  kt  al. 

1.  Assigpiment:  EFFECT  OP  UN ACCBPTBD  ORDER.    An  order  drawn  apon         71    37; 

a  third  person  cannot,  until  accepted,  be  the  basis  of  an  action  by  the         ^  ^^ 
payee  against  the  drawee.    {Ruberls  v.  Corbht^  26  Iowa,  315,  where  th« 
action  was  based  on  a  bankers  draft,  distinguished.) 

2.  Chattel  Mortgage:  recovery  of  proceeds:  proof  of  balance 

DUE.  Where  an  intenrenor  in  a  garnishment  proceeding  claimed  the 
attached  fund  as  the  proceeds  of  the  sale  of  chattel  property  on  which 
he  held  a  mortgaije,  but  he  failed  to  prove  for  how  much  the  mortgage 
was  given,  and  it  appeared  that  $700  had  been  paid  on  it,  held  that  he 
could  not  recover,  because  it  did  not  appear  that  the  mortgage  was  not 
fully  paid. 

Appeal  from  Franklin  District  OovH, . 

Friday,  March  4. 

The  plaintiflEs,  judgment  creditors  of  John  Seney,  gar- 
nished the  defendant  L.  B.  Carhart  as  the  debtor  of  Seney. 
J.  M.  Ileiningway  intervened,  claiming  the  funds  sought  to 
be  reached  by  the  garnishment.  The  court  rendered  judg- 
ment against  the  garnishee  in  favor  of  the  plaintiffs.  The 
intervenor,  Hemingway,  appeals. 

J.  M,  Hemingway^  for  himself. 

Taylor  <6  Evans^  for  appellee. 

Adams,  Ch.  J. — The  answer  of  the  garnishee,  Carhart, 
showed  that  he  had  in  his  hands  a  fund  amounting  to  $281.39, 
arising  fi-om  the  sale  of  certain  grain  and  feed  belonging  to 
the  plaintiff's  execution  debtor,  John  Seney.  The  court 
rendered  judgment  for  that  amount  in  the  plaintiffs'  favor. 
Hemingway,  the  interveni)r,  claims  the  fund  as  having  belonged 
to  Charles  Seney,  and  as  having  been  assigned  b}'  Charles  Seney 
to  him.  The  fact  is  that  John  Seney  mortgaged  the  grain  to 
Carhart.  Afterwards  he  and  Carhart  caused  it  to  be  ground 
and  sold,  and  Carhart  was  allowed  to  retain  the  amount  due 
him,  and  a  balance  of  $281.39  was  left  in  his  hands.     Hem- 
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ingway  claims  that  Oharles  Senej  had  a  janior  mortgage 
upon  the  same  grain,  and  that,  when  the  grain  was  converted 
into  money,  his  mortgage  rested  upon  the  proceeds,  sub- 
ject only  to  Carhart's  claim,  and  that,  after  Oarhart's  claim 
was  satisfied  out  of  the  proceeds,  Charles  Seney  became  the 
owner  of  the  balance. 

Several  interesting  questions  have  been  presented  in  this 
case.  One  is  as  to  whether  Charles  Seney's  mortgage  was  so 
drawn  as  to  cover  the  grain  in  question.  The  court  be- 
low thought  it  was  not.  Another  question  is  as  to  whether, 
if  Charles  Seney's  mortgage  did  cover  the  grain  in  question, 
it  covered  the  proceeds  resulting  from  the  sale  of  'the  grain. 
The  appellees  contend  that  it  did  not,  and  rely  upon  Waters 
V,  Cass  Go,  J^anJcy  65  Iowa,  234.  Another  question  presented 
is  as  to  whether  the  intervener,  who  claims  as  assignee  of 
Charles  Seney,  has  proven  the  alleged  assignment.  The 
plaintiffs  denied  the  assignment;  and,  if  the  intervenor  has 
failed  to  prove  it,  he  cannot  be  allowed  to  recover.  For 
the  purpose  of  proving  the  assignment,  a  paper  was  intro- 
duced, which^is  in  the  following  words: 

"  Pay  to  J.  M.  Hemingway  cash  now  in  your  hands  belong- 
ing to  me,  proceeds  of  fees,  etc.  Charles  Sbnbt. 
"  To  L.  B,  OarharV 

No  evidence  was  introduced  in  proof  of  the  genuine- 
ness of  the  signature,  nor  is  the  instrument  referred  to  in  the 
intervener's  petition  in  such  a  way  as  to  render  proof  of  the 
signature  unnecessary.  This  alone  would  seem  to  be  suffi  - 
cient  to  defeat  the  interveuor's  recovery.  But  that  objection 
has  not  been  raised  in  argument,  and  we  prefer  to  rest  our 
decision  upon  a  different  ground,  f  he  paper  introduced  was 
1  AfsioN-  nothing  but  an  order;  and  there  is  no  pretense 
5  unaccepS^  ^^^^  it  was  ever  accepted  by  Carhart,  or  even 
"'^®''  presented  to  him.     We  do  not  think,  then,  that 

any  contract  arose  between  Carhart  and  Hemingway  upon 
which  the  latter  can  maintain  an  action.     It  is  true  that,  in 
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Hoherts  v.  Gorbin^  26  Iowa,  315,  it  was  held  that  a  draft 
drawn  by  a  banker  in  Dubuque  on  the  defendants,  as  bank- 
ers in  New  York  city,  with  whom  the  Dubuque  banker  kept 
his  deposits  in  New  York  to  enable  him  to  sell  exchange  on 
Kew  York,  constituted  an  assignment  of  so  much  of  the 
deposit  as  the  draft  called  for,  and  that  the  purchase  of  the 
draft  by  Roberts  gave  him  a  right  of  action  against  the 
/lefendants;  but  the  ruling  was  based  upon  the  ground  that 
the  defendants,  at  the  time  of  the  receipt  of  the  deposits,  con- 
tracted to  pay  the  same  out  on  the  Dubuque  banker's  drafts^ 
and  that  Roberts,  by  tho  purchase  of  the  draft  in  question, 
became  a  party  to  that  contract.  Carhart,  in  the  case  at  bar, 
had  received  no  money  from  Charles  Seney,  nor  made  any 
contract  with  him.  We  have  to  say,  then,  that  the  mere 
lirawing  and  delivery  of  the  order  by  Charles  Seney  to  Hem- 
ingway did  not,  in  our  opinion,  give  the  latter  a  right  of 
action  against  Carhart. 

There  is  another  reason  why  the  intervener  cannot  recover. 

He  bases  his  right  npon  Charles  Seney's  mort- 

reS^^^of      8*8®  *"^  ^^^  failed  to  prove  how  much  if  any- 

KJS?^*        thing,  is  due  on  the  mortgage.     There  is  no  evi- 

baUDoe  due.    ^^^^^  ^^  ^  j^^^  much  the  mortgage  was  given 

for,  and  there  is  evidence  that  $700  has  been  paid  on  it. 
"V^e  think  that  the  judgment  must  be 

Affismbd. 
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The  State  iv.  Kreigbe  et  al. 

1.  Criminal  Evidenoe :  two  on  trial:  declarations  of  one.  Where 
K.  and  B.  were  together  on  trial  for  larceny,  the  declarations  of  E., 
made  in  a  conversation  with  the  witness,  implicating  both  himself  and 
B.  in  the  crime,  were  admissible  as  against  himself,  but  no^  as  against 
B.,  and  the  court  should  have  excluded  so  much  of  the  evidence  an 
related  to  B.,  or,  if  that  could  not  have  been  done  witJiout  excluding 
the  evidence  entirely,  the  jury  should  have  been  told  at  the  time,  and* 
also  in  the  written  charge,  not  to  consider  the  evidence  as  against  B. 

Appeal  from  Iowa  District  Court. 

Fkiday,  March  4. 

Indictment  charging  the  defendants,  Levi  Kreiger  and 
Andrew  A.  Beal,  with  the  larceny  of  "one  Defiance  corn 
plow,"  and  other  property.  Trial  by  jnry.  Judgment  for 
the  plaintiff,  and  the  defendant  Beal  appeals. 

eA  T.  Beem^  for  appellant. 

A,  J.  Baker^  Attorney -general  ^  for  the  State. 

Seevers,  J.— ^This  canse  has  been  submitted  on  a  tran- 
script, without  argument.  We  have  examined  the  whole 
record,  and  find,  among  the  grounds  upon  which  a  new  trial 
was  asked  by  appellant,  the  following:  "The  court  erred  in 
admitting,  as  against  the  defendant,  that  part  of  witness 
Wilson's  testimony  of  his  conversation  with  defendant  Krei- 
ger which  related  to  this  defendant."  It  appears  from  the 
record  that  the  witness  was  asked  to  state  a  conversation  he  had 
had  with  Kreiger  in  relation  to  the  property  charged  to  have 
been  stolen,  whereupon  counsel  for  the  appellant  objected  to 
any  declaration  or  statement  Kreiger  may  have  made  in  rela- 
tion to  the  appellant's  connection  with  the  larceny.  The 
objection  was  overruled,  and  thereupon  the  witness  stated 
what  Kreiger  stated  to  him,  and  such  evidence  tended 
strongly  to  show  that  the  appellant  stole  or  aided  in  stealing 
the  property  described  in  the  indictjnent.     Of  course,  the 
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atatements  of  Kreiger  were  competent  evidence  against  him- 
self, but  not  against  the  appellant;  and  the  court  should 
cither  have  excluded  so  ranch  of  the  evidence  as  related  to 
the  appellant,  or,  if  this  could  not  have  been  done  without 
excluding  the  evidence  entirely,  then  the  court  should  at  the 
time  have  said  to  the  jury  that  they  were  not  to  consider  the 
statements  of  Kreiger  in  relation  to  the  appellant,  and  also 
have  so  said  to  them  in  tlie  written  charge.  This  the  court 
failed  to  do.  We  think  it  quite  clear  that  the  court  erred  in 
admitting  the  evidence  above  referred  to,  for  the  reason,  as 
we  understand  the  record,  that  the  witness  could  have  stated 
what  Kreiger  said,  so  far  as  the  same  related  to  himself,  with- 
out any  reference  to  what  he  said  in  relation  to  the  appellant. 
It  will  not  even  be  claimed  that  the  appellant  was  bound,  or 
should  be  in  any  respect  prejudiced,  by  the  statements  made 
by  Kreiger.  Such  evidence  is  purely  hearsay,  and  its  admis- 
sion cannot  be  justified. 

Upon  the   ground    above  stated,  the  court  should   have 
gran^  a  new  trial. 

Reversed. 


Knapp  v.  The  Sioux  City  &  Pacific  R'r  Co. 

1.  Measure  of  Damages :  injury  to  locobcotivb  ENorNEER.    Where 

a  sober,  prudent  and  trusty  loconiotive  enjrineer,  less  than  forty  years 
old,  who  was  earning  more  than  $100  per  month,  was  permanently 
injured  through  the  negligence  of  the  company  for  which  he  was  work- 
ing, 80  that  he  could  no  longer  follow  his  occupation,  and  could  not 
earn  one-third  as  much  as  before,  held  that  a  verdict  of  damages  in 
the  sum  of  $9,500  was  not  excessive. 

2.  Bailroads:   injury   to   engineer:    proximate   cause.     Where 

defendant's  negligence  in  failing  to  keep  its  track  in  repair  caused  the 
engine  in  charge  of  plaintiff  to  leave  the  track,  and  required  plaintiff 
to  reverse  the  lever  in  order  to  arrest  the  raovemenf  of  the  engine,  held 
that,  if  this  was  done  in  the  exercise  of  due  care  under  the  circum- 
stances, and  injury  resulted  from  his  arm  or  hand  being  caught  in 
the  latch  of  the  lever,  the  proximate  cause  of  the  injury  was  defendant's 
negligence,  for  which  it  was  liable.  (Same  case,  65  Iowa,  91,  followed.) 
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3.  :  -:  ''mbdical  attend anob  :"  what  included  in.    In 

an  action  based  on  a  personal  injury,  plaintifiP  sought  to  recover  also 
for  *' nursing^  and  medical  attendance."  Held  that  under  this  claim 
he  was  entitled  to  recover  all  expenses  which,  as  shown  by  the  evidence, 
he  incurred  in  procuring  medical  assistance  and  medicines;  and  that 
the  jury  was  properly  so  instructed.  (See  opinion  for  cases  distin- 
guished.) 

4. :  RISKS  AB8UMBD  BY  ENGiNBBR:  INSTRUCTION.    A  seuteuce  in 

an  instruction  must  be  read  in  the  light  of  the  rest  of  the  instruction : 
and  an  instruction  which,  when  so  read,  holds,  in  substance,  that  a 
locomotive  engineer  assumes  all  the  ordinary  risks  of  his  employment, 
but  that  he  does  not  assume  risks  arising  from  the  negligence  of  the 
company  or  its  employes  in  ^tiling  to  keep  its  road  bed  in  good  repair, 
is  approved. 

5.  Railroads:  injury  to  bnoineer:  proximate  cAuse:  question  of 
LAW.  In  an  action  by  a  locomotive  engineer  for  a  personal  injury,  held 
that,  if  the  evidence  showed  that  the  injury  to  plaintiff  was  received  by 
him  in  the  reversing  of  the  engine;  that  the  reversing  of  his  engine  at 
that  particular  time  was  rendered  necessary  or  prudent  by  the  fact  that 
part  of  the  train  was  leaving  the  track;  and  that  the  train,  or  part  of 
it,  was  leaving  the  track  on  account  of  the  negligence  of  defendant  in 
keeping  the  track  in  repair,  then  the  proximate  cause  of  the  injury  was 
defendant's  negligence,  and  that  the  court  properly  io  instructed  as 
matter  of  law. 

6. :    :   CONTRIBUTORY  negligence:    risks  assumed.     In 

such  case,  an'  instruction  which,  in  effect,  directed  the  jury  that,  if 
plaintiff  acted  with  reasonable  skill  and  prudence  in  reversing  the  lever, 
in  view  of  theiiaste  and  sudden  emergency  in  which  he  was  required  to 
act,  he  did  not  contribute  to  the  injury,  held  correct,  against  th^  objection 
that  he  assumed  such  risks  as  belonging  to  his  employment. 

7.  -: :  CARS  in  inspection  of  track.    A  frequent  inspection 

of  the  track,  and  the  repairing  of  it  whenever  there  is  an  apparent 
nMessity,  by  the  employes  charged  with  such  work,  is  not  all  the  care 
that  a  railroad  company  owes  to  a  locomotive  engineer  in  that  respect. 
There  must  be  proper  care  as  well  as  frequency  in  making  the  inspec- 
tions, and  such  repairs  must  be  made  as,  in  the  exercise  of  such  care, 
appear  to  be  neoessaiy. 

8.  Damages :  personal  injury:  life  tables.    In  an  action  for  injuries 

received  through  negligence,  and  which  are  of  a  permanent  nature,  life 
tables  are  admissible  to  show  the  plaintiff's  expectancy  of  life,  in  order 
to  determine  th«  measure  of  his  damages.  (McDonald  u.  Chicago  dt  N. 
W.  R'y  Co.,  26  Iowa,  124,  followed,  and  Nelson  v.  Chicago^  R.  I.  dt  P, 
R'y  Co.,  88  Id.,  564,  overruled.) 

9.  Bailroads:  injury  to  engineer:  DEFEcrrvB  track:  incompetent 

evidence  of  repairs.    In  an  action  for  an  injury  to  a  locomotive 
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1 , 

engineer  caused  by  a  defective  track,  evidence  of  repairs  to  the  track, 
which  did  not  tend  to  show  that  the  repairs  had  been  made  at  the  place 
of  the  accident,  was  properly  excluded. 

Appeal  from  Pottawattamie  District  Court. 
Friday,  March  4. 

Action  to  recover  for  personal  injuries  sustained  by  plaint- 
iff while  in  defendant's  employment  as  a  locomotive  engineer. 
There  was  a  judgment  upon  a  verdict  for  plaintiff.  Defend- 
ant appeals.  This  case  has  before  been  in  this  court.  See 
65  Iowa,  91. 

Wrighty  Baldwin  cfe  Haldane  and  Joy^  Wright  cfe  I[^ul' 
son,  for  appellant. 

Sapp  cfe  Pusey,  for  appellee. 

Beck,  J. — ^I.  The  plaintiff  claims  to  recover  for  injuries 
sustained  by  him  while  exercising  proper  care  i«n  the  discharge 
of  his  duty  as  engineer.  The  petition  alleges  that  the  injur- 
ies were  caused  by  defective  and  rotten  ties,  by  reason  of 
which  the  engine  operated  by  plaintiff  was  thrown  from  the 
track.  The  allegations  of  the  petition  are  denied  by  defend- 
ant's answer.  Other  matters  found  in  the  pleadings  need 
not  be  more  particularly  referred  to  here.  We  will  consider 
the  grounds  of  objection  to  the  judgment  in  the  order  they 
are  discussed  by  defendant's  counsel. 

II.  It  is  first  insisted  that  the  verdict  is  excessive.  It  is 
for  $9,500.  The  injury  caused  a  permanent  disability  of 
i.MBA8iTBBof  plaiutiff's  Hght  arm.  While  the  disability  is 
iDju^to'  not  total,  plaintiff  being  able  to  use  his. arm  for 
engineer.  somc  light  work,  he  is  incapable  of  following  his 
business  of  an  engineer,  and  cannot  work  on  a  farm,  at  which 
he  was  employed  before  he  commenced  working  upon  rail- 
roads. He  has  not  sufficient  education  to  teach  school,  and 
the  condition  of  his  arm  is  such  that  he  cannot  write,  so  that 
he  can  engage  ii\  no  clerical  occupation.     The  evidence  fails 


Digitized  by 


Google 


U  SUPREME  COURT  OF  IOWA, 

Knapp  y.  The  Sioux  City  &  Pacific  B'y  Co. 

to  show  that,  with  his  disability,  he  can  engage  in  any  busi- 
ness in  which  he  could  earn  a  living.  His  case  is  simply 
that  of  a  man  of  less  than  forty  years  of  age,  who  is  quali- 
fied to  perform  manual  labor  requiring  skill  and  experience, 
commanding  compensation  of  more  than  $100  per  month, 
permanently  thrown  out  of  employment  through  the  negli- 
gence of  defendant,  and  required  to  seek  other  employment 
which  can  be  followed  by  one  having  a  disabled  right  arm, 
and  which  will  yield  but  inconsiderable  compensation  com- 
pared with  his  earnings  before  the  injury.  He  is  prevented 
by  defendant's  negligence  from  pursuing  the  life  business  he 
had  chosen;  his  plans  and  purposes  are  defeated;  he  cannot 
now  earn  one-third  the  sum  he  received  for  his  services 
before  his  injury;  he  must  go  through  life  a  cripple^  with 
blighted  hopes  and  disappointed  ambition.  His  employ- 
ment as  an  engineer  shows  that  he  is  sober,  prudent  and 
trusty,  and  therefore  a  good  citizen.  Surely  the  usefulness 
of  such  a  citizen  ought  not  to  be  lightly  esteemed,  and  his 
sufferings  already  endured,  and  the  life  of  humiliation  before 
him,  ought  not  to  be  forgotten  in  determining  the  compen- 
sation he  should  receive.  We  think  the  sum  awarded  by 
the  verdict  of  the  jury  is  not  excessive. 

III.     It  is  next  insisted  that  the  verdict  is  unsupported 

by  the  evidence.     This  claim  is  based  upon  the  position  that 

the  iiiinry  to  plan  tiff  resulted  from  his  arm  or 

iiijur^^to         hand  being  caught  in   the  latch  of  the  lever, 

proxJmate       when  he  reversed  it  quickly  in  order  to  stop  the 

cause. .  j.j..^jj^  ^f^gj.  jj.  jj^^j  jgf|.  ^]j^  track,  and  not  from  his 

arm  or  elbow  coming  in  contact  with  the  side  or  end  of  the 
cab,  when  making  the  movement,  as  claimed  by  plaintiff  in 
liis  testimony.  We  need  not  inquire  which  of  these  theories 
is  correct.  There  was  evidence  to  support  plaintiff's  theory, 
and  the  jury  may  well  have  found  it  to  be  correct.  But  if 
it  be  assumed  that  defendant's  theory  as  to  the  cause  of  the 
injury  be  correct,  the  direct  cause  was  defendant's  negligence 
in   failing  to    keep    the    track    in   pi'oper  (jondition,  which 
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caused  the  engine  to  leave  the  rails,  and  required  plaintiff  to 
reverse  the  lever  in  order  to  arrest  the  movement  of  the 
engine.  If  this  was  done  in  the  exercise  of  due  care,  and 
injury  resulted,  the  proximate  cause  was  defendant's  negli- 
gence  which  demanded  the  reversal  of  the  lever  in  the  man- 
ner in  which  it  was  done  by  plaintiff.  This  conclusion 
was  reached  by  us  when  tlie  case  was  hei'e  befoi*e,  and  is 
announced  and  supported  by  satisfactory  arguments  in  our. 
opinion  then  tiled.  65  Iowa,  91.  Th  )  evidence  clearly  sup- 
ports the  conclusion,  which  the  jury  evidently  reached,. that 
the  track  was  not  in  proper  repaii%  which  caused  the  engine 
to  leave  it.  We  are  well  satisfied  that  the  verdict  is  suflB- 
ciently  supported  by  the  evidence. 

IV.     The  court,  in  the  eighth  instruction,  directed  the 
jury  that  plaintiff  was  authorized  to  recover  for  the  sums 

z. : :  which  "he  expended  in  procuring  medical  assist- 

attendance  :"  anco  and  medicin33."     It  is  insisted  that  plaint- 

what included   .^         ,  ,    .       ,      ,  ,  .,  ,        ^  ,.. 

in.  iti  makes  no  claim  in  his  petition  for  medicines, 

and  cannot  recover  therefor.  But  in  his  petition  he  seeks  to 
recover  for  '•  nursing  and  medical  attendance;"  and  he  testi- 
fies to  the  amount  of  his  expenses  incurred  in  visiting  three 
or  four  cities  for  medical  treatment,  including  physicians' 
bills.  He  also  testifies  to  the  expense  incurred  by  the  treat- 
ment he  received  from  the  physician  first  employed  by  him. 
In  our  opinion,  the  claim  in  the  petition  for  expenses 
incurred  for  "medical  attendance"  covers  expenditures  for 
medicine  used  by  the  physician  in  giving  such  medical 
attendance.  The  evidence  shows  that  plaintiff  incurred  such 
expenses.  In  one  instance,  the  expense  for  treatment,  which 
includes  medicine,  is  distinctly  proved.  In  others,  such 
expenses  are  included  with  outlays  for  travel,  etc.,  in  visiting 
the  physicians  treating  the  plaintiff.  We  think  the  instruc- 
tion complained  of  was  applicable  to  this  evidence,  and  the 
jury  could  well  have  allowed  plaintiff  all  the  expenses  which, 
as  shown  by  the  evidence,  he  incurred  for  "  medical  assist- 
ance and  medicine."     Gardner  v.  Burlington^  O.  li.  dk  -ZT. 
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Ry  Co.,  68  Iowa,  588;  Stafford  v.  City  of  Oakaloosa,  67 
Id.,  748;  and  Reed  v.  Chicago,  li.  I.  <fe  P.  Ry  Co.,  Id.,  23, 
— cited  by  defendant's  counsel,  ai^  not  applicable  to  the 
question  involved  in  tliis  point,  for  the  reason  that,  in  each, 
there  was  an  entire  absence  of  evidence  showing  expenses 
for  medicine  and  attendance  of  physicians  which  the  jnry 
were  authorized  by  instructions  to  allow  in  each  case.  These 
instructions  were  held  to  be  erroneous,  for  the  reason  that 
there  was  no  evidence  to  which  they  were  applicable. 

V.     An  instruction  in  the  following  language  was  given 

to  tlie    jury:     "(2)    When    plaintiff    entered   the   service 

.,     of   defendant   as    a     locomotive     eniarineer,   he 

4. :  risks  "  ' 

engineer-^^  assumcd  all  the  risks  which  are  incident  to 
iusirucuon.  \\^^  prosccution  of  that  employment  in  the 
usual  and  ordinary  way,  and  under  the  circumstances 
usually  surrounding  the  running  of  a  locomotive  engine  in 
the  operation  of  a  railway;  and  he  cannot  recover  for  any 
injury  which  may  have  come  to  him  in  the  usual  and  ordi- 
nary prosecution  of  that  business.  But  the  plaintiff,  when 
he  entered  such  employment,  had  a  right  to  assume  that 
defendant  would  use  all  reasonable  care  in  the  keeping  of  its 
road  and  appliances  in  good  order  and  repair;  and  if  any 
injury  came  to  him  by  reason  of  any  negligence  of  the 
defendant  or  its  employes,  other  than  his  ow^  negligence, 
this  would  not  be  a  risk  which  he  assumed  as  one  incident 
to  his  employment."  A  criticism  of  this  instruction  is 
made  by  defendant's  counsel,  on  the  ground  that  the  last 
sentence  holds  defendant  liable  for  damages  resulting  from 
all  negligence  of  defendant's  employes.  The  whole  instruc- 
tion must  be  read  together,  and  especially  must  the  last  sen- 
tence be  interpreted  by  the  consideration  of  all  its  parts.  It 
plainly  means  that  defendant  was  required  to  use  reasonable 
care  in  order  to  keep  its  road  bed  in  good  repair,  and  was 
liable  for  '<  any  "  [all]  negligence  in  this  regard.  It  is  surely 
unfair  criticism  to  insist  that  the  negligence  referred  to  in 
the  last  sentence  is  other  than  the  absence  of  care  in  keeping 
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the  road  in  good  order  referred  to  in  the  preceding  part  of 
the  sentence.     The  instruction  is  correct. 

VI.  An   instruction  (the   fifth)  contains   the   following 
language:     '^  If  the  evidence  shows  that  the  injury  to  plaint- 
iff was  received  by  him  in  the  reversinff  of  the 

S.  RAILBOADS:  .  *^  .  .     ^ 

injury  to         enffine:  that  the  reversins:  of  his  enirine  at  that 

engiueer:  o        »  no 

SSseTques-  Particular  time  was  re'ndered  necessary  or  prn- 
uonohaw.  j^jj^  by  the  fact  that  part  of  the  train  was  leav- 
ing  the  track;  and  that  the  train,  or  part  of  it,  was  leaving 
the  track  on  account  of  the  negligence  of  defendant  in  keep- 
ing the  track  in  repair, — this  showing  would  trace  the  cause 
of  the  injury  directly  to  the  n^ligence  of  defendant.  But 
unless  this  train  of  connection  is  shown  by  the  evidence,  as 
above  stated,  it  will  not  be  shown  that  the  negligence  of 
defendant  was  the  proximate  cause  of  the  injury;  and  if 
there  is  a  failure  on  this  point,  the  plaintiff  cannot  recover, 
even  though  the  defendant  may  have  been  negligent  in  the 
maintaining  of  its  track."  This  instruction  is  in  harmony 
with  the  doctrine  recognized  by  this  court  in  the  opinion  in 
this  case  when  it  was  here  before.  65  Iowa,  91.  Counsel 
insist  that  the  question  involving  the  proximate  cause  of  the 
injury  sustained  by  plaintiff  should  have  been  left  for  deter-, 
mination  by  the  jury,  and,  in  support  of  this  position, 
declare  that  the  cause,  when  here  before,  was  reversed  for  the 
reason  that  the  court  did  not  submit  the  question  to  the 
jury.  The  question  is  clearly  one  of  law,  and  is  so  recog- 
nized in  our  prior  decision  in  this  case.  The  cause  was 
reversed  for  the  reason  that  the  court  below  held  that  the 
negligence  of  the  defendant  was  not  the  proximate  cause  of 
the  injury,  and  not  because  the  question  of  proximate  cause 
was  not  submitted  to  the  jury. 

VII.  The  sixth  instruction,  in  effect,  directs  the  jury 
that,  if  plaintiff  acted  with  reasonable  skill  and  prudence  in 
^ . .  reversing  the  lever,  in  view  of  the  haste  and  sud- 

nesfSgon^^    ^^^  emergency  in  which  he  was  required  to  act, 
p^assum-     j^^  ^j^  ^^^  contribute  to  the  injury.     Counsel 

insist  that,  as  his  employment  required  him  to  act  in  haste 
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iu  such  sudden  emergeQcies,  he  assumed  all  risk  thereof. 
This  may,  for  the  purposes  of  the  case,  bo  admitted.  Bat 
then  he  did  not  assume  the  risk  from  the  negligence  of 
defendant  in  failing  to  keep  the  I'oad  bed  in  good  order, 
which  required  prompt  action,  and  which,  as  we  have  seen, 
was  the  proximate  cause  of  the  injury.  Counsel  insist  that 
this  instruction  directs  the  jury  as  to  the  weight  to  be  given 
evidence  introduced  by  defendant  tending  to  show  that 
plaintiff's  act  in  revei'sing  the  engine  was  not  prudent.  We 
think  the  instruction  has  no  such  effect.  Counsel's  objection 
is  therefore  groundless. 

VIII.  The  refusal  of  an  instruction  in  the  following  lan- 
guage is  made  the  ground  of  another  complaint  of  defend- 
^  . .  ant's  counsel:     "(3)  If  the  jury  lind  from  the 

«peciioa"o"f  testimony  that  the  officers  of  the  defendant 
^'^^^'  employed  skillful  and  competent  men    to   look 

after  and  keep  in  repair  its  track,  and  furnished  the  requisite 
men  and  material  to  do  the  work  and  keep  the  track  in  good 
repair,  and  if  you  further  lind  from  the  testimony  that  the 
track  was  frequently  inspected  by  them,  and  that  the  old  ties 
were  taken  out  and  replaced  by  new  ties  as  often  as  there  was 
Any  apparent  necessity  for  so  doing,  you  cannot  find  that  the 
defendant  was  negligent  in  keeping  and  maintaining  its  track." 
The  instruction  was  rightly  refused,  for  the  reason  that  it 
fails  to  present  the  thought  that  defendant's  employes  used 
proper  care  in  the  inspection  of  the  road,  and,  in  the  exercise 
of  such  care,  there  was  "an  apparent  necessity"  discovered 
by  them  to  raatke  the  repairs  required. 

IX.  The  Carlyle  tables  were  admitted  in  evidence,  to 
show  plaintiff's  expectancy  of  life.     Plaintiff's  injury  was 

permanent,  and  rendered  him  incapable  of  earn- 

8    DAMAOB8:        r  J  r  ^ 

l^r^^  uiV^'  ^^S  compensation  which  he  would  have  received 
tables.  ]^^^  jjQ  escaped  the  injury.     The  damage  is  con- 

tinuing, and  will  end  only  with  his  life,  or  with  his  ability 
to  labor  on  account  of  age.  It  is  vei-y  plain  that  his  expect- 
ancy of  life  must  be  considered  in  order  to  determine  the 
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actual  damages  he  sustained.  The  decisions  of  this  court 
upon  this  point  are  conflicting.  The  evidence  is  held  admis- 
sible in  McDonald  v.  Chicago  (&  N.  IF.  R^y  Co.y  26  Iowa, 
124,  after  due  consideration  of  the  question.  In  Nelson  v. 
Chicago^  R,  /.  c6  P.  R^y  Co,^  38  Iowa,  564,  a  contrary  doc- 
trine is  announced,  but  no  reference  is  made  to  the  prior 
case,  and  no  attempt  is  made  to  support  the  decision 
announced  upon  principle  or  precedent.  It  was  evidently 
reached  without  consideration.  We  follow  the  first  case, 
deeming  it  in  accord  with  sound  reason  and  justice.  See 
Simonaon  v.  Chicago^  R.  L  cj&  P.  R'y  Co,^  49*  Iowa,  87. 

X.  Defendant  complains  that  a  witness  was  permitted  to 
testify  to  the  condition  of  the  ties  at  places  along  the  road 
other  than  at  the  place  where  the  accident  occurred.  An 
amended  abstract,  which  is  not  denied  by  defendant,  shows 
that  the  witness  testified  as  to  the  condition  of  the  ties  at 
the  place  of  the  accident.  Defendant's  objection  is  not  based 
upon  facts. 

Xr.     A  witness,  who  was  the  section  foreman,  and  had 

charge  of  the  road  at  the  place  of  the  accident,  testified  that 

a  RATLROAps:  ^0  put  lu  ucw  tios  uot  long  before  plaintiff  was 

engiueertde-  injured.     He  was  then  asked  several  questions 

Incompetent  *  toucliiuff  his  report  to  the  road  master  as  to  this 

evidence  of  11.11  .        , 

repairs.  work,  which  he  was  not   permitted   to  answer. 

There  is  no  error  in  this  ruling  of  the  court  below,  for  the 
reason  that  the  evidence  sought  to  be  elicited  would  not  tend 
to  show  that  the  repairs  had  been  made  at  the  place  of  the 
accident.  The  evidence,  to  be  competent,  should  have  that 
effect. 

We  have  considered  all  objections  urged  in  argument  by 
defendant's  counsel,  and  reach  the  conclusion  that  the  judg- 
ment of  the  court  below  ought  to  be 

Affirmed. 
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COTTRELL   V.    SOUTHWICK   ET  AL. 

1.  Praotioe  on  Appeal:  evidence  to  support  verdict.    Although 

the  testimony  of  a  party  as  to  a  material  qaestion  is  uncontradicted  by 
any  direct  evidence,  yet  where  circumstances  are  proved  which  tend  to 
cast  suspicion  on  such  testimony,  there  is  a  conflict  of  evidence,  and 
this  court  will  not  interfere  with  the  verdict  of  a  jury  based  thereon. 

2.  Usury:  note  for  money  to  pay  usurious  notes.    A  note  is  not 

usurious  because  fjfiven  for  money  advanced  by  the  payee  for  the  maker 
in  payment  of  usurious  note^  made  to  a  third  party. 

Apjpeal  from  Cedar  Vircuit  Court. 

'     Friday,  March  4. 

Action  on  a  promissory  note.  Defendant  S.  P.  South- 
wick  answered  that  the  only  consideration  of  the  note  was 
usurious  interest,  which  plaintiff  charged  and  computed  on 
certain  other  promissory  notes  which  lie  held  against  defend- 
ant. The  other  defendant  answered  that  he  signed  the  note 
as  surety  for  his  co-defendant,  and  that  it  was  agreed  between 
him  and  plaintiff  at  the  time  he  signed  the  note  that  plaint- 
iff would  obtain  the  signature  of  one  Gearhart  thereto  as  a 
co-surety,  and  that  it  was  not  to  become  binding  on  defend- 
ant until  Gearhart's  signature  was  obtained.  The  vecdict  and 
judgment  were  for  defendants.     Plaintiff  appeals. 

Piatt  cfe  Carr^  for  appellant. 

J.  TT.  Jamison^  for  appellees. 

Reed,  J. — We  find  it  necessary  to  consider  only  those 
questions  which  arise  under  the  plea  of  usury.  In  1874  the 
defendants  executed  a  promissory  note  to  one  S.  S.  Whit- 
more,  for  $400.  This  note  afterwards  came  into  plaintiflPs 
possession,  and  afterwards  defendant  S.  P.  Southwick  received 
from  him  a  sum  of  money  as  a  loan,  and  for  the  amount  of 
such  loan,  and  in  renewal  of  the  $400  note,  the  defendant 
gave  two  promissory  notes,  which  amounted  in  the  aggregate 
to  $683.  These  notes  by  their  terms  were  made  payable  to 
Louis  G.  Cottrell,  who  is  plaintiflTs  father.     Subsequently 
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those  notes  were  taken  np,  and  a  single  note  for  the  same 
amount  was  given,  which  was  also  made  payable  to  Louis  G. 
Cottrell.  The  parties  afterwards  made  a  computation  to 
ascertain  the  amount  due  on  the  note,  which  was  found  to  be 
something  over  $900,  and  defendant  paid  to  plaintiff  $745, 
and  gave  the  note  sued  on,  which  is  for  $191,  and  took  up 
said  note.     The  note  in  suit  by  its  terms  is  payable  to  plaintiff. 

Defendant  claims  that  in  these  several  transactions  inter- 
est was  computed  on  the  notes  at  the  rate  of  eighteen  per 
cent  per  annum,  and  that  he  paid  interest  at  that  rate  on  the 
notes  which  were  given  for  the  borrowed  money,  and  in 
renewal  of  the  $400  note.  Also  that,  in  the  transaction  in 
which  the  note  in  suit  was  given,  interest  was  computed  at 
the  same  rate  on  the  $683  note,  and  that  the  note  in  suit  was 
given  wholly  for  such  usurious  interest.  This  claim  as  to 
the  rate  at  which  the  interest  was  computed  is  not  denied  by 
plaintiff.  His  claim,  however,  is  that  the  money  which  was 
originally  loaned  to  defendant  belonged  to  Louis  G.  Cottrell, 
and  that,  while  he  had  the  said  $400  note,  and  those  given 
in  renewal. of  that  and  for  the  borrowed  money,  also  the  $683 
note,  in  his  possession,  they  all  belonged  to  Louis  G.  Cot- 
trell, and  that  the  payments  of  usurious  interest  which  were 
made  by  defendant  before  the  transaction  in  which  the  note 
in  suit  was  given  were  made  to  him,  or  for  his  benefit.  He 
also  claims  that,  in  the  final  transaction,  he  advanced  the  sum 
of  $191  to  defendant  to  enable  him  to  pay  the  amount  whicli 
was  found  under  the  computation  to  be  due  said  Louis  G. 
Cottrell  on  the  $683  note,  and  that  the  note  in  suit  was  given 
for  the  money  so  advanced.  And  on  the  trial  he  testified 
that  those  were  the  facts  of  the  several  transactions. 

I.     The  first  point  urged  by  counsel  is  that  the  verdict  is 

not  supported  by  the  evidence.     There  was  no  direct  evidence 

1.  PRAcnca     as  to  the  ownership  of  the  several  notes  prior  to 

evidence  to      the  one  in  suit,  except  that  iriven   by  plaintiff. 

minport  ver-      ^^,  '  ^  f-i,., 

diet  Defendant,  however,  contended  that  said  notes 

were  in  fact  the  property  of  plaintiff,  and  that,  hi  the  several 
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transactions,  he  acted  for  himself.  He  also  testified  posi- 
tively that  the  note  in  suit  was  given  for  a  balance  which 
was  found  due  on  the  $683  note,  after  deducting  the  cash 
payment  made  by  him.  He  also  denied  that,  in  the  transac- 
tion, there  was  a  loan  by  plaintiff  to  him  of  $191,  or  any 
other  sum.  If  we  could  say,  as  matter  of  law,  that  the  jury 
were  bound  to  accept  plaintiffs  statement  as  to  tlie  owner- 
ship of  the  other  notes  as  the  truth,  it  would  follow,  probably, 
that  the  verdict  should  be  set  aside,  as  lacking  the  support 
of  evidence.  But  we  think  we  cannot  say  that.  While 
plaintiflTs  testimony  as  to  that  question  is  uncontradicted  by 
any  direct  evidence,  there  were  some  circumstances  proven 
which  tended  to  cast  suspicion  on  his  story.  As  stated  above, 
the  money  borrowed  by  defendant  was  obtained  from  him. 
While  the  note  which  was  given  for  the  amount  was  made 
payable  to  L.  G.  Cottrell,  no  suggestion  was  made  during  the 
negotiation  that  the  money  belonged  to  him.  All  of  the 
transactions  were  had  with  plaintiff  in  person,  and  in  none 
of  them  did  he  make  the  claim  that  he  was  acting  for  his 
father,  and  defendant  understood,  during  all  of  the  transac- 
tions, that  he  was  dealing  with  plaintiff  in  his'  own  right. 
Notes  were  given  at  other  times  for  the  interest  found  due, 
and  some  of  these  notes  were  made  payable  to  him  or  to 
his  firm.  We  think  the  question  fairly  arose  as  to  the 
credence  which  should  be  given  to  his  testimony.  The  jury 
might  fairly  conclude,  from  all  of  the  circumstances,  that  the 
manner  in  which  the  business  was  transacted  was  but  a 
device  resorted  to  by  him  to  avoid  the  statute  against  usury. 
The  rule  has  long  prevailed  here  that  we  will  not  disturb  the 
verdict  of  a  jury  when  there  is  a  fair  conflict  in  the  evidence* 
And  it  is  equally  well  settled  that,  when  the  jury  have  deter- 
mined a  question  as  to  the  credit  which  should  be  given  to 
the  testimony  of  a  particular  witness,  when  such  question 
fairly  arose  in  the  case,  their  finding  will  not  be  set  aside. 
II.     The  circuit  court  gave  the  following  instruction,  to 
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which  exception  is  taken  by  plaintiff:  "It  is  conceded  that 
I.  usubt:  ^-  ^'  Southwick  signed  said  note,  and  delivered 
nKmeyto  pay  ^^^  s^me  to  plaintiff,  and  he  is  liable  thereon, 
notes?""  unless  you  find  that  said  note  was  given  for  bal- 
ance on  previous  notes,  and  that  said  notes  were  usurious; 
and  if  you  so  iind,  then  the  note  in  suit  is  tainted  with  usury; 
but  if  you  find  that  the  note  was  given  to  plaintiff  for  money 
to  be  applied  in  payment  of  other  notes  which  were  usurious, 
then  it  would  not  be  usurious,  and  such  defense  would  fail." 
Counsel  for  appellant  contend  that  this  instruction  warranted 
the  jury  in  finding  that  the  note  was  tainted  with  usury,  not- 
withstanding they  may  have  found  that  plaintiff  was  not  a 
party  to  the  usurious  contract,  but  that  it  existed  between 
defendant  and  L.  G.  Cottrell,  and  the  note  was  given 
for  money  advanced  by  plaintift'  to  be  paid  on  that  contract. 
But  we  think  the  instruction  is  not  fairly  capable  of  that 
construction.  By  the  last  clause  of  the  instruction  the  jury 
were  told  that  the  defense  of  usury  is  not  sustained,  if  the 
evidence  shows  that  the  note  was  given  for  money  advanced 
by  plaintiff,  to  be  applied  in  payment  of  other  notes  which 
were  usurious.  That  clause  fairly  submits  plaintiff's  claim 
as  to  the  character  of  the  transaction  in  which  the  note  was 
given  to  the  jury  for  determination. 

We  discover  no  error  in  the  record,  and  the  judgment 
will  be 

Affirmed. 
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The  State,  ex  rel.  Littleton,  v.  Leaoh  et  al. 

1.  Practice:  sayikq  exceptioks:  method  ai7d  time:  An  ezceptioD 

can  be  preserred  only  by  having  it  embodied  in  a  bill  of  exceptionB,  or 
by  having  it  noted  in  the  record  of  the  decision  to  which  it  relates. 
(Code,  g§  2881, 2833.)  And  a  party  who  would  save  his  exceptions  by 
the  first  method  must  have  his  bill  of  exceptions  signed  and  filed  during 
the  term  at  which  the  decision  objected  to  was  made,  or  within  sach 
time  thereafter  as  the  court  may  fix;  and  where  the  court  did  not  fix 
any  such  time,  held  that  a  bill  of  exceptions  signed  and  filed  at  the  next 
term  must  be  disregarded  on  appeal,  even  though  it  embodies  the  several 
rulings  of  the  court,  and  recites  that  appellant  excepted  to  each  of  them. 

2.  New  Trial:  motion  for:  cause  decided  on  demubreb:  Where, 

pending  the  trial,  plaintiff  amended  his  petition,  and  a  demurrer  to  the 
petition  as  amended  was  sustained,  and  judgment  was  rendered  there- 
on, a  motion  for  a  retrial,  based  on  the  ground  (hat,  upon  the  facts 
proved,  the  judgment  should  have  been  for  plaintiff,  was  properly  over- 
ruled, because  the  judgment  was  not  based  on  any  facts 'proved. 

Appeal  from  Polk  Circuit  Court, 

Fbiday,  Maboh  4. 

The  defendant  Leach  obtained  from  the  board  of  super- 
visors of  Polk  county  a  permit  to  buy  and  sell  intoxicating 
liquors  for  the  purposes  for  which  such  liquors  may  be  sold 
under  the  statute.  He  also  gave  a  bond,  in  the  form  pre- 
scribed by  the  statute,  with  the  other  defendants  as  sureties. 
This  action  was  brought  for  the  recovery  of  the  penalties 
prescribed  by  the  statute  for  certain  alleged  breaches  of  the 
bond.  It  was  charged  in  the  original  petition  that  Leach 
did  not,  on  the  last  Saturday  of  each  of  certain  named 
months,  or  within  five  days  thereafter,  file  with,  the  county 
auditor  a  report  in  writing  showing  the  kind  and  quantities 
of  liquors' purchased  by  him  since  the  date  of  "his  last  report, 
the  price  paid,  and  the  amount  of  freights  paid  on  the  same; 
also  the  kind  and  quantities  of  liquors  sold  by  him  since  the 
date  of  his  last  report,  to  whom  sold,  for  what  purpose,  and 
for  what  price  sold,  and  the  kind  and  quantity  of  liquors 
remaining  on  hand.      The  answer  of  the  defendant  to  this 
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petition  was  a  general  deijial  of  its  allegations.  During  the 
progress  of  the  trial,  plaintiff  filed  an  amendment  to  tlie 
petition,  in  wliicli  it  was  alleged  that  the  breaches  of  the 
bond  relied  on  were  that  defendant  did  not,  in  any  one  of 
the  returns  alluded  to,  state  the  kinds  and  quantities  of  liq- 
uors purchased  by  him  during  the  periods  covered  by  the 
returns,  and  the  price  paid  for  the  same;  but  in  each  of  said 
returns  he  stated  the  price  paid  as  having  been  from  a 
greater  to  a  lesser  sum  for  a  given  number  of  gallons  per 
gallon,  so  that  the  returns  do  not  intelligibly  state  what 
price  was  paid  for  any  one  purchase,  either  in  detail  or  in 
the  aggregate.  Thereupon  defendant  demurred  to  the  peti- 
tion as  amended,  on  the  ground  that  it  neither  alleged  a  fail- 
ure to  file  a  report  within  the  time  provided  by  the  statute, 
nor  the  filing  of  a  false  report,  Tlie  circuit  court  sustained 
this  demurrer,  and,  the  plaintiff  declining  to  plead  further, 
an  order  was  entered  dismissing  the  action,  and  taxing  the 
costs  to  the  relator.  Afterwards,  counsel  for  plaintiff  filed 
in  the  case  a  paper,  denominated  a  motion  for  a  rehearing, 
which  was  subsequently  overruled  by  the  court,  and  plaintift' 
appealed. 

JT.  D,  McHenrij^  for  appellant. 

Cummiiis  <&  Wright,  for  appellee. 

Bred,  J. — I.  The  first  assignment  of  error  is  that  "  the 
court  erred  in  sustaining  the  demurrer  to  the  petition  as 
1  pbactick:  a"^^nded;"  and  the  question  arising  under  this 
Moiwfmetlfod  assignment  is  the  one  mainly  relied  on  by 
andUme.  counsel  for  the  plaintiff  for  the  reversal  of 
the  judgment.  But  we  cannot  on  •  the  recoi'd  in  the  case 
consider  that  question.  The  ruling  on  the  demurrer 
was  made  on  the  twenty-first  /lay  of  March,  and  the 
order  dismissing  the  action  was  made  on  the  same  day. 
Counsel  for  plaintiff  did  not  cause  an  exception  to  these  rul- 
ings to  be  noted  in  the  record  at  the  time  they  were  made, 
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or  within  three  days  thereafter.  ♦On  the  twenty-second  of 
March  he  filed  his  motion  for  a  rehearing,  and  it  was  sub- 
mitted on  the  same  day,  and  taken  under  advisement  by  the 
judge;  but  the  order  overruling  it  was  not  made  until  the 
next  term  of  the  court,  which  was  in  May  following.  After 
the  order  overruling  that  motion  was  entered,  the  judge 
signed  a  "  bill  of  exceptions,"  which  embodies  the  various 
rulings  of  the  court  in  the  cause,  including  those  sustaining 
the  demurrer  and  dismissing  the  acVion.  It  is  recited  in 
this  "bill  of  exceptions"  that  j)laintiff  excepted  to  each  of 
said  rulings.  This  is  the  only  record  of  an  exception  by 
plaintiff  to  the  ruling  on  the  demurrer;  and  it  is  very  clear, 
we  think,  tliat  it  does  not  save  the  question  for  review  on 
this  appeal.  It  has  so  frequently  been  held  that,  in  ordinary 
actions,  we  could  review  only  such  rulings  of  the  lower  court 
as  were  excepted  to,  and  the  exception  properly  made  a  mat- 
ter of  record,  that  it  cannot  now  be  necessary  to  refer  to  the 
cases  in  which  the  ruling  has  been  made.  The  statute  is 
clear  and  explicit  as  to  the  time  at  which  exceptions  may  be 
taken,  and  the  manner  in  which  they  must  be  preserved. 
Section  2831  of  the  Code  is  as  follows:  "An  exception  is 
nn  objection  to  a  decision  of  the  court  on  matter  of  law. 
The  party  objecting  to  the  decision  must  do  so  at  the  time 
the  same  is  made,  (but  if  the  decision  is  on  motion,  demur- 
rer, or  judgment,  exception  may  be  taken  within  three  days,) 
and  embody  his  objection  in  a  bill  of  exceptions,  to  be  filed 
during  the  term,  or  within  such  time  thereafter  as  the  court 
may  fix.  *  *  **"  And  section  2833  is  as  follows: 
"  When  the  decision  objected  to  is  entered  on  the  record,  and 
the  grounds  of  the  exception  appear  in  the  entry,  or  when 
any  error  appears  of  record,  the  exception  may  be  taken  by 
the  party  causing  to  be  noted,  at  the  end  of  the  decision  or 
in  connection  therewith,  that  he  excepts."  It  is  clear  that, 
under  these  provisions,  an  exception  can  be  preserved  only 
by  having  it  embodied  in  a  "  bill  of  exceptions,"  or  by  hav- 
ing it  noted  in  the  record  of  the  decision  to  which  it  relates. 
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And  a  party  who  would  save  his  exception  by  the  first 
method  mentioned,  must  have  his  "bill  of  exceptions" 
signed  and  filed  within  the  time  prescribed  by  the  first  pro- 
vision quoted;  that  is,  during  the  term  at  which  the  decision 
objected  to  was  made,  or  within  such  time  thereafter  as  the 
court  may  fix.  As  stated  above,  the  bill  of  exceptions  in 
this  case  was  signed  during  the  next  term  after  the  one  at 
which  the  ruling  in  question  was  made.  But  the  courtdid 
not  fix  a  time  after  that  term  within  which  it  should  be 
signed  and  filed.  There  was  no  authority,  then,  for  signing 
a  bill  of  exceptions  at  that  time  for  the  preservation  of  that 
question,  and  we  must  disregard  it. 

II.  Error  is  assigned  on  the  judgment  of  the  court  tax- 
ing the  costs  to  the  relator.     But,  as  to  this  question,  the 

record  is  in  the  same  condition.  The  only  record 
of  any  exception  to  the  ruling  is  contained  in  the 
bill  of  exceptions,  which,  as  stated  above,  was  not  signed 
until  the  next  term  after  that  at  which  the  ruling  was  made, 
and  no  time  after  the  term  was  fixed  within  which  it  should 
be  signed.  The  exception  was  therefore  not  properly  pre- 
served, and  we  cannot  consider  the  question  attempted  to  be 
raised  by  the  assignment  of  eryor. 

III.  The  final  action  of  the  court  in  overruling  the  mo- 
tion for  a  rehearing,  or  a  new  trial,  is  also  assigned  as  error. 
^    ^  The  following  are  the  grounds  of  that  motion: 

SluseVc^iJed  "(1)  Because  the  court  erred  as  to  the  finding 
on  demurrer,  ^f  ^^iQ  facts  of  the  case.  (2)  The  court  erred 
as  to  the  law  of  the  case  on  the  facts.  (  3 )  On  the  law  and 
facts,  as  submitted  to  the  court,  the  plaintiff  was  entitled  to 
judgment."  The  amendment  to  the  petition,  it  will  be 
borne  in  mind,  was  filed  after  an  issue  had  been  joined  and 
the  parties  had  entered  upon  the  trial,  and  the  demurrer  was 
to  the  petition  as  amended.  In  submitting  this  motion,  coun- 
sel appear  to  have  proceeded  on  the  theory  that  there  had 
been  a  determination  of  the  case  on  the  facts.  Each  of  the 
grounds  of  the  motion   is,  in  effect,   that,  upon  the  facts 
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proven,  the  judgment  should  have  been  for  plaintifiF.  But 
the  judgment  was  not  based  upon  evidence.  The  court 
determined  that  the  petition,  as  amended,  was  not  sufficient 
to  entitle  the  plaintiiF  to  relief,  and  that  was  the  ground 
upon  which  the  judgment  was  rendered.  The  motion  did 
not  assail  that  ruling;  nor  did  it  call  for  a  review  of  it.  It 
was  manifestly  filed  through  a  misconception  of  the  record 
in  the  case,  or  a  misunderstanding  as  to  the  action  which 
had  been  taken  by  the  court,  and  it  was  properly  overruled. 
The  judgment  must  be 

Affirmed. 


ViMONT  V.  The  Chicago  &  Northwestern  R'y  Co. 

71      58] 

_?L_1^1  1.  Railroads:  RfcquiRBMBNT of  pabsbnobr  to  lbavb  moving  train: 
PACTS  not  amounting  TO:  BviDENCB.  ActloD  to  recover  for  injuries 
received  in  alighting  from  a  moving  train  under  the  alleged  command  of 
the  conductor;  but,  upon  consideration  of  the  facts  and  circumstances 
as  shown  by  the  evidence,  (see  opinion,)  held  that  the  facts  proved  did 
not  amount  to  a  command  by  the  conductor,  and  that.the  court  erred  in 
assuming  in  an  instruction  given  that  there  was  evidence  of  any  such 
command. 

Appeal  from  Polk  Circuit  Court. 

Friday,  March  4. 

The  plalntiflF,  as  assignee  of  one  Oscar  Johnson,  brings 
this  action  to  recover  for  a  personal  injury  to  Johnson. 
There  was  a  trial  to  a  jury,  and  verdict  and  judgment  were 
rendered  for  the  plaintiff.     The  defendant  appeals. 

Ilulhard^  Clark  <&  Dawley^  for  appellant. 

NouTse^  Kauffman  <&  Guernsey^  for  appellee. 

Adams,  Ch.  J. — Johnson  took  passage  on  the  defendant's 
train  at  Marshall  town,  having  purchased  a  ticket  either  for 
Moingona  or  Ogden,  the  next  station  west  of  Muingona. 
Soon  after  the  train  left  Moingona,  and  while  it  was  iu 
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motion,  he  got  off,  and,  in  doing  so,  he  fell  into  a  calvert 
several  feet  deep,  and  received  an  injury.  The  accident 
occurred  between  three  and  four  o'clock  in  the  morning  of  a 
verv  dark  niffht.  The  culvert  was  513  feet  west  of  the  Moin- 
gona  station.  The  train,  according  to  the  strong  prepon- 
derance of  the  evidence,  had  acquired  a  very  considerable 
speed,  probably  at  the  rate  of  about  twelve  miles  an  hour. 
Johnson  intended,  when  he  left  Marshalltown,  to  get  off  at 
Ogden,  and  did  not  conclude  to  get  off  at  Moingona  until 
after  the  train  had  left  that  station.  The  plaintiff  averred 
that  the  conductor  required  Johnson  to  leave  the  train,  and 
that  he  jumped  off  when  and  where  he  did  in  obedience 
to  the  conductor's  requirement.  The  defendant  denied  that 
the  conductor  made  such  requirement. 

The  court  instructed  the  jury  in  these  words:  "Whether 
Johnson  had  a  right  to  travel  on  the  train  to  Odgen  or  not, 
if  the  conductor  required  him  to  leave  it  a  time  and  place 
and  under  circumstances  that  rendered  it  dangerous  to  do 
so,  then  it  was  negligence  in  the  conductor  .to  so  require. 
You  will  lii^t  determine  whether  the  conductor  did  require 
Johnson  to  leave  the  train  at  the  time  and  place  he  did  leave 
it.  To  constitute  such  requirement,it  must  appear  that  the 
conductor  intended  to  be,  and  was,  understood  by  Johnson 
as  requiring  that  he  should  leave  the  train."  The  defendant 
assigns  the  giving  of  this  instruction  as  error.  The 
objection  made  is  that  there  was  no  evidence  that  the 
conductor  required  Johnson  to  leave  the  train  at  the 
time  he  did.  It  is  undisputed  that,  after  Johnson 
started  from  his  seat  to  leave  the  train,  something  was  said 
to  him  by  the  conductor.  As  to  what  precisely  was  said 
the  witnesses  differed  somewhat.  According  to  the  testi- 
mony of  a  passenger  who  appears  to  be  entirely  disinter- 
ested, the  conductor  said:  "  Don't  try  to  get  off,  the  train  is 
going  too  fast."  The  conductor's  testimony,  though  differ- 
ing a  little  in  the  words  used,  was  to  the  same  effect.  Accord- 
ing to  the  testimony  of  Johnson,  what  the  conductor  said 
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was,  "Jump  off  quick,  if  you  are  going  to."  Now,  while 
there  is  some  difference,  it  is  manifest,  so  far  as  the  testi- 
mony alone  is  concerned,  that  the  conductor  might  have  said 
both  what  the  passenger  and  what  Johnson  testified  that  he 
did.  He  might  have  advised  him  not  to  get  off,  but,  if  he 
was  going  to  do  it,  to  be  quick  about  it.  Such  advice  would 
not  have  been  unreasonable,  as  the  train  was  leaving  the  sta- 
tion, and  was  probably  gaining  in  speed.  But  Johnson  tes- 
tified in  rebuttal  of  the  testimony  of  the  conductor  and  of 
the  passenger,  and  denies  that  he  was  advised  by 
the  conductor  not  to  get  off.  Now,  while  there  is  no 
question  about  the  preponderance  of  evidence,  so  far  as  it 
appears  from  the  record,  it  is  not  for  us  to  pass  on  such 
question;  and  we  must  assum3,  for  the  purposes  of  the  opin- 
ion, that  the  conductor  said  what  Johnson  testified  that  he 
did,  and  that  he  did  not  advise  him  not  to  get  off.  We  have, 
then,  the  question  as  to  whether  the  words,  "jump  off 
quick,  if  you  are  going  to,"  constituted  a  requirement  to 
leave  the  train:  It  appaars  to  us  they  did  not.  It  was  still  noth- 
ing but  advice,  and  good  advice  at  that.  Doubtless,  the  con- 
ductor might  have  given  him  better  advice,  and  that  is  not 
to  attempt  to  get  off;  but  Johnson  was  a  young  man  about 
twenty  years  of  ag3,  in  tlie  full  possession  of  his  powers, 
and  the  defendant  is  not  liable  if  the  conductor  merely 
allowed  him  to  get  off. 

Thus  far,  in  Considering  whether  Johnson's  act  was  purely 
voluntary,  we  have  looked  merely  at  the  words,  "jump  off 
quick,  if  you  are  going  to."  We  ought,  perhaps,  to  say  in 
this  connection  that  Johnson  testified  in  his  examination  in 
chief  that  the  conductor  said,  "jump  off  quick."  If  upon 
his  cross-examination  he  had  adhered  to  this  as  being  what 
tlie  conductor  said,  the  case  might  be  different;  but  he  did 
not  adhere  to  it,  but  showed  very  clearly  that  the  conductor 
did  not  require  him  to  leave  the  cars.  We  ought,  perhaps, 
to  say  further  in  this  connection  that  there  had  been  one  or 
two  previous  conversations  between  Johnson  and  the  conduc- 
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tor,  and  while  the  train  was  standing  at  the  station.  There 
was  one  conversation,  we  think,  before  the  train  reached  the 
station.  We  infer  from  the  argument  of  the  plaintiff's  coun- 
sel that  what  was  said  at  those  times  is  relied  upon  largely 
as  constituting  a  requirement  to  leave  the  train. 

Before  proceeding  to  consider  precisely  what  was  said,  and 
the  circumstances  under  which  it  was  said,  we  desire  to  say  that 
i\  requirement  to  leave  a  train  when  standing  at  a  station 
could  hardly  be  deemed  a  requirement  to  leave  it  after  it  had 
hauled  out,  and  was  fairly  under  way,  as  this  was.  It  is 
undisputed  that  Johnson  had  abundant  time  to  leave  the 
train  at  the  station.  The  train  stopped  three  or  four  min- 
utes. IJe  knew  the  station.  His  attention  was  expressly 
called  to  it.  The  evidence  is  conclusive  that,  while  the  train 
was  standing  at  the  station,  he  concluded  to  remain  upon  it, 
and  go  further,  and  changed  his  mind  only  after  the  train  had 
commenced  to  move  out.  Whatever,  then,  was  said  by  the 
conductor  previous  to  the  starting  of  the  train  must  be  con- 
strued with  reference  to  the  circumstances.  But  we  do  not 
think  that,  ia  any  view,  what  was  said  at  the  station  could 
be  construed  as  a  requirement  to  leave  the  train.  There  was 
no  altercation,  and  no  question  about  Johnson's  right  to  go 
further  if  he  pleased.  The  fact  was  simply  this:  Johnson 
wanted  to  get  off  at  Ogden,  the  next  station,  from  which  he 
expected  to  walk  a  short  distance  into  the  country.  He  hap- 
pened to  get  upon  a  train  that  did  not  stop  at  Ogden.  The 
next  station  west  of  Ogden  was  not  as  near  Ogden  as  Moin- 
gona  was.  The  testimony  relied  upon  as  showing  a  require- 
ment of  the  conductor  that  Johnson  should  get  off  at  Moiu- 
gona  is  the  testimony  of  Johnson,  and  in  these  words:  "Ho 
[the  conductor]  said  he  would  not  stop  at  Ogden,  and  I 
would  have  to  get  off  at  Moingona."  Johnson  also  testified 
that  the  conducter  picked  up  his  satchel  and  handed  it  to 
him.  But  there  is  not  the  slightest  reason  for  supposing 
that  what  the  conductor  said  he  said  in  the  exercise  of 
authority.     It  was  Johnson's  right  to  ride  just  as  long  as  ho 
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would  pay  the  company  for  carrying  him,  and  no  question  of 
payment  had  been  raised.  We  are  aware  that  there  is  some 
evidence  that  Johnson  had  bought  a  ticket  to  Ogden,  and 
insisted  upon  being  carried  to  Ogden,  and  let  off  there;  but 
that  was  a  mere  question  of  contract,  and  has  nothing  to  do 
with  the  tort  sued  for.  If  the  company  broke  its  contract, 
such  breach  had  no  tendency  to  excuse  Johnson  in  remaining 
in  his  seact  when  at  the  station,  and  in  attempting  to  leave 
when  the  train  had  moved  out  and  liad  acquired  considerable 
speed.  He  could  not  be  allowed  to  enhance  his  damages  by 
jumping  in  the  dark  into  a  culvert  600  feet  from  the  sta- 
tion. 

The  plaintiff's  counsel  claimed  that  Johnson  left  the  train 
under  a  pressure  of  circumstances,  and  that  the  plaintiff  is 
not  precluded  from  recovering,  even  though  it  should  appear 
that  Johnson's  act  was  purely  voluntary.  It  may  be  con- 
ceded that  a  right  of  recovery  sometimes  accrues  where  tlie 
injury  is  received  by  reason  of  the  voluntary  act  of  the 
injured  party  in  leaving  a  train.  This  may  be  so,  where  the 
time  allowed  to  get  off  is  insufficient.  Filer  v.  New  York  Cent. 
Ji,  Co,,  49  N.  T.,  47.  A  passenger  is  not  necessarily  guilty  of 
contributory  negligence  because  he  voluntarily  incurs  some 
risk  in  getting  off  to  prevent  being  carried  by  a  station  where 
he  desires  to  stop.  But  Johnson  had  ample  time  to  get  off 
before  the  train  started;  and,  furthermore,  whether  he  had 
or  not,  the  instruction  cannot  be  approved.  That  proceeds 
upon  the  theory  that  tliere  was  evidence  that  Johnson's  act 
was  not  purely  voluntary,  but  was  done  in  obedience  to 
the  requirement  of  the  conductor,  and  we  have  to  say  that 
we  do  not  think  that  there  was  any  such  evidence. 

Rbvebsed. 
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MaLLORY  V.  EUSSELL    ET  AL. 

1.  Dower:  partnership  land:  title  in  trustee.  Where  two  per- 
fOD8  entered  into  a  contract,  which  was,  in  effect,  a  contract  of  partner- 
ship for  the  purchase  and  sale  of  real  estate,  and  the  contract  provided 
that  the  real  estate  purchased  and  sold  should  be  conveyed  to  and  by  a 
certain  person  as  trustee,  and  contemplated  a  conversion  of  all  lands 
into  cash  before  a  settlement  of  the  partnership,  and  not  a  division  of 
any  lands  between  the  partners,  held  that  lands  so  purchased  were  to  be  '^ 
regarded  as  personal  property  belong^ing  to  the  firm,  and  that  a  purchaser 
of  such  land  from  the  trustee  held  the  same  free  from  any  claim  of 
dower  made  by  the  wife  of  one  of  the  partners.  (Compare  Hewitt  v. 
Rankin,  41  Iowa,  35.) 

Appeal  from  Des  Moines  Cvrcuit  Court. 
Friday,  March  4. 

This  action  involves  a  controversy  as  to  the  right  of  the 
defendant  Cornelia  Thayer  to  a  dower  interest  in  certain  real 
estate  owned  by  the  plaintiff.  The  cause  was  submitted  to 
the  court  below  upon  an  agreed  statement  of  facts,  and  it 
was  held  that  the  plaintiff  owned  the  land  free  and  clear  of 
any  claim  for  dower.     Defendant  appeals. 

W.  L.  Cooper^  for  appellant. 

J.  W.  Blythe^  for  the  other  defendants. 

Thomas  Hedge^  Jr,^  and  Jas.  I.  Gilbert^  for  appellee. 

EoTHBOCK,  J. — The  defendant  Cornelia  Thayer  is  the 
-widow  of  N.  Thayer,  deceased.  In  the  month  of  September, 
1871,  said  N.  Thayer  and  one  J.  M.  Forbes  entered  into  a 
written  contract,  of  which  the  following  is  a  copy: 

"  By  this  agreement  the  undersigned,  Jno.  M.  Forbes  and 
U" atlianiel  Thayer,  of  Boston,  Massachusetts,  have  formed  an 
association  for  the  purpose  of  buying  and  selling  land  in  the 
state  of  Iowa,  and  principally  on  the  line  of  the  branch  of 
the  Burlington  &  Missouri  River  Kailroad.  This  association 
shall  be  called  the  *  Russell  Trust.'     Each  subscriber  agrees 
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to  pay  over  to  the  agent  of  said  association  the  sum  of  six 
thousand  four  hundred  and  forty-five  and  12-100  dollars,  or 
as  much  thereof  as  may  be  required  by  the  trustee  herein- 
after provided  for,  for  the  purchase  of  land  for  the  associa- 
tion; which  money  shall  be  paid  for  in  such  installments  as 
may  be  called  for  by  the  trustee.  The  legal  title  of  the  land 
purchased  shall  be  placed  in  H.  S.  Russell,  as  trustee,  to  be 
held,  managed  and  sold  by  him  in  trust  for  the  benefit  of 
all  the  parties  subscribers  hereto,  each  of  said  parties  having 
an  interest  in  all  the  properties  and  rights  which  may  be 
acquired  in  proportion  to  the  amount  of  his  payments  to  the 
asrent  of  the  association.  Said  trustee  and  his  successors 
shall  have  the  right  to  bargain,  sell  and  convey  any  and  all 
the  property  of  the  association ;  which  sale  and  business  shall 
be  done  through  and  by  Charles  E.  Perkins,  of  Burlington, 
Iowa,  who  shall  act  as  tlie  authorized  agent  or  attorney  in 
fact  of  said  trustee.  The  death  of  any  of  the  said  parties 
subscribed  shall  not  in  anyway  affect  the  action  of  said 
trustee;  but  he  shall  become  trustee  for  tbe  legal  represen- 
tatives of  such  deceased  party.  The  transactions  and  ])rop- 
erty  of  the  association  shall  be  wound  up  and  closed  within 
ten  years  from  date,  by  auction  sale  or  otherwise,  unless  all 
the  parties  subscribers  hereto  agree  in  writing  to  extend  the 
time.  It  is  understood  that  the  trustee,  as  long  as  the 
details  of  the  business  are  actually  done  by  an  agent,  is  not 
to  charge  for  his  services,  nor  is  he  to  be  responsible  for  any- 
thing but  ordinary  care  in  transacting  the  business  of  the 
trust.  It  is  further  agreed  that  the  said  association  and  said 
trustee  shall  not  contract  or  incur  any  indebtedness  for  or 
against  the  association  aforesaid,  but  all  property  shall  be 
purchased  for  cash  in  hand.  The  trustee  shall  keep  a  book, 
showing  in  detail  the  business  of  the  association,  describing 
the  land  bought  and  sold,  tlie  prices  paid  and  received,  taxes 
and  all  charges  and  expenses  paid  and  incurred,  and  all  other 
matters  connected  with  the  business  of  the  association,  which 
shall  be  open  to  the  inspection  all  the  parties  hereto.     In 
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case  of  the  death,  resignation,  incapacity,  or  refusal  of  said 
trustee  to  act,  the  members  of  the  association  may  appoint 
his  successor,  by  written  agreement  to  that  efiFect.  A  dis- 
tribution of  the  receipts  from  land  sales  or  otherwise  shall, 
from  time  to  time,  be  made  by  the  trustee  to  the  parties 
hereto,  or  to  their  heirs  or  assigns,  in  proportion  to  their 
respective  interests. 

'*  Witness  our  hands  this  first  day  of  September,  1871. 
[Signed]  "^  J.  M.  Foebes. 

n.  S.  Russell  accepted  the  trust  created  by  said  written 
contract.  Business  under  the  contract  was  carried  on  by  the 
purchase  and  sale  of  lands;  and  in  January,  1872,  the  said 
Russell,  trustee,  sold  to  the  plaintiff  the  property  in  contro- 
versy, and  executed  to  the  plaintiff  his  warranty  deed  there- 
for, which  deed  was  duly  acknowledged  and  recorded.  Prior 
to  the  sale  to  plaintiff,  the  trustee  was  in  possession  of  the  land 
nnder  a  warranty  deed  to  him,  and  in  receiving  and  convey- 
ing the  title  he  acted  under  the  trust  created  by  the  written 
contract.  The  plaintiff  purchased  the  property  in  good 
faith,  for  a  valuable  and  full  consideration,  without  any 
notice  of  any  trust  affecting  the  title,  except  such  notice,  if 
any,  as  would  be  implied  by  the  fast  that  in  the  conveyance  to 
plaintiff  the  name  of  the  grantor,  Russell,  was  followed  by  the 
word  "  trustee."  The  business  of  the  association  in  the 
"Russell  Trust"  has  not  been  wound  up;  but  the  trustee  is 
continuing  to  buy  and  sell  land  thereunder,  by  and  with  the 
written  consent  of  all  the  beneficiaries  thereof.  Said  bene- 
ficiaries do  not  desire  the  affairs  of  said  trust  to  be  wound 
up,  but  to  continue,  and  do  not  ask  or  desire  an  accounting 
between  themselves,  or  between  them  and  the  trustee.  The 
associates  in  the  "Russell  Trust"  authorized  and  consented 
to  the  sale  and  conveyance  to  the  plaintiff  by  said  trustee, 
and  said  trustee  has  fully  accounted  to  each  party  interested 
for  his  share  of  the  purchase  money,  and  the  association  has  no 
Vol.  LXXI— 5 
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creditor  except  those  persons  to  whom  Russell,  trustee,  has 
sold  lands,  and  executed  his  warranty  deeds  pursuant  to  the 
articles  of  association. 

The  foregoing  is  the  substance  of  the  agreed  statement  of 
facts.  The  circuit  court  held  that  the  lands  purcliased  by 
the  partnership  or  association  became  personal  property,  so 
far  as  any  rights  therein  might  accrue  to  the  individual 
members  of  the  association.  Appellant  claims  that  the 
wife  of  a  partner  or  associate  became  seized  of  an  inchoate 
interest  in  the  undivided  estate,  and  tliat  she  could  not  be 
divested  of  this  right,  except  by  her  own  deed.  It  is  true 
that,  under  section  214:0  of  the  Code,  a  wife  is  endowable  in 
all  "  legal  or  equitable  estates  in  real  property  possessed  by 
the  husband,  at  any  time  during  the  marriage,  which  have 
not  been  sold  on  execution  or  any  other  judicial  sale,  and 
to  which  the  wife  has  made  no  relinquishment  of  her  right." 
We  think,  however,  tiiat  the  defendant's  husband  was  not 
possessed  of  any  estate  in  the  lands  in  question.  The  enter- 
prise was  a  partnership,  the  object  of  which  was  to  buy  and 
sell  real  estate;  and  the  interest  of  the  individual  members  of 
the  partnership  was  the  proceeds  of  the  sales  of  the  land.  The 
written  contract  expressly  provides  that  the  trustee  shall  be 
invested  with  the  legal  title  of  the  land  purchased,  and  the 
same  shall  be  sold  and  conveyed  by  him,  and  a  distribution 
of  receipts  from  the  land  sales  shall,  from  time  to  time,, 
be  made  to  the  members  of  the  association,  in  proportion  to 
their  respective  interests.  It  was  not  contemplated  that 
there  should  at  any  time  be  any  partition  or  division  of  the 
lands  among  the  members  of  the  partnership;  but  the  con- 
tract plainly  provides  that  the  lands  shall  be  sold  by  the 
trustee,  and  the  proceeds  divided  among  the  several  partners. 
Being  partnership  land,  it  must  be  treated  as  personal  assets, 
not  only  so  far  as  the  rights  of  creditors  of  the  partnership 
are  involved,  but,  so  far  as  necessary,  for  the  purpose  of  car- 
rying out  the  provisions  of  the  partnership  contract.  It  is 
plain  to  be  seen  that,  if  the  claim  of  plain titf  be  well  founded, 
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a  husband  could  not  become  a  member  of  a  partnership  of 
this  character,  without  associating  his  wife  with  him  as  a 
member  of  the  firm.  It  is  not  claimed  that  the  contract  of 
partnership  is  void.  Contracts  of  partnership  for  buy- 
ing and  selling  real  estate  as  a  business  are  as  valid  and 
binding  upon  the  parties  as  any  other  legal  contracts.  The 
parties  to  this  contract  expressly  provided  that  the  title  to 
the  land  should  be  held  by  a  trustee,  and  that  he  should  sell  and 
convey  a  clear  and  absolute  title.  The  contract  itself  rebuts 
the  idea  that  persons  who  paid  their  money  in  aid  of  the 
enterprise  became  seized  of  any  estate  in  the  land.  Their 
relation  to  the  enterprise  was  very  much  like  the  relation  of 
a  stockholders  in  a  corporation  to  the  property  of  the  cor- 
poration. 

"We  are  very  clearly  of  the  opinion  that  the  defendant  is  not 
entitled  to  any  interest  in  the  land.     See  Rewitt  v.  Rankin^ 

41  Iowa,  35. 

Affibmed. 

SuLLivAJC  Savings  Institution  v.  Copeland  et  al. 

1.  Usury:  whomatflvad:  qraktbeof  hobtgagor.    The  firranteeof  

a  mortg^agor  who  assumes  the  payment  of  the  mortgage  cannot  plead         lH     67 j 
usury  as  a  defense  to  the  mortgage.    (See  cases  cited  in  opinion.)  '^^  ^' 

2.  Practice  on  Appeal :  amended  abstract  not  denied.    An  amend- 

ment to  appellant's  abstract  filed  by  appellee,  and  not  denied,  is  deemed 
tobe  tnie. 

3.  Practiee:  flea  filed  after  sxtbhission  without  leave.    An 

answer  which  presents  new  issaes,  and  which  is  filed  after  the  submis- 
sion of  the  cause  without  leave  of  the  court,  is  properly  stricken  from 
the  files. 

Appeal  from  Fremont  Circuit  Court, 

Saturday,  Maboh  5. 

Action  in  chancery  to  foreclose  a  mortgage.     There  was  a 
a  decree  for  plaintiff.     Defendants  appeal. 

A.  i?.  Brewer  and  Geo,  E.  Draper j  for  appellants. 

Stow  (&  Day  and  J.  M.  Hammond^  for  appellee. 
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Beck,  J. — I.  The  action  was  originally  brought  against 
Copeland,  the  mortgagor,  and  Brewer,  to  whom  he  had  sold 

1.  usury:  *^^  conveyed  the  land.  The  defendants  united 
p!ead?j^ntee  '^  *^  answer,  setting  up  as  a  defense  usury  in 
of  mortgagor,  ^j^^     ^^  ^^^  mortorigs.     When  the  cause  was 

called  for  hearing,  it  was  dismissed  as  to  defendant  Copeland, 
the  morto^aoror.  Thereafter  the  answer  in  the  case  was  in 
fact  the  answer  of  Brewer  alone,  as  there  was  no  other  defend- 
ant in  the  case;  and  the  defense  of  usury  was  therefore 
pleaded  by  him  alone,  the  mortgagor  being  out  of  the  case. 
It  is  the  settled  rule  recognized  by  this  court  that  the  debtor 
can  alone  plead  the  defense  of  usury  to  an  action  on  a  con- 
tract. The  grantee  of  a  mortgagor,  who  assumes  the  pay- 
ment of  the  mortgage,  cannot  set  up  the  defense  of  usury. 
See  Miller  v.  Clarke,  37  Iowa,  325;  National  Life  Iju.  Co. 
V.  Olmstedy  52  Iowa,  35 i;  Barliiijton  Mat,  Loan  Ass*n  v, 
Ileider,  65  Iowa,  424,  and  cases  cited  therein.  Brewer, 
therefore,  could  not  avail  himself  of  the  defense  of  usury. 

II.  Counsel  complain  of  the  refusal  of  the  court  below 
to  sustain  a  motion  made  by  defendants  for  a  decree  on  the 

2.  PRACTicB  pleadings.  But  the  amended  abstract,  which  is 
amended  ab-  not  denied,   sh^ws   that   no   such    motion   was 

St  race  not  de-  . 

nied.  made. 

III.  Complaint  is  also  made  of  the  ruling  of  the  court  in 
striking  out  an  answer  filed  by  Brewer,  setting  up  that  he 
8.  pbacticb:  and  Copeland  had  agreed  at  the  time  of  the  con- 
fir  submit"  veyance  of  the  land  that  Brewer  should  have  the 
leave.  right  and  authority  to  set  up  the  defense   of 

usury  to  proceedings  to  enforce  the  mortgage.  We  need  not 
determine  whether  this  agreement  would  confer  upon  Brewer 
the  right  to  plead  the  usury  in  this  action,  for  the  reason 
that  the  record,  as  disclosed  by  the  amended  abstract,  shows 
that  the  answer,  which  presents  new  issues,  was  tiled  after  the 
cause  was  fully  submitted,  and  without  leave  of  the  court. 
This  answer  was  rightly  stricken  from  the  files. 

These  views  dispose  of  all  questions  in  the  case.  The 
decree  of  the  circuit  court  is  Affirmed. 
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Bussell  v.  The  Cedar  Baplds  Ins.  Co. 


71 

RgssBLL  V.  The  Obda.b  Rapids  Ins.  Co.  [JL. 


1.  Fire  Insarauoe :  changb  op  iNoaMBBA.NCB  ox  property:  bpfbct: 
QUSSTiox  OP  FACT.  Wher8  a  fire  insurance  policy  proyided  that  it 
sboald  h'i  void  "if  the  assured  hareaffcer  mortgaga  or  incumber  the  jT 
property/'  and  the  land  on  which  the  property  was  situated  was  mort- 
gaged when  the  policy  was  issued*  and  the  assured,  by  the  sale  of  a 
portion  of  the  land  and  the  purchase  of  other  land  ac|jacent,  paid  off 
the  original  mortgage  and  made  a  new  one,  held  that,  whether  this 
avoided  the  policy  or  not  depended  upon  whether  the  hazard  was 
increased;  that  is,  whether  the  incumbrance  on  the  insured  property 
was  proportionately  increased  by  the  change ;  and  that  that  was  a  ques- 
tion for  the  jury. 

Appeal  from  HiLmholdt  Circuit  Court, 

Saturday,  March  5. 

Action  upon  a  policy  of  insurance.  The  cause  was  tried 
to  a  jury,  and,  upon  the  close  of  plaintiff's  evidence,  the  cir- 
cuit court  directed  a  verdict  for  defendant.  Plaintiff 
appeals. 

A.  E,  Clarksy  for  appellant. 

Deacon  cfe  Smithy  for  appellee. 

Beck,  J. — I.  The  policy  insures  plaintiff  against  loss  by 
fire  in  the  sum  of  $700  on  a  barn,  and  $300  "on  hay  in  barn 
or  in  stack  on  cultivated  premises."  The  property  insured  is 
described  as  being  situated  upon  280  acres  of  land  owned  by 
plaintiff  in  a  section  specified  in  the  policy.  A  condition 
of  the  policy  is  to  the  effect  that  it  shall  be  void  "if  the 
assured  hereafter  mortgage  or  incumber  the  property"  with- 
out consent  of  defendant.  The  evidence  introduced  by  plaint- 
iff shows  that,  when  the  policy  was  issued,  there  were  mort- 
gages amounting  to  $1,600  upon  the  280  acres  of  land 
described  in  the  policy,  being  the  land  upon  which  the  prop- 
erty insured  was  situated;  and  that  afterwards  the  plaintiff 
sold  200  acres  of  the  land,  and  bought  another  tract  of  forty 
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acres  adjacent  to  the  land  she  did  not  Bell.  She  also  bought 
other  land  near  by,  but  the  precise  quantity  does  not  clearly 
appear.  She  paid  the  original  mortgage,  and,  in  order  to 
raise  $1,000  of  the  sum  required,  she  executed  a  mortgage 
upon  the  eighty  acres  remaining  unsold.  Her  farm,  it  thus 
appears,  after  this  transaction,  had  incumbrances  upon  it  less 
in  amount  by  $600  than  when  the  policy  was  issued.  The 
case,  then,  is  one  of  change  of  incumbrances,  reducing  the 
amount  thereof,  as  well  as  the  quantity  of  land  incumbered. 
The  land  was  incumbered  when  the  policy  was  issued,  and 
remained  incumbered  after  the  new  mortgage  was  taken. 
The  renewal  or  change  of  the  incumbrance  was  not  neces- 
sarily a  breach  of  the  condition  of  the  policy.  If  the  incum- 
brance remaining  upon  the  land  unsold  should  be  less  in  pro- 
portion to  the  quantity  than  was  upon  the  laud  when  the 
policy  was  issued,  there  was  surely  no  breach  of  the  condi- 
tion against  incumbrances.  Or  if  for  any  reason  the  hazard 
should  not  be  increased  by  the  change,  so  that  no  higher  rate 
of  premium  would  be  demanded,  there  would  arise  no  viola- 
tion of  the  condition.  The  question,  then,  in  order  to  deter- 
mine whether  there  has  been  a  breach  of  the  condition,  is 
this:  Was  the  risk  increased,  or  was  defendant's  security 
decreased  by  the  change  of  the  incumbrances?  This  is  a 
question  of  fact,  and  should  have  been  left  to  the  jury.  The 
evidence  by  no  means  establishes  beyond  dispute  that  there 
was  an  increase  of  hazard,  and  a  demand  for  a  higher  rate  of 
premium.  Indeed,  the  evidence  as  to  the  tracts  of  land  cov- 
ered by  the  mortgages  in  question  is  inadequate  and  uncer- 
tain. We  cannot  say  that,  without  dispute  or  conflict,  it 
appears  that  the  hazard  was  increased.  That  question  should 
have  been  submitted  to  the  jury  under  proper  instructions. 
II.  It  appeared  from  the  evidence  introduced  by  plaintiff 
that  she  executed  a  chattel  mortgage  upon  the  hay  insured 
after  the  policy  was  executed.  There  was  evidence  tending 
to  show  that  the  mortgage  was  executed  by  the  plaintiff's 
husband  in  his  name,  and  that  it  was  without  consideration, 
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and  did  not  in  fact  cover  the  hay  insured.  These  matters, 
of  course;  should  have  been  submitted  to  the  jury,  to  be 
determined  by  their  verdict.  In  our  opinion,  the  circuit 
court  erred  in  directing  a  verdict  for  defendant.  The  judg- 
ment is  reversed,  and  the  cause  is  remanded  for  a  new  trial. 

Reversed. 


EIlBK  V.  LiTTEEST. 
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1.  Practice  on  Appeal:  instruction  not  excepted  to.    An  instruc- 
tion not  excepted  to  will  not  be  reviewed. 

71      71 

2. :  SUBMISSION  to  JURY  NOT  EXCRPTBD  TO.    Appellant  caonot  be  .!?5_^ 

heard  to  complain  that  the  court  submitted  the  ca^e  to  the  jury  without  ^  ^\ 

any  evidence  to  sustain  the  petition,  where  it  does  not  appear  that  he  "^][      Jj; 

excepted  to  such  submission  at  the  time,  or  asked  the  court  to  direct  a  ^^      78j 
verdict  in  his  favor. 

3.  Practice:  motion  in  arrest  of  judgment:  office  op.    Amotion 

in  arresil  of  judgmant  is  provided  where  the  facts  stated  in  the  petition 
do  not  entitle  the  plaintiff  to  any  relief;  (Code,  g  2650;)  but  such  a 
motion  is  properly  overruled  when  based  on  the  ground  of  want  of  evi- 
dence to  sustain  the  verdict  A  motion  for  a  new  trial  is  the  proper 
remedy  in  that  case* 

4.  Assignment  of  Error:  not  sufficiently  specific.    An  assign- 

ment of  error  that  the  court  erred  in  overruling  a  motion  for  a  new  trial, 
where  the  motion  was  based  upon  eight  grounds,  is  not  sufficiently 
specific  to  be  considered. 

5.  :  judgment  on  verdict.    An  assignment  of  error  that  the  court 

erred  in  rendering  judgment  against  defendant  upon  the  verdict,  in  the 
absence  of  necessary  evidence,  raises  no  question  for  consideration, 
where  the  verdict  is  not  assailed;  for  judgment  follows,  of  course,  if 
the  verdict  stands. 

Appeal  from  OasB  District  Court. 

Satukday,   March   5. 

Tui3  action  was  brought  under  section  1539  of  the  Code 
to  recover,  in  behalf  of  the  school  fund,  a  statutory  penalty 
for  selling  intoxicating  liquors  to  minors.     A  verdict  and 
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judgment  were  rendered  for  the  plaintiff  for  $200.  The 
defendant  appeals. 

Z.  Z.  DeLanOj  for  appellant. 

John  Hudspeth  and  Temple  i&  Phelps^  for  appellee. 

Adams,  Cii.  J. — The  plaintiff  averred  that  he  was  a  citi- 
zen and  resident  of  Cass  county.  The  defendant  pleaded  a 
general  denial,  except  as  to  the  ownership  of  a  certain  lot. 
!No  evidence  of  citizenship  was  offered. 

I.  The  defendant  assigns  as  error  that  the  court  erred  in 
instructing  the  jury  that  the  plaintiff  was  entitled  to  recover 
1.  pRACTicK      iii    the  absence  of  testimony  showing  that  the 

msu-uctron     •  plaintiff   was   a   citizen    of  Cass   county,  Iowa. 

not  excepted     -n    .     -,       ,  .  ,  ,  ,  , 

10.  J3ut  the  instruction  does  not  appear  to  have  been 

excepted  to.  We  cannot  review  an  instruction  not  excepted 
to. 

II.  The  defendant  assigned  as  error  that  the  court  erred 
in  submitting  the  cause  to  the  jury  upon  the  testimony 
2 gyjj,    adduced  upon   the   trial,  because  there  was  no 

jur^not^ex-  evidence  sustaining  the  allegation  of  the  plaint- 
ceptedto.        .jj.,^  pei^ij-jQ^  i]^^f^  i\^q  plaintiff  was  a  citizen  of 

Cass  county,  Iowa,  But  the  defendant  did  not  at  the  time 
except  to  the  action  of  the  court  in  this  respect.  If  the 
plaintiff  had  really  failed  to  show  himself  entitled  to  recover, 
the  defendant  should,  we  think,  have  moved  the  court  to 
direct  a  verdict  in  his  favor,  or  should  have  asked  an  instruc- 
tion to  that  effect;  and  if  the  court  overruled  him  he  should 
have  excepted. 

III.  The  defendant  assigned  as  error  that  the  court  erred 
in  refusing  to  sustain  his  motion  in  arrest  of  judgment, 
3.  pkactice:    based  upon  a  lack  of  proof  of  citizenship.     If 

arrest  of         there  was  a  lack  of  evidence  to  sustain  the  ver- 

offlceof.  '       diet,  the  defendant's  remedy  was  to  move  for  a 

new  trial.     He  in   fact  made  such   motion,  and  tlio  court 

ruled  upon  the  question  of  the  sufficiency  of  the  evidence  in 
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ruling  upon  the  motion  for  a  new  trial.  A  motion  in  arrest 
of  judgment  is  provided  where  the  facts  stated  in  the  peti- 
tion do  not  entitle  the  plaintiff  to  any  relief.  Code,  §  2650. 
We  see  no  error  in  overruling  the  tnotion  in  arrest. 

IV.  The  defendant  assigned  as  error  that  the  court  erred 
in  overruling  the  defendant's  motion  for  a  new  trial.  But 
4.  AssiGif-        the  motion  for  a  new  trial  was  based  upon  eight 

erin<)nm)t  grounds.  The  assignment  is  not  suflBiciently 
speciflc  specific.     It  is   manifest   that,  under   such   an 

assignment,  as  many  different  errors  might  be  argued  as 
there  were  stated  grounds  for  a  new  trial.  Such  an  assign- 
ment has  been  repeatedly  held  to  be  defective. 

V.  The  defendant  assigned  as  error  that  the  court  erred 
in  entering  a  judgment  against  the  defendant  upon  the  ver- 
6- :  diet  in  the  absence  of  proof  of  the  plaintiff's 

verdict.  citizenship.    But  the  entry  of  judgment  followed, 

of  course,  if  the  verdict  was  to  stand.  The  error,  if  any, 
was  in  not  granting  a  new  trial  on  the  ground  of  a  lack  of 
evidence;  but,  as  wehave  seen,  such  error  was  not  specifi- 
cally assigned.  Some  of  the  members  of  the  court  do 
not  think  that  the  allegation  of  the  plaintiff's  citizenship 
was  properly  put  in  issue  by  a  mere  general  denial.  Possi- 
bly we  should  have  reached  an  affirmance  upon  that  ground, 
if  we  had  thought  it  necessary  to  examine  the  question;  but 
we  did  not  so  think. 
The  judgment  must  be 

Affirmed. 
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Kino  v.  Williams. 

1.  Contract:  fraud:  pscuLnkH  knowledge  of  onb  faiitt:  eti- 
DBNCE.  Plaintiff  assigned  to  defendant  a  contract  for  the  purchase  of 
land,  which  he  knew  had  been  forfeited.  Defendant,  failing  to  fret  the 
land,  had  a  settlement  with  plaintiff,  wherein  plaintiff  gave  defendant 
his  promissory  note.  Plaintiff  now  seeks  to  recover  cf  defendant  on 
the  ground  that  defendant  deceived  him  by  false  statements  as  to  what 
it  would  be  necessary  to  pay  to  secure  the  land  and  avoid  the  forfeiture; 
and  that  defendant  was  possessed  of  knowledge  in  the  matter  not  pos- 
sessed by  him.  Held  that  plaintiff's  knowledge  of  the  forfeiture  was 
a  complete  answer  to  all  his  allegations  of  fraud,  and  that  he  could  not 
recover. 

Appeal  f^rom  Page  District  Court. 

Saturday,  March  5. 

The  plain  tiflF  seeks  by  this  action  to  recover  of  the  defend- 
ant  a  certain  sura  of  money,  of  which  he  claims  he  was 
defrauded  in  a  settlement  made  between  the  parties,  growing 
out  of  the  assignment  of  certain  land  contracts  by  the  plaint- 
iff to  the  defendant.  The  defendant  set  up  a  counter-claim, 
which  consisted  of  a  promissory  note  executed  by  plaintiff 
to  defendant.  At  the  conclusion  of  the  introduction  of  the 
evidence,  the  court,  on  its  own  motion,  instructed  the  jury 
that  the  plaintiff  had  failed  to  make  a  case  against  the 
defendant,  and  the  jury  were  directed  to  return  a  verdict  for 
the  defendant  for  the  amount  of  the  note  set  up  in  the  coun- 
ter-claim. A  verdict  was  returned  in  accord  with  the  instruc- 
tion, and  a  judgment  was  rendered  thereon.  Plaintiff 
appeals. 

IT.  A.  Pence  and  James  McCahey  for  appellant. 

Stockton  cfe  Keenan^  for  appellee. 

EoTHROCK,  J. — It  is  claimed  by  the  appellant  in  his  peti- 
tion that  the  settlement  in  question  was  procured  by  duress 
and  fraud  upon  the  part  of  the  defendant.  We  determined 
in  a  former   appeal   that  there  was  no  duress  in  the  trans- 
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action.  (See  65  Iowa.)  la  the  present  appeal  plaintiflF  appears 
to  have  abandoned  his  claim  to  recover  on  the  ground  of 
daress;  but  he  still  insists  that  he  has  a  right  of  action 
against  the  defendant  for  fraud.  The  facts  which  made  a  set- 
tlement necessary  between  the  parties  are  as  follows:  The 
plaintiff  held  two  contracts  for  the  purchase  of  land  from  the 
Burlington  &  Missouri  River  Railroad  Company  in  Nebraska. 
They  were  long-time  contracts,  and  they  required  annual 
payments  of  interest,  and  small  amounts  of  principal.  They 
were  liable  to  forfeiture  for  non-payment  of  principal  and 
interest  according  to  their  terms.  It  is  not  disputed  by 
the  parties  hereto  that  the  railroad  company  had  the  right 
to  declare  an  absolute  forfeiture  of  the  contracts  for  any 
failure  of  the  purchaser  to  make  payments  as  they  became 
due.  The  plaintiff  had  paid  up  nearly  all  that  was  owing 
on  one  of  the  contracts,  but,  upon  the  other,  he  had 
paid  but  a  small  amount,  and  he  wIeis  in  default  thereon* 
He  had  purchased  a  farm  from  the  defendant,  and  was 
indebted  to  him  therefor.  A  contract  was  made  between 
the  parties,  by  which  the  plaintiff  assigned  the  land  con- 
tracts to  the  defendant  for  about  $825.  This  amount  extin- 
guished the  debt  on  the  farm  which  plaintiff  bought  of 
defendant,  and  leffc  a  balance  due  the  plaintiff  of  about  $178, 
for  which  the  defendant  gave  plaintiff  his  promissory  note. 
This  was  on  the  seventh  day  of  July,  1882.  The  defendant 
was  to  make  all  the  payments  yet  to  be  made  on  the  land, 
including  all  overdue  payments.  The  plaintiff  claims  that 
the  defendant  agreed  to  make  payment  in  three  days  after 
the  assignment  of  the  contract  was  made.  The  proof  shows 
that  an  attempt  to  pay  would  have  been  unavailing,  because 
the  contract  upon  which  this  payment  was  due  had  been 
forfeited  long  before  the  assignment.  The  settlement  ot 
which  complaint  is  made  was  concluded  in  September  fol 
lowing  the  assignment  of  the  contracts. 

The  plaintiff  claims  that  the  defendant  deceived  him  by 
false  statements  as  to  what  it  would  be  necessary  to  pay  to 
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the  railroad  company  to  secure  the  land,  and  avoid  the  for- 
feiture; that  he  was  possessed  of  knowledge  in  the  matter  not 
possessed  by  the  plaintiff.  It  appears  to  us  that  the  fact  that 
plaintiff  knew  that  the  contract  had  been  forfeited  wlien  be 
made  the  settlement  is  a  complete  answer  to  all  his  allega- 
tions  of  fraud.  He  not  only  knew  the  contract  had  been 
forfeited  at  that  time,  but  it  was  in  fact  forfeited  long  before 
he  assigned  it  to  the  defendant,  and  he  had  good  reason  to 
believe  that  it  was  forfeited  when  he  made  the  assignment. 
He  had  been  advised  in  March,  1882,  that,  unless  payment 
was  made  by  April  10,  1882,  the  contract  would  be  forfeited, 
and  the  land  restored  to  market,  and  the  forfeiture  was  actu- 
ally made  on  the  twenty -fifth  day  of  April,  1882.  These 
facts,  and  the  terms  upon  which  the  land  could  again  be  pur- 
chased from  the  company,  were  as  accessible  to  the  plaintiff 
as  they  were  to  the  defendant. 

Without  further  elaboration,  we  may  say  that  it  is  very 
clear  that  the  evidence  failed  to  show  that  the  plaintiff  was  a 
victim  of  fraud,  and  we  think  the  court  did  not  err  in  direct- 
ing a  verdict  for  the  defendant. 

Affirmed. 


Abmstbong  v.  The  Town  of  Aokley. 

Personal  Injury:  EXAMrNATioN  by  physician:  testimony  of 
PHYSICIAN  AND  PATIENT:  HEARSAY.  In  an  action  to  recover  for  a  per- 
sonal injury,  a  physician  called  upon  to  examine  the  plaintiff  may  state 
as  a  witness  the  complaint  made  by  plaintiff  at  the  time,  (Gray  v.  Mc- 
Laughlin^ 26  Iowa.  279,)  and  may  also  giye  an  opinion,  based  on  such 
examination,  as  to  the  extent  and  probable  consequences  of  the  injurj-, 
and  what  caused  it;  but  the  testimony  of  the  plaintiff  as  to  what  the 
physician  said  at  the  examination  is  mere  hearsay,  and  should  be  ex- 
cluded. 

:  evidence:    contemporary  statements  of  one  present: 

HEARSAY.  The  statements  made  by  one  present  at  the  time  to  a  per- 
son injured  on  a  defective  sidewalk,  when  offered  to  be  shown  by  the 
person  injured,  in  an  action  afrainst  the  town^  are  mere  hearsay,  and 
vie  inadmissible,  unless,  possibly,  in  rebuttal,  to  contradict  the  testi- 
mony of  such  person  as  a  witness  for  the  defendant. 
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3.   ;      :     TESTIMONY   OP    PATIENT     AS     TO    SUBSEQUENT    ILL 

HEALTH.  In  an  action  to  recover  for  a  x>ersonal  injuiy,  the  plaintiff 
may  testify  as  to  the  condition  of  his  health,  and  in  relation  to  the  pain 
suffered  after  receiving  the  injury;  it  beings  for  the  jury  to  say  whether 
the  impaired  health  and  pain  were  caused  by  the  alleged  ix^jury. 

4.  Evidence:    conditional    matbrialitt:   admissibility.  .  Where 

the  materidity  of  certain  evidence  depends  upon  the  establishment  of 
a  certain  ttieory  of  the  case,  it  should  be  admitted  when  the  evidence 
is  in  conflict  as  to  such  theory. 

5.  Cities  and  Towns:  injury  on  sidewalk:  notice  op  defect: 

EVIDENCE.  If  a  walk  is  continuously  unsafe  for  sixty  feet,  and  an  in- 
jury occurs  to  a  pedestrian  at  one  end  of  such  distance,  evidence  of  the 
condition  of  the  walk  for  the  whole  distance  may  be  introduced,  in  an 
action  against  the  town  by  the  person  injured,  for  the  purpose  of  show- 
ing that  the  defendant  should  have  known  of  its  condition.  {Buggies 
V,  Town  of  Nevada^  68  Iowa,  185,  distinguished ) 

6. : :  action  to  recover:  depects  must  be  proved  as 

AiiLBOBD.  In  an  action  to  recover  for  an  injury  occasioned  by  a  defect- 
ive sidewalk,  it  is  not  sufficient  to  prove  that  the  walk  was  unsafe  at 
the  place  of  the  accident,  but  plaintiff  must  prove  the  specific  defects 
alleged  in  the  petition. 

Appeal  from  Hardin  District  Court. 

Saturday,  March  5. 

The  plaintiff  claims  that  when  walking  along  a  sidewalk 
in  the  town  of  Ackley,  owing  to  the  defective  and  unsafe 
condition  of  the  walk,  she  fell  and  was  greatly  injured. 
Trial  by  jury,  judgment  for  the  plaintiff,  and  defendant  ap- 
peals. 

J.  H.  Scales^  for  appellant. 

Ilvff  <&  Pillshury^  for  appellee. 

Seevers,  J. — I.  The  plaintiff  was  a  witness  in  her  own 
behalf,  and  testified  that,  several  days  after  she  fell  on  the 
1.  PERsoKAi.     sidewalk  and  was  iniared,  Dr.  Kelso  was  called 

Injiiry:  exam-  . 

iiiaHpnby        to  make  an  examination  as  to  her  condition,  and 

ph3rslcian :  ' 

^^KT and  prescribe  for  her,  and  she  was  asked:  "What,  if 
patieutihear-  ^^^^  statement  did  you  make  to  Dr.  Kelso  on  his 
first  visit,  as  to  where  and  how  you  received  the  injury  ? 
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And  where  you  were  suffering,  if  any  ? "  And  the  plaintiff 
was  further  asked:  "Did  Dr.  Kelso,  on  his  first  visit  after 
the  statement  made  \>y  you,  make  an  examination  of  your 
person  to  determine  the  cause  of  your  complaint  or  afflic- 
tion?^ If  so,  what  did  he  say  to  you  at  the  time  was  the 
cause  of  your  ailment  or  affliction  from  such  examination  ?" 
There  were  otlier  questions  of  like  import.  This,  and  tlie 
previous  question,  were  objected  to;  but  the  objections  were 
overruled,  and  to  the  latter  question  the  witness  answered, 
"  Yes,  he  examined  me,  and  he  said  my  liver  was  terribly 
bruised,  and  I  was  bruised  inwardly;  and  he  said  he  could 
not  tell  just  where  it  would  locate  itself.  I  mean  that  he 
could  not  tell  where  it  would  be  the  worst,  or  where  it  was 
going  to  settle;  I  was  bruised  so  bad."  It  was  not  material 
what  Dr.  Kelso  said,  but  what  the  fact  was.  Dr.  .Kelso  was 
not  under  oath,  and  the  evidence  of  the  plaintiff  above 
stated  was  simply  hearsay,  and,  in  our  opinion,  inadmissible. 
Dr.  Kelso  was  examined  as  a  witness;  and  he  described  the 
condition  in  which  he  found  the  plaintiff ;  but,  so  far  from 
using  the  language  above  stated,  his  description  of  her  con- 
dition and  symptoms  was  materially  different,  and  therefore 
it  cannot  be  said  that  the  admission  of  the  foregoing  evi- 
dence was  not  prejudicial.  That  it  is  proper  and  competent 
for  a  physician,  when  called  upon  to  make  an  examination 
of  a  person  injured  as  the  plaintiff  claimed  to  be,  to  inquire 
and  state  the  complaint  made  by  such  person,  we  think,  is 
true.  Such  evidence,  coming  from  that  source,  we  think  is 
clearly  admissible.  It  was  so  held  in  Gray  v.  McLaughlin^ 
26  Iowa,  279.  Also,  we  think,  a  physician  may  give  an 
opinion,  after  making  such  examination,  as  to  the  extent  and 
consequences  likely  to  follow  the  injury,  and  also  what 
caused  it.  This  is  said  in  relation  to  certain  objections 
made  to  the  admission  of  other  evidence.  There  are  a  great 
many  such  oBjections  relied  on  by  counsel,  which  we  do  not 
deem  it  essential  to  notice. 

II.     The  plaintiff  being  unable  to  attend  court,  her  depo- 
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Bition  was  taken,  and  she  was  asked:  ^^Have  you  a  knowledge 

^  of  seeing  and  talking  with  Mrs.  John  Scanlon 

temtK)rary "  immediately  after  yon  arose  from  your  fall,  Au- 
^e^TeTenu  g^^t  1,1881?  If  80,  what  was  said  between 
hearsay.  ^^^  ^^  ^^^  time?" — and  other  questions  gf  sim- 

ilar import  were  also  asked.  Tliese  questions  were  objected 
to,  but  the  objections  were  overruled.  It  is  immaterial  what 
Mrs.  Scanlon  said,  and  clearly  it  was  hearsay  and  inadmissi- 
ble. Bat  counsel  for  the  appellee  justify  the  admission  on 
the  ground  that  it  was  known  that  Mrs.  Scanlon  would  be  a 
witness  for  the  defendant,  and,  as  the  plaintiff  could  not 
attend  court,  her  statement  of  what  was  said  at  that  time 
could  only  be  obtained  by  her  deposition  taken  in  advance 
of  the  trial.  If  the  object  was  to  contradict  Mrs.  Scanlon, 
the  evidence  should  not  have  been  introduced  until  she  had 
testified;  but  it  in  fact  was  introduced,  not  in  rebuttal,  but 
in  chief,  and  at  least  was  clearly  inadmissible  at  that  time. 

III.  The  plaintiff  was  asked  and  testified,  against  the 
objection  of  the  defendant,  what  several  physicians  said  was 
5. J .  the  matter  with  her  at  the  time  they  severally 

^&Ytas  made  examinations  as  to  her  condition  and  afllic- 
m-heau^."^^  tions.  This  was  hearsay  evidence,  and  should 
have  been  excluded.  The  doctors  were  not  then  under  oath. 
Counsel  for  the  defendant,  as  we  understand,  insist  that  the 
plaintiff  should  not  have  been  permitted  to  testify  as  to  the 
condition  of  her  health,  and  in  relation  to  the  pain  suffered 
since  she  received  the  injury;  but  in  this  proposition  we  do 
not  concur.  It  was  for  the  jury  to  say  whether  the  pain 
suffered  and  the  impaired  health  of  the  plaintiff  was  caused 
by  her  fall  on  the  sidewalk. 

IV.  The  material  questions  in  the  case  we  understand  to 
be  whether  the  walk  was  defective  and  unsafe,  in  the  man- 
ner stated  in  the  petition,  and  at  the  place  wliere 

mSteriS^tyt  *^®  accident  occurred;  and  also  whether  the  de- 
admissibuity.  fendaut  had  knowledge,  or  should  have  known, 
of  such  unsafe  condition.     There  is  a  conflict  in  the  evidence 
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as  to  where  the  accident  occurred,  or  what  caused  it.  The 
plaintiflf  claims,  and  there  is  evidence  tending  to  show,  that 
the  accident  was  caused  by  a  loose  board  upon  one  end  of 
which  the  plaintiff's  husband  stepped,  thereby  causing  the 
other  end  to  suddenly  tip  up,  against  which  the  plaintiff 
tripped  and  fell  to  the  ground.  The  plaintiff  claims  that 
this  occurred  on  the  walk  in  front  of  the  lot  owned  by 
O'Brecht,  or  near  where  it  joined  the  Scanlon  lot.  The  de- 
fendant claims  that  the  accident  was  about  sixty  feet  west  of 
such  place,  and  where  it  is  not  shown  the  walk  was  seriously 
out  of  repair,  or  in  any  respect  known  to  be  defective.  Be- 
cause of  such  conflict,  the  plaintiff  had  the  right  to  have  the 
ease  submitted  to  the  jury  on  the  theory  her  evidence  tended 
to  sustain.  Therefore  she  had  the  right  to  introduce  evi- 
dence tending  to  show  that  the  walk  was  unsafe  and  defective 
at  the  place  where  she  claims  the  accident  occurred,  and  that 
it  had  been  in  such  condition  for  such  a  length  of  time  prior 
thereto  that  the  defendant  should  be  presumed  to  have 
known  it. 

There  was  evidence  tending  to  show  that  the  walk  in  front 
of  a  portion  of  the  O'Brecht  lot  was  unsafe  and  defective, 
6.  CITIES  and  ^^^  ^^^  been  so  for  some  time;  but  it  is  not 
mi^'idewalk^  certain  that  such  was  the  condition  of  the  walk 
fectfev^deuce.  at  the  westcm  side  of  said  property,  where  the 
defendant  claims  the  accident  occurred.  There  is  some  evi- 
dence, to  which  appellant  seriously  objects,  tending  to  show 
that  the  walk  along  the  whole  of  the  O'Brecht  lot  was  un- 
safe. Such  evidence,  we  think,  was  admissible,  and  does  not 
conflict  with  the  rule  established  in  the  Jiuggles  Case,  63 
Iowa,  185.  In  this  case,  however,  as  well  as  that,  the  acci- 
dent was  caused  by  a  loose  board;  but  in  the  cited  case  it 
reasonably  appears  that  the  walk  ^yas  not  continuously  un- 
safe, but  that  there  was  a  single  loose  board;  and  the  evidence 
held  inadmissible  in  that  case  had  reference  to  the  walk  from 
twenty-five  to  fifty  feet  distant  therefrom.  If,  however,  a 
walk  is  continuously  unsafe  for  say  sixty  feet,  and  an  accident 
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occurs  at  the  western  end  of  such  distance,  it  seeras  to  us 
that  evidence  of  the  condition  of  the  walk  for  the  whole  dis- 
tance may  be  introduced  for  the  purpose  of  showing  that  the 
defendant  should  have  known  of  its  condition.  The  defend- 
ant claimed  that  the  walk  was  not  unsafe  at  the  place  where 
the  accident  occurred,  or,  at  least,  that  it  had  not  been 
known  generally  to  be  in  that  condition.  It  was  a  question 
for  the  jury  to  say  which  theory  was  true.  Unless  it  was 
in  that  condition,  and  the  accident  was  caused  not  only  by 
its  being  unsafe,  but  also  because  of  the  unsafe  condition 

^ . stated  in  the  petition,  then  the  plaintiff  was  not 

eSve??dSf^ts  ^^^^^^'^^  ^^  recover.  The  ground  upon  which  a 
proved^sai-  recovery  is  asked  in  the  petition  is  that  the 
leRed.  wMi  was  out  of  repair;   the  stringers  were  de- 

cayed; the  boards  thereon  were  loose,  liable  to  become  mis- 
placed, and  were  liable  to  tip  up  by  persons  walking  thereon. 
There  was  some  evidence  tending  to  sustain  such  allegations. 
The  court,  instead  of  instructing  the  jury  that  these  specific 
grounds  of  negfigence  must  be  sustained  by  the  evidence, 
instructed  the  jury  that,  if  the  walk  was  defective  and  un- 
safe, and  the  defendant  should  have  so  known,  the  plaintiff 
was  entitled  to  recover.  While  we  are  not  prepared  to  say 
that  the  defendant  was  prejudiced  by  the  general  statement 
in  the  instructions  as  to  the  unsafe  condition  of  the  walk 
under  the  evidence,  still  it  is  possible  that  it  may  have  been. 
At  least,  on  another  trial,  we  think  the  jury  should  be  in- 
structed that,  in  order  to  entitle  the  plaintiff  to  recover,  the 
specific  grounds  of  negligence  stated  in  the  petition  must  be 
found  to  have  been  established  by  the  evidence. 

We  have  deemed  it  proper  to  say  this  much  without  refer- 
ring to  each  error  briefly  discussed  by  counsel.  To  do  so 
would  require  much  time  and  space,  and,  as  many  of  such 
errors  are  not  deemed  prejudicial  or  not  well  taken,  we  have 
said  all  we  deem  material  or  proper  to  say  in  view  of  a 
retrial. 

Reversed. 
Vol.  LXXI— 6 
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ElKENBEERT  &  Co.    V.  EdWABDS. 

1.  Change  of  Venue:  discrbtiok  of  judqb:  crap.  94,  la.w8  of  1884: 

APPLICATION  TO  PENDING  ACTIONS.  Chapther  94,  Laws  of  1884,  per- 
mitting affidavits  to  be  filed  in  resistance  of  a  motion  for  a  change  of 
venne  bn  account  of  the  prejudice  of  the  judge,  and  vesting  the  court 
with  a  discretion  in  the  matter,  applies  to  actions  which  were  pending 
when  the  statute  was  enacted,  as  well  as  to  those  since  begun.  Section 
45,  subd.  1,  does  not  prevent  such  application. 

2.  Former  Adjudication :  sbpakatb  trials  for  sbtbral  defend- 

ants. Where  several  alleged  makers  of  a  promissory  note  were'  made 
defendants  in  an  action  on  the  note,  and  one  of  them  procured  a  sepa- 
rate trial  for  himself,  held  that  nothing  in  the  record  of  the  trial  as  to 
the  others  could  be  relied  on  as  res  adjudieata  on  the  separate  trial  of 
such  defendant. 

8.  Attorney's  Fees:  chap.  18p,  laws  of  1880:  affidavit  in  case  of 
existing  contracts.  Chapter  185,  Laws  of  1830,  regulating  and 
limiting  the  amount  of  attorney *s  fees  that  may  be  taxed  on  written 
contracts  stipulating  for  attorney's  fees,  applies  wholly  to  contracts 
made  after  the  passage  of  the  act,  and  it  is  not  necessary  to  file  the  affi- 
davit required  by  §  3  of  the  act,  in  order  to  recover  attorney's  fees  on  a 
contract  antedating  the  act  itself. 

4.  Pleading:  confession  and  avoidance:  pleading  estoppel  is 
NOT.  Where  in  an  action  on  a  promissory  note  defendant  pleaded  that 
his  signature  to  the  note  was  a  forgery,  and  plaintiffs  replied,  averring 
that  defendant's  signature  was  genuine,  and  chat  ho  was  by  his  acts 
and  conduct  estopped  from  denying  it,  held  that  this  reply  was  not  in 
the  nature  of  a  confession  and  avoidance  of  the  answer,  and  did  not 
change  the  issue  as  to  the  gdnuineness  of  defendint's  signature. 

Appeal  from  Appanoose  District  Court. 


Satubdat,   March  5. 

Action  upon  a  promissorj  note.  There  was  a  trial  by 
jury,  which  resulted  in  a  verdict  and  judgment  for  the 
plaintiffs.     Defendant  appeals. 

Oeo.  D.  Porter  and  Henry  L.  Daehielly  fur  appellant. 

T.  B.  Perry,  TannehUl  cfe  Fee  and  T.  M.  StuaHy  for 
appellees. 
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RoTHBOOK,  J. — I.     The  following  is  a  copy  of  the  note 
upon  which  this  action  is  founded: 

"Albta,  Ia.,  July  18,  1878. 
"Two  years  after  date,  for  value  received,  we  jointly  and 
severally,  as  principals,  promise  to  pay  to  the  order  of  the 
Monroe  County  Bank  twenty -five  hundred  dollars,  with  inter- 
est payable  semi-annually,  and  if  not  paid  when  due,  the 
note  shall  become  due  and  collectable  at  once,  and  we  also 
agree  to  pay  reasonable  attorney's  fee  if  this  note  is  collected 
by  suit.  «T.  S.Tharp  &  Co. 

"D.  M.  Miller. 

"Louis  Milleb. 

«T.  S.  Tharp. 

"Henrv  Miller. 

"J.  A.  Edwards." 
The  defendants  T.  S.  Tharp  &  Co.,  and  the  defendant 
Edwards,  filed  separate  answers  in  the  case,  denying  the  exe- 
cution of  the  note,  and  clairains:  that  the  same  was  a  forfferv. 
T.  S.  Tharp  &  Co.  was  a  partnership,  and  the  firm  also 
pleaded  that  the  partnership  was  dissolved  before  the  date  of 
the  note,  and  no  one  at  that  time  had  authority  to  bind  the 
firm  by  a  note.  The  issues  having  thus  been  made  up,  the 
defendant  Edwards  made  an  application  to  the  court  for  a 
separate  trial  as  to  him.  The  application  or  motion  was 
granted.  The  case  against  T.  S.  Tharp  &  Co.  was  first 
tried,  and  there  was  a  verdict  and  judgment  for  the  partner- 
ship. This  verdict  was  based  upon  one  of  two  grounds, — 
either  that  the  note  was  a  forgery  as  to  the  partnership,  or 
that  it  was  executed  after  the  firm  had  dissolved,  without 
proper  authority,  and  therefore  did  not  bind  the  firm. 
Afterwards  the  case  was  separately  tried  as  to  the  defendant 
Edwards,  and  a  verdict  and  judgment  rendered  against  him. 
From  this  judgment  he  appealed  to  this  court,  and  the  judg- 
ment was  reversed.  See  67  Iowa,  14.  The  case  was  again 
1  ricd,  and  there  was  a  second  verdict  and  judgment  against 
Itldwards,  from  which  he  now  appeals. 
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After  the  cause  had  been  remanded  from  tins  court  for  a  new 

trial,  the  defendant  made  a  motion  for  a  change  of  venue, 

based  upon  the  allec^ed  preuidice  of  the  judffo 

1.  CHANGE  of       ^    ,        ^.  r^  .  ^      ^ 

veuue :  dis-     of  the  district  court.     The   motion   was   over- 

cretloi)  of 

wJ^ws^of^'  ruled,  and  complaint  is  made  of  this  ruling. 
t^'to^vSod^  The  defendant  supported  his  application  by  affi- 
iug  actions,  ^^^j^^  ^^j  ^^^  plaintiffs  filed  counter-affidavits, 
and  the  court,  upon  the  showing  thus  presented,  overruled  tlio 
motion.  It  was  provided  by  section  2590  of  the  Code  that, 
where  either  party  to  an  action  filed  an  affidavit,  verified  by 
himself  and  three  disinterested  persons  not  related  to  him  nor 
in  his  employ  as  servant,  agent,  or  otherwise,  that  the  judge 
is  so  prejudiced  against  him  that  he  cannot  obtain  a  fair 
trial,  the  place  of  trial  shall  be  changed.  By  the  law,  as  it 
then  was,  the  court  was  required  to  change  the  place  of  trial 
upon  the  filing  of  such  affidavits.  But,  by  chapter  94:  of 
the  acts  of  1884:,  the  Code  was  amended,  so  that  the  other 
j)arty  may  file  counter-affidavits,  and  the  court  or  judge  is 
required  to  decide  whether  a  change  shall  be  granted.  It  is 
not  claimed  by  appellant  that  the  court  made  an  erroneous 
decision  upon  the  question;  but  it  is  contended  that,  as  this 
action  was  commenced  before  the  statute  was  amended,  the 
defendant  had  a  vested  or  accrued  right  to  have  a  change  of 
venue  upon  tiling  the  affidavits  required  by  statute  when  the 
action  was  commenced. 

It  is  true,  section  45  of  the  Code  provides  that  the  repeal 
of  a  statute  does  not  affect  any  proceeding  commenced  under 
or  by  virtue  of  the  statute  repealed.  It  will  be  observed  that 
the  statute  authorizing  changes  of  the  place  of  trial  of 
actions  is  not  repealed  by  chapter  94  of  the  acts  of  1884. 
It  is  a  mere  amendment  to  the  statute,  prescribing  that  the 
party  opposed  to  a  change  of  venue  may  submit  counter-afli- 
davits,  and  requiring  the  court  to  decide  the  question.  It 
does  not  affect  a  vested  right,  and  has  no  direct  effect  upon 
any  pending  suit.  It  is  simply  a  new  rule  of  practice,  appli- 
cable to  pending  actions  as  well  as  those  commenced  after 
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the  passage  of  the  amendment  The  amendment  of  the  law 
requiring  the  conrt  to  determine  the  question  according  to 
the  right  of  it,  after  permitting  the  other  party  to  be  heard, 
cannot  be  said  to  impair  any  right,  or  to  prejudice  the  defend- 
ant in  any  respect. 

II.  The  defendant  offered  in  evidence  the  pleadings,  one 
of  the  instrnctions  of  the  conrt  to  the  jury,  the  verdict  of 
2.  FORMKB       ^^®  J^^y>  ^^^  judgment,   and   the  evidence  of 

J^S^tS'tri-'  jwrors  in  the  trial  against  T.  8.  Tharp  &  Co.,  as 
dSendantl'^  to  their  liability  on  the  note  in  suit.  All  of  this 
evidence  was  excluded.  It  is  claimed  that  it  should  have 
been  admitted,  because  it  would  have  shown  that  the  ques- 
tion  as  to  the  genuineness  of  the  signature  of  the  defendant 
to  the  note  was*adjudicated  on  thit  tria'.  It  is  very  clear 
that  the  offered  evidence  was  properly  exclude  1.  It  would 
be  a  novelty  in  the  law  of  former  adjudication  if  a  defendant 
in  an  action  can  procure  a  separate  trial  as  to  the  issues 
between  him  and  the  plaintiff  and  then  claim  that  the  trial 
I>etween  the  plaintiff  and  another  defendant  was  an  adjudi- 
cation as  to  him.  It  is  wholly  immaterial  what  the  instruc- 
tions to  the  jury  in  the  other  trial  were.  The  record  shows 
affirmatively  that  the  individual  liability  of  the  defendant 
was  not,  and  under  the  order  for  a  separate  trial  it  could  not 
have  been,  determined  in  the  trial  between  the  plaintiff  and 
Tharp  &  Co. 

III.  It  will  be  observed  that  the  note  provides  that  the 
defendants  agree  to  pay  a  reasonable  attorney's  fee  if  collec- 
8.ATTOBinsY»B  ^^^^  ^^  mado  by  suit.     The  conrt  permitted  the 

S^iaws^of  plaintiffs  to  introduce  evidence  showing  what 
In  case  of  ex-  would  be  a  reasonable  attorney's  fee.  The  defend- 
tracts.  ant  claimed  that  the  evidence  was  erroneously 

admitted,  because  no  affidavit  had  been  tiled,  as  required  by 
chapter  185,  Laws  1880.  That  is  an  act  regulating  and  lim- 
iting the  amount  of  attorney's  fees  that  may  be  taxed  in  suits 
on  written  contracts  stipulating  for  the  payment  of  attorney's 
fees.     That  act  does  not  attempt  to  affect  existing  contracts^ 


Digitized  by 


Google 


86  SUPREME  OOUET  OF  IOWA, 

Elkenberry  &  Go.  v.  Edwards. 

On  the  contrary,  it  expressly  provides  in  the  first  and  second 
sections,  wliich  fix  the  amount  of  the  fee,  that  it  shall  apply 
to  written  contracts  made  after  the  taking  effect  of  the  act. 
It  is  true  that,  in  section  3,  which  provides  for  the  filing  of 
an  affidavit,  it  is  not  declared  that  the  affidavits  shall  be 
required  only  in  suits  on  contracts  made  after  the  taking 
effect  of  the  act;  but  the  whole  scope  of  the  act  shows  that 
none  of  its  provisions  were  intended  to  be  applicable  to  prior 
contracts.  We  think  the  court  did  not  err  in  submitting  to 
the  jury  the  evidence  in  question. 

IV.     As  we  have  said,  ths  dafend.mt  denied  that  he  signed 

the  note,  and  claimed  that  it  was  a  forgery.     The  plaintiffs 

filed  a  reply,  in  which  it  was  averred  that,  by  the 

4.  PLEADING.  *    •"  '       "^ 

and^aYouf-  *°^*  ^^^  conduct  of  the  defendant,  he  was 
iugesSppeUs  ^^topped  from  denying  his  signature  to  the  note. 
In  this  reply  the  allegation  of  the  petition  that 
defendant  signed  the  note  was  reiterated.  The  court  in- 
structed the  jury  that,  in  order  for  the  plaintiffs  to  recover, 
they  must  find,  as  a  fact  that  the  signature  of  the  defendant 
was  genuine.  Counsel  for  the  defendant  insist  that  the  reply 
was  in  the  nature  of  a  confession  and  avoidance;  that  it  in 
effect  admitted  that  the  note  was  a  forgery,  and  sought  a 
recovery  upon  the  ground  of  estoppel.  It  is  urged  that  the 
execution  of  the  note  was  not  in  issue,  and  that  the  court 
should  have  based  the  right  to  a  recovery  upon  the  estoppel, 
that  being  the  issue  between  the  parties.  The  real  issue 
between  the  parties  was  the  genuineness  of  defendant's  sig- 
nature. The  matter  pleaded  as  an  estoppel  was  not  an  admis- 
sion that  the  signature  was  a  forgery.  The  defendant  may 
have  signed  the  note,  and  also  his  acts  may  have  been  such 
as  to  preclude  him  from  maintaining  a  denial  of  the  signa- 
ture. The  two  propositions  are  not  inconsistent.  It  may  bo 
that  the  acts  were  not  such,  and  did  not  induce  the  plaintiffs 
to  so  act,  as  to  constitute  a  technical  estoppel;  but  the  defend- 
ant's conduct  may  have  been  such  in  directing  suit  to  be 
brought  on  the  note,  and  in  admitting  that  it  was  a  valid 
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instrument,  and  the  like,  as  to  completely  defeat  his  defense 
of  forgery.  By  section  2666  of  the  Code,  the  plaintiff  in  an 
action  is  authorized  to  set  up  in  a  reply  "any  new  matter, 
not  inconsistent  with  the  petition,  constituting  a  defense  to 
the  matters  alleged  in  the  answer." 

V.  Numerous  other  objections  are  made  to  rulings 
of  the  court  upon  the  admission  and  exclusion  of  evidence 
pending  the  trial.  Wo  have  examined  these  objections,  and, 
without  setting  them  out  in  detail,  will  say  that  they  do  not 
appear  to  us  to  be  well  taken.  They  relate  to  matters  of 
minor  consideration  in  the  case,  and  in  no  way  involve  ques- 
tions affecting  the  merits  of  the  controversy,  and  most  of 
them  are  so  extremely  technical  as  to  require  no  considera- 
tion. 

In  our  opinion,  there  is  no  good  reason  for  disturbing  the 
judgment  of  the  district  court. 

Affirmed.     ' 


The  State,  bx  bel.,  etc.,  v.  Botein. 

1.  Oriminal  Law:  interpretation  of  ordinance:  yisitino  dis- 
orderlt  house,  a  city  ordinance  which  provides  that  *'  any  person 
who  shall  be  found  in  or  freqaenting  any  disorderly  bouse  shall  be  sub- 
ject to  a  fine/'  is  not  void  on  the  ground  that  it  fails  to  use  the  word 
*'  unlawfully,**  and  makes  it  an  offense  to  visit  a  disorderly  house  for  a 
lawful  purpose;  for  the  reason  and  the  spirit  of  the  ordinance  plainly 
show  that  the  offense,  and  not  the  act,  is  prohibited,  and  a  defendant 
prosecuted  under  it  should  be  charged  with  being  unlawfully  in  the  dis- 
orderly house;  and  he  may  show  as  a  defense  that  he  was  lawfully 
there. 


?l      87i 
J93    779, 

m  410 


:  defective  information:  judgment  not  void.    A  judgment 

of  conviction  in  a  criminal  case  is  not  rendered  void  by  the  fact  that  the 
information  on  which  it  is  based  is  defective. 

Cities  and  Towns :  restrainino  disorderly  houses.  Under  the 
power,  given  by  §  4o6  of  the  Code,  to  "  repress  and  distrain  disorderly 
houses,"  a  city  has  authority  by  ordinance  to  jnake«it  an  offense  to  visit 
such  houses. 
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Appeal  from  Polk  District  Court. 
Saturday,  March  6. 

This  is  a  proceeding  by  /laieas  corpus.  The  petitioner, 
T.  J.  Eeynolds,  should  have  been  designated  in  the  title  of 
the  case  as  plaintiff.  Upon  a  trial  before  the  district  court, 
the  petitioner  was  discharged.     Defendant  appeals. 

James  H.  Detrich  and  Hugh  Brennariy  for  appellant- 
No  appearance  for  appellee. 

Beck,  J. — I.     An  ordinance  of  the  city  of  Des  Moines 

declares  that,  if  the  keeper  of  any  store,  grocery,  saloon,  etc., 

1.  CRIMINAL     or  other  place,  permit  games  of  cards,  dice,  or 

pret^tion  of     Other  games  of  chance,  to  be  played  therein,  he 

visitiiiK  (lis-     shall  be  deemed  the  keeper  of  a  disorderly  house, 

orderly  * 

house.  and  shall  be  subject  to  liue.     Another  section  of 

the  ordinance  is  in  these  words:  "Any  person  who  shall  be 
found  in  or  frequenting  any  disorderly  house,  shall  be  subject 
to  a  fine."  The  police  court  of  the  city,  upon  an  information 
filed  therein  charging  the  petitioner,  Reynolds,  with  the 
offense  of  being  found  in  a  disorderly  house,  found  him 
guilty,  and  fined  him,  and  committed  him  in  default  of  pay- 
ment of  the  fine.  This  imprisonment,  he  alleges  in  his  peti- 
tion, is  illegal,  and  that  he  is  therefore  unlawfully  restrained 
of  his  liberty.  The  district  court  held  that  the  ordinance 
was  void,  and  that  petitioner  was  therefore  illegally  restrained 
of  his  liberty. 

II.  The  petitioner  alleges  in  his  petition  that  the  city 
council  had  no  legal  authority  to  pass  the  ordinance.  It 
appears  that  the  district  court  did  not  pass  upon  the  ques- 
tion of  the  authority  of  the  city  to  enact  a  proper  ordinance 
to  punish  persons  who  were  found  in  disorderly  houses  for 
nnlawful  purposes,  but  held  that  the  section  of  this  ordinance 
was  void  for  the  reason  that  it  fails  to  prescribe  that,  to  ren- 
der one  guilty  of  the  offense  prohibited,  he  should  be  unlaw- 
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fally  in  the  house  when  found  there,  and  that,  under  the  lan- 
guage of  the  ordinance,  one  found  in  a  disorderly  house  is 
guilty,  though  he  be  there  for  a  lawful  or  innocent  purpose. 
This  position  of  the  c^urt  below  is  clearly  unsound,  and  in 
violation  of  familiar  rules  of  construction  and  interpretation 
of  statutes.  The  subject-matter,  effect  and  consequence,  and 
the  reason  and  spirit,  of  a  statute,  must  be  considered,  as 
well  as  its  words,  in  interpreting  and  construing  it.  A  stat- 
ute intending  to  prohibit  an  offense  will,  under  these  rules, 
never  be  applied  to  an  innocent  and  lawlul  act  The  offense 
is  prohibited,  and  not  the  lawful  act.  Hence,  if  an  act  is 
done  which  is  prohibited  by  the  words  of  the  statute,  it  may 
be  shown  to  be  lawfully  or  innocently  done.  The  illustra- 
tion of  the  application  of  these  rules  given  by  Blackstone 
are  most  apt,  and  are  familiar  to  the  profession.  See  Intro- 
duction to  Commentaries,  §  2,  pp.  59-62.  We  need  not  con- 
sume time  to  repeat  them.  In  support  of  these  views,  see, 
also,  1  Bl.  Comm.,  59,  62,  87,  et  seq,  and  Potter's  Dwar.  St., 
208  et  seq. 

The  court  below  thought  that,  as  the  ordinance  imposes 
upon  the  accused  the  burden  of  showing  his  lawful  presence 
in  a  disorderly  house,  it  is  void.  But  it  is  competent  for 
the  legislature  to  prescribe  that  an  offense  may  be  presumed 
from  an  act  done.  The  ordinance  in  question,  as  we  have 
seen,  is  intended  to  forbid  unlawful  presence  in  a  disorderly 
house,  and  is  to  be  so  interpreted.  The  presence  should  be 
charged  in  the  information  as  unlawful.  As  a  defense,  the 
person  charged  may  show  that  he  was  lawfully  or  innocently 
in  the  house.  These  rules  are  of  constant  application  in  the 
administration  of  the  criminal  law. 

III.  The  court  below,  in  the  decision,  criticises  the 
information,  and  holds  that  it  does  not  allege  that  defendant 

2. :  was  found  in  the  house  when  unlawfully  there. 

infifnnatton :  That  it  was  the  obvious  purpose  of  the  informa- 
▼oidT  tion  to  so  charge  there  can  be  no  doubt;  and  we 

think,  under  a  fair  construction,  it  must  be  so  understood. 
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But  even  if  the  information  be  defective,  it  is  not  a  matter 
that  will  render  tlie  judgment  of  the  police  court  void. 

lY.     The  city  is  clothed  with  authority  to  "  repress  and 
restrain  disorderly  houses."     Code,  §  456.     No  more  eflB- 
3.  ciTiKsaad    cicut  manner  of  exercising  this  power  can  be 
straining  dis-  deviscd  than  to  prohibit  persons  to  enter  such 
housQA.  houses,  or  to  be  found  there.     The  ordinance  was 

clearly  enacted  in  the  exercise  of  lawful  authority. 

We  reach  the  conclusion  that  the  district  court  erred  in 
discharging  the  petitioner  from  custody. 

Reyebsed. 


Smalley  v.  Miller. 


1.  Qarnishmient :  propebtt  in  constructive  possession  of  gar- 
nishee: LIABILITY.  In  order  that  a  ffamishee  may  be  holden  for  prop- 
erty belonging  to  the  debtor,  he  must  have  the  property  in  his  posses- 
sion, so  that  he  C|in  surrender  it,  it'  the  court  so  directs,  in  exoneration 
of  bis  liability  as  garnishee.  If  he  has  only  a  ri^ht  of  possession,  or 
constructive  possession,  he  may  possibly  be  required  to  make  a  demand 
for  the  property,  but  he  cannot  be  required  to  commence  an  actioti  to 
recover  it;  and  an  action  to  recover  property,  on  the  sole  ground  that 
the  plaintiff  has  been  garnished  in  a  suit  against  the  owner  of  it,  can- 
not be  maintained. 

Appeal  from  Bremer  District  Court. 

Monday,  Majioh  7. 

Action  to  recover  possession  of  specific  personal  property. 
There  was  a  demurrer  to  the  petition,  which  was  sustained,  and 
plaintiff  appeals. 

jfc'.  Z.  Smalley y  for  appellant. 

A,  F.  Browrtj  for  appellee. 

Seevers,  J. — ^The  petition  states  that  the  plaintiff,  as  agent 
of  WiUiam  Britt,  under  and  by  virtue  of  a  chattel  mortgage 
executed  by  L.  W.  Hutchinson,  took  possession  of  the  per- 
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sonal  property  in  controversy,  and  that  he,  on  the  twenty- 
sixth  day  of  January,  1886,  delivered  the  same  to  Priscilla 
Hntchinson,  to  be  redelivered  to  him  upon  demand;  that  on 
the  same  day  he  was  garnished  as  the  supposed  debtor  of  L. 
W.  Hutchinson,  in  an  action '  wherein  William  Britt  was 
plaintiff;  that  he  has  demanded  possession  of  said  property 
of  said  Priscilla  Hutchinson,  and  that  the  defendant  wrong- 
fully detains  the  same,  under  the  claim  that  she  has  a  chattel 
mortgage  thereon.  The  petition  a)so  states  that  the  mort- 
gage under  which  the  plaintiff  took  possession  of  the  prop- 
erty was  paid  off  and  discharged  after  he  was  garnished. 
The  plaintiff  claims  to  recover  the  possession  of  the  prop- 
erty on  the  sole  ground  that  he  is  liable  in  the  garnishment 
proceeding,  and  is  entitled  to  such  possession  as  a  protection 
from  personal  liability  therein. 

It  will  be  observed  that  the  plaintiff  was  not  in  the  actual 
possession  of  the  property  when  he  was  garnished,  and  we 
do  not  believe  that  a  mere  right  to  such  possession  would 
render  him  liable  in  such  proceeding.  The  statute  provides 
that  a  garnishee  "  must  retain  possession  of  all  property 
*  *  *  then  or  thereafter  being  in  his  custody, 
or  under  his  control."  Code,  §  2975.  The  possession  and 
control  referred  to  is  something  more  than  constructive  pos- 
session and  control.  Suppose  Mrs.  Hutchinson  had  destroyed 
the  property,  or  had  so  disposed  of  it  that  it  could  not  be 
found;  clearly  the  plaintiff  would  not  be  liable  as  garnishee. 
In  order  to  make  him  responsible,  he  must  have  the  property 
in  his  possession,  so  that  he  can  surrender  it,  if  the  court  so 
directs,  in  exoneration  of  his  liability  as  garnishee.  If  out 
of  possession,  and  he  can  obtain  it  upon  demand,  it  will  be  con- 
ceded, for  the  purposes  of  this  case,  that  he  is  bound  to  make 
such  demand.  But  nothing  more  can  be  required.  He  can- 
not be  required  to  commence  an  action,  and  incur  costs  and 
expenses,  and  possible  hazard,  in  order  to  relieve  himself  from 

liability. 

Affirmed. 
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Howe  &  Co.  et  al.  v.  Jones  et  al. 

1.  Praotioe  on  Prooedendo :    bntebikg  jodqhbnt  of  buprkhb 

court:  notice:  change  of  venue.  Where  in  a  cause  on  procedendo 
the  judge  was  charged  simply  with  the  duty  of  rendering  a  judgment 
against  a  receiver,  the  amount  of  the  judgment  being  fixed  by  the  decision 
of  this  court  and  the  receiver's  report,  which  was  a  part  of  the  record,  held 
that,  as  there  was  nothing  to  try,  and  nothing  left  to  the  discretion  of 
the  judge,  the  receiver  could  not  complain  because  the  case  was  dock- 
eted and  disposed  of,  without  notice  to  him,  after  it  had  been  announced 
that  no  civil  causes  would  be  tried  at  that  term,  nor  because  the  judge 
who  entered  the  judgment  had  been  of  counsel  in  the  case,  and  did  not 
order  a  change  of  venue. 

2.  Interest:  on  money  withheld  after  title  adjudicatep.    Where 

the  holder  of  a  fand  refuses  to  pay  it  after  the  title  thereto  has  been 
ac^udicated,  he  must  pay  interest  from  the  date  of  such  adjudication. 

Ajppeal  from  Marshall  District  Court. 

Monday,  March  7. 

The  court  below  entered  an  order  requiring  Boardman, 
the  receiver,  to  pay  to  the  clerk  of  the  district  court  $555.39, 
and  $136.09  interest  thereon,  which  he  held  as  a  reciever  in 
this  case,  and  also  directing  the  clerk  to  pay  this  money  to 
Caswell  and  Meeker,  intervenors.  From  this  order  Board- 
man,  the  receiver,  appeals. 

H.  E,  e/.  Boardmariy  appellant,  pro  se. 

Caswell  <&  Meeker^  appellees,  pro  se. 

Beck,  J. — I.  This  is  the  fourth  time  this  case  has  been 
in  this  court.  See  57  Iowa,  130;  60  Id.,  70;  66  Id.,  156; 
Its  history,  and  the  facts  and  questions  of  law  involved  in  it, 
may  be  learned  from  the  several  decisions  of  this  court  refer- 
red to,  as  well  as  from  the  records  before  us.  In  the  last 
appeal  we  held  that  (1)  the  court  below  erroneously  allowed 
the  receiver  certain  credits,  and  thereupon  the  cause  was 
reversed  and  remanded  to  the  district  court  for  further  pro- 
ceedings, where  an  order  was  made  for  the  payment  of  the 
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money  in  the  receiver's  hands,  with  interest,  to  the  clerk,  and 
by  him  to  be  paid  to  the  intervenors.  The  questions  of  fact 
and  law  upon  which  this  order  was  based  had  been  settled  by 
the  prior  decisions  of  this  court,  and  by  the  reports  of  the 
receiver.  The  court  below  had  nothing  to  do  but  to  ascer- 
tain therefrom  the  amount  of  money  in  the  receiver's  hands, 
and  enter  the  order  accordingly,  which  was  correctly  done. 

11.     The  receiver  complains  that  the  order  was  made  after 

an  announcement  that  no  civil  cases  would  be  tried  during 

the  term,  and  that  it  was  made  on  the  last  day 

1.  PBACTICB 

onpixHse-         of    the   term,  without   the   case   beina:  on   the 

dendo:  enter-  '  ^ 

of*suprerae  "'  docket,  and  without  trial,  and  without  giving  the 
ciianKe"o*f^*^'  receiver  time  to  examine  papers  and  pleadings, 
reuoe.  ^^j  ^  make  issues.     He  also  complains  that  the 

court  below  did  not  order  a  change  of  venue  for  the  reason 
that  the^'udge  had  been  of  counsel  in  the  cause.  All  of 
these  complaints  are  readily  disposed  of  upon  the  following 
consideration:  The  matter,  so  far  as  the  receiver  is  concerned, 
was  not  a  case  for  issue  and  trial  usual  in  actions.  Tin 
court  was  called  upon  to  enforce  the  performance  of  duty  by 
one  of  its  officers,  by  requiring  him  to  pay  over  money  in 
his  hands;  his  liability  therefor  having  been  determined  by 
prior  adjudications,  and  the  amount  thereof  fixed  in  the  same 
manner  and  by  his  own  reports.  There  was  nothing  for  trial, 
for  there  was  no  disputed  question  of  fact  or  law  under  these 
adjudications.  The  court  below  was  left  with  no  discretion. 
The  judge  was  charged  simply  with  the  duty  to  render  the 
order;  the  amount  of  money  to  be  paid  being  fixed  by  the 
decision  of  this  court  and  the  receiver's  reports.  In  this 
state  of  facts,  the  receiver  could  have  suffered  no  prejudice 
from  the  matters  ho  complains  of.  If  it  be  admitted  that  th^ 
judge  had  been  of  counsel  in  the  case,  (but  it  is  not  shown 
that  he  appeared  for  intervenors,)  as  his  duty  was  prescribed 
in  the  manner  we  have  pointed  out,  the  receiver  could  have 
Buffered  no  prejudice  from  his  acting  in  the  case. 

III.     The  receiver  complains  that  intci'est  was  allowed  by 
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the  order  of  the  court  below  npon  the  money  he  was  ordered  to 
2.  INTEREST :  pay  over.  It  was  determined  by  the  prior  adjudi- 
w"tiihe\d\fter  cation  that  the  intervenors  were  entitled  to  this 
catod.  "  "  money.  Since  that  adjudication  he  has  retained 
the  money,  and  resisted  all  efforts  to  obtain  it  by  the  inter- 
venors. In  law  and  in  good  conscience  he  ought  to  pay 
interest  from  the  time  the  intervenors  established  their  right 
to  the  money,  and  no  more  was  allowed  by  the  order  of  the 
court. 

It  becomes  unnecessary  to  consider  the  motion  made  by 
the  intervenors  to  dismiss  the  appeal.  The  judgment  of  the 
district  court  is 

Affibmed. 


Barrett  v.  Dolan. 


1.  Animals:   trespassino:   assessment  of  damages  bt  township 

trustees:  all  must  be  notified.  When  power  is  conferred  on  three 
or  more  persons  to  do  an  act,  and  notice  to  such  persons  is  required,  a]l 
must  be  notified,  if  possible,  although,  when  duly  notified,  a  majority 
may  act.  (See  cases  cited  in  opinion.)  Accordingly,  held  that  an 
appraisement  by  two  of  the  township  trustees,  of  the  damages  done  by 
trespassing  animals,  under  Code,  §  1454,  was  yoid,  where  no  attempt 
was  made  to  notify  the  other  trustee. 

2.  Fences:  division  fence:  obligation  to  maintain:  herd  law. 

Where  at  defendant's  solicitation,  after  the  herd  law  had  been  adopted, 
the  township  trustees  were  called  together  and  apportioned  the  division 
fence  between  him  and  plaintiff,  and  both  parties  acquiesced  in  the 
apportionment  and  erected  the  fence  accordingly,  held  that  defendant 
could  not  afterwards,  of  his  own  motion,  relieve  himself  of  the  obliga- 
tion to  keep  his  portion  of  the  fence  in  repair. 

Appeal  from  Cass  District  Court. 
Monday,  March  7. 

Action  to  recover  possession  of  specific  personal  property 
consisting  of  certain  cattle.  The  defendant  jnstified  the  tak- 
ing on  the  ground  that  the  cattle  were  trespassing  on  his 
premises,  that  he  had  distrained  them,  that  he  had  had  his 
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damages  assessed  by  the  proper  authorities,  and  was  entitled 
to  the  possession  of  the  cattle  nntil  such  damages  were  paid. 
Trial  by  jury,  judgment  for  the  plaintiff,  and  defendant 
appeals. 

Z.  Z.  DeLano,  for  appellant. 
Willard  <&  Fletcher^  for  appellee. 

Seevbbs,  J. — I.     The  theory  of  the  defendant  is  that  cer- 
tain cattle,  belonging  to  an  unknown  owner,  were  trespassing 
on  his  premises,  that  he  distrained  or  took  them 

1.  ANIMALS :       .  ^  \  1    ,  .        1 

trespassing:     mto  his  Dossessiou,  and  caused  his  damages  to 

assQS9nient  of  r  ?  o 

owSSSp*'^     be  assessed  by  the  township  trustees.     Upon  the 


di 

towusL  ^ 
trustees:  all 
must 
fled. 


must^'noti-  objection  of  the  plaintiff,  the  court  refused  to 


permit  evidence  as  to  what  the  trustees  did  to  be 
introduced  as  evidence,  on  the  ground  that  they  had  not  been 
legally  convoked  or  called  together.  It  is  provided  by  stat- 
ute that,  when  stock  has  been  distrained,  the  person  doing 
so  "shall,  within  twenty-four  hours  thereafter,  notify  the 
township  trustees  to  be  and  appear  upon  the  premises  to  view 
and  assess  the  damages.  *  *  *  ^i^j  when  two 
or  more  trustees  have  assembled  they  shall  proceed  to  view 
and  assess  the  damages,  and  the  amount  to  be  paid  for  keep- 
ing said  stock."  Code,  §  1454.  There  were  three  trustees, 
and  one  of  them  was  not  notified  of  the  meeting,  although 
he  was  at  his  residence  in  the  township,  and  he  took  no  part 
in  the  assessment  of  the  damages.  Such  assessment  was 
made  by  the  other  two  trnstees;  and  we  are  required  to 
determine  whether  it  was  legally  made  or  void.  The  statute 
in  express  terms  requires  the  trustees  to  be  notified  of  the 
meeting.  This  means  all,  not  a  part  of  them.  Such  a 
noticeisof  a  jurisdictional  character.  "  Until  it  is  given,  there 
is  no  power  to  act.  It  is  well  settled,  we  think,  both  on 
principle  and  authority,  that,  when  power  is  conferred  on 
three  or  more  persons  to  do  an  act,  and  notice  to  such 
persons  is  required,  all   must  be  notified,  although,  when 
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duly  notified,  a  majority  may  act.  People  v.  Batchelor^  22 
N.  T.,  128;  Harding  v,  Vandewater^  40  CaL,  77;  Wiggin 
V.  Freewill  Baptist  Churchy  8  Mete,  301;  Smyth  v.  Barley^ 
2  n.  L.  Cas.,  769.  It  may  be  that,  when  one  of  such  per- 
sons is  absent  so  that  he  cannot  be  notified,  a  different  rule 
may  prevail.  The  court  did  not  err  in  refusing  to  admit  as 
evidence  the  assessment  of  damages  made  as  above  stated. 

XL  The  plaintiff  and  defendant  occupied  adjoining  farms. 
In  1874  the  herd  law  was  adopted,  and  has  been  in  force 
since  that  time.  In  1877,  at  the  request  of  the 
fence?  obii  -  ^^^^^^^^^^  ^^  township  trustccs  met  and  appor- 
tum^herd"'  tioucd  the  division  fence  between  him  and  the 
^*^'  plaintiff,  and  a  fence  was  erected  in  accordance 

with  such  apportionment.  In  1884  the  fence  had  become 
dilapidated,  and  needed  repairing.  The  trustees  were  called 
together  at  the  instance  of  the  plaintiff,  as  we  understand,  to 
make  some  order  as  to  repairing  it.  The  defendant  declined 
to  repair  that  part  of  the  fence  whicli  had  been  previously 
assigned  to  him,  and  caused  the  plaintiff  to  be  notified  that 
he  did  not  want  such  a  fence,  and  that  the  plaintiff  could 
repair  it  if  he  desired  to  do  so.  To  some  extent  the  plaintiff 
did  so.  The  theory  of  the  plaintiff  is  that  the  cattle  were 
lawfully  upon  his  own  premises,  and  escaped  tlierefron\ 
because  that  portion  of  the  division  fence  which  it  was  the 
defendant's  duty  to  erect  and  keep  in  repair,  as  directed  by 
the  trustees  in  1877,  was  out  of  repair,  and  therefore  the 
defendant  could  not  lawfully  distrain  the  cattle.  The  court, 
in  substance,  so  instructed  the  jury,  and  we  are  required  to 
determine  whether  it  erred  in  this  respect.  The  apportion- 
ment was  made  after  the  adoption  of  the  herd  law  at  the 
instance  of  the  defendant,  and  both  parties  acquiesced 
therein  and  erected  the  fence.  The  defendant  cannot  now, 
upon  his  own  motion,  relieve  himself  from  the  obligation 
thus  imposed.  Until  so  relieved  by  the  plaintiff,  or  possibly 
by  the  action  of  the  trustees,  it  is  his  duty  to  maintain  the 
portion  of  the  fence  so  allotted  to  him.     The  fact  that  the 
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plaintiff  voluntarily  to  some  extent  did  what  the  defendant, 
was  obligated  to  do,  cannot  have  the  effect  to  relieve  the  lat- 
ter. We  think  the  instrnctions  of  the  court  are  right,  and 
that  the  judgment  must  be 

Affibmed. 


71      97 

I  80    281 

71     971 
1116    695 

Lewis  v.  The  Buklington  Ins.  Oo.  ilili*??! 

71        97 

1.  Svidenoe:  damaob  to  house  by  tornado:  non-expkrt.    Where       1^    ^^ 

a  fanner  testified  what  in  his  opinion  it  would  coot  to  repair  his  house, 
which  had  been  dama^^ed  by  a  tornado,  but  on  his  cross-examination  he 
stated  that  he  was  no  mechanic,  could  not  tell  how  badly  the  house  was 
damaged,  nor  how  much  repairing  would  be  necessary,  held  that  his 
estimate  should  have  been  excluded  on  motion. 

2.  Insurance:  forfbitxtbb:  pRssfiuK  note  unpaid:  copy  of  note 

not  attached  to  policy.  Where  a  past  due  premium  note  was  set 
up  to  defeat  a  policy  of  insurance,  held  that  it  could  not  have  that 
effect,  since  a  copy  of  it  was  not  attached  to  the  policy,  as  required  by 
statute. 

Appeal  from  Mitchell  Circuit  Court. 

Monday,  March  7. 

Action  upon  a  policy  of  insurance.  There  was  a  trial  to 
the  court,  without  a  jury,  and  judgment  was  rendered  for 
the  plaintiff.     The  defendant  appeals. 

F.  F.  Coffin  and  Z.  M.  Ryce,  for  appellant. 

W.  L.  Eaton  and  J.  H.  Sweeney^  for  appellee. 

Adams,  Ch.  J. — This  action  was  brought  to  recover  on  an> 
alleged  contract  of  insurance  against  tornadoes.  It  seems  to 
be  conceded  that,  on  the  fourteenth  day  of  June,  1885,  the 
plaintiff  had  such  contract  of  insurance  in  the  defendant 
company,  whereby  he  was  insured  against  loss  by  tordadoea 
upon  his  dwelling-house,  bam  and  cattle;  and  the  undisputed 
evidence  shows  that  on  that  day  a  tornado  occurred,  and  that 
the  property  insured  was  considerably  injured. 
Vol.  LXXI— 7 
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I.  The  plaintiff  was  introduced  as  a  witness  in  his  own 
behalf,  and  was  allowed  to  testify,  against  the  objection  of 
1.  evidbkcb:  the  defendants,  that  in  his  opinion  it  woald  take 

hSITJ^by^  between  $300  and  §iOO  to  put  the  house  in  as 
nou-oxpert.  good  condition  as  it  was  before  the  injury.  The 
evidence  shows  that  the  house  had  not  been  greatly  moved, 
but  had  been  wrenched  by  the  wind,  and  the  plastering  had 
been  cracked,  and  that  some  of  the  walls  liad  been  thrown  a 
little  out  of  a  perpendicular  line.  On  cross-examination  the 
witness  testified  in  these  words:  "I  can't  tell  how  bad  the 
house  is  damaged.  I  am  not  mechanic  enough  to  tell  that. 
Don't  know  how  many  days  it  would  take  a  man  to  repair 
the  house,  nor  the  amount  of  repairing  that  would  be  neces- 
Mtry.  1  have  never  done  any  such  job.  I  don't  know  any- 
thing about  it."  After  this  statement,  upon  cross-examin- 
ation of  the  witness,  and  some  other  statements  showing  his 
ignorance  of  the  cost  of  repairing  the  house,  the  defendant 
moved  to  strike  out  his  testimony  respecting  the  amount  of 
damage  to  the  house,  but  its  motion  was  overruled.  We  are 
not  prepared  to  say  that  a  farmer  might  not  be  allowed  to 
testify  in  respect  to  the  value  of  an  ordinary  farm  house. 
While  his  opinion  would  not  be  as  good  as  that  of  a  carpen- 
ter, it  would  not,  perhaps,  be  entirely  unreliable.  But  the 
cost  of  repairing  a  house  which  had  been  wrenched  by  a 
tornado  is  manifestly  not  as  easily  estimated.  If,  as  the  wit- 
ness testified,  he  did  not  know  anything  about  it,  we  think 
that  his  estimate  should  have  been  excluded;  and  this 
appears  especially  so,  as  the  only  mechanic  called  estimated 
the  damage  at  only  about  one-half  what  the  plaintiff  did. 

II.  The  policy  provided,  in  substance,  that  it  should  be 
void  if  any  premium  note  should  be  overdue  and  unpaid  at 
3.  insurance:  the  tilde  of  the   loss.     The  defendant  pleaded 

premium  '       that,  at  the  time  of  the  loss,  one  note  given  for 
copy  of  note'    the   premium   was   overdue   and    unpaid.     The 

not attacbed  ,    .         <•  i  ,  ,\ 

lopoucy.        note  claimed  to  be  overdue  and  unpaid  was  exe- 
cuted upon  the  day  of  the  date  of  the  policy,  and  was  for 
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forty-nine  dollars  and  eigbtj  cents.  The  plaintiff,  however, 
claimed  that  this  note  was  not  given  for  the  premium  on  the 
policy  in  question,  but  for  the  premium  upon  another  policy, 
in  which  the  plaintiff  was  insured  upon  the  same  property 
against  loss  by  fire  and  lightning.  Upon  this  point  we  have 
to  say  that  the  policies  are  so  drawn  that  the  question  is  not 
free  from  diflBculty.  But  we  do  not  need  to  determine  it. 
The  appellee  insists  that  the  appellant  is  not  entitled  to  take 
advantage  of  the  plaintiff's  default,  if  he  made  one,  because 
a  copy  of  the  note,  as  provided  by  statute,  was  not  attached 
to  the  policy  sued  on.  In  our  opinion,  the  appellee's  posi- 
tion must  be  sustained. 

III.  The  plaintiff  in  his  application  stated  that  the 
incumbrances  upon  the  property  amounted  to  $2,500.  The 
amount  standing  apparently  against  the  property,  as  shown 
by  judgment  records,  was  largely  in  excess  of  that  amount. 
Some  evidence,  however,  was  introduced  in  respect  to  pay- 
ments made  upon  the  judgments.  While  there  is  no  especial 
conflict  in  this  evidence,  much  of  it  is  vague  and  unsatisfac- 
tory. The  defendant's  counsel  claim  that  the  proven  pay- 
ments would  not  reduce  the  amount  of  the  judgments  below 
$4,000,  while  the  plaintiff's  counsel  claim  that  the  proven 
payments  would  reduce  the  amount  below  $2,500.  We  are 
not  prepared  to  say  that  all  the  evidence  relied  upon  by  the 
plaintiff  could  be  considered;  but  as  there  must  be  another 
trial,  it  seems  probable  that  the  plaintiff  will  come  much 
better  prepared  to  prove  his  payments  than  he  was  before, 
and  that  no  question  in  regard  to  the  incumbrances  will 
again  be  presented  to  this  court. 

For  the  error  pointed  out,  the  judgment  must  be 


Rbybrsed. 
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71   m,  KiBBY  V.  Gates  &  Bowman. 

111  ggl  1.  Affidavit;  affiant's  name  in  jurat.  An  aflBdavit  stated,  ••  I,  Frank 
71  1001  Pierce,  do  on  path  say,"  etc.,  and  was  signed  "Frank  Pierce.*'  The 
l??_I??f  jurat  was  as  follows :    "  Subscribed  and  sworn  to  by ,  before  me," 

etc.    **  J.  Compton.  Notary  Public."    Held  sufficient  to  show  that  the 

affidavit  was  sworn  to  by  Frank  Pierce. 

2.  Praotioe  and  Procedure:  stbikino  out  ordeb  granting  leave 
TO  ANSWER:  EFFECT.  A  default  and  judgment  thereon  were  set  aside 
on  motion,  and  leave  was  gven  defendant  to  answer.  After  defendant 
had  answered,  the  court,  on  plaintiff  *s  motion,  set  aside  the  former 
order,  so  far  as  it  set  aside  the  default  and  gave  defendant  leave  to 
answer.  Held  that  the  effect  of  the  last  ruling  was  to  lay  the  answer 
out  of  the  case,  and  with  it  all  issues  raised  thereby. 

SETTING  ORDER  A8TDB.    A  court  may,  for  good  reasons  shown, 


set  aside  a  previous  order  made  at  the  same  term. 

Appeal  from  Polk  Circuit  Court. 

Monday,  March  7. 

Action  for  damages  alleged  to  have  been  sustained  by  rea- 
son of  the  conversion  of  certain  personal  property.  There 
was  a  judgment  for  the  plaintiff.     The  defendants  appeal. 

Cole^  Mc  Vey  <£  Clarkj  for  appellants. 

Goode  db  PhillipSy  for  appellee. 

Adahs,  Cn.  J. — Judgment  was  rendered  against  the  defend- 
ants by  default.  Afterwards  they  appeared,  and  filed  a 
motion  to  set  aside  the  judgment  and  the  default,  and  for 
leave  to  answer;  which  motion  the  court  sustained.  After- 
wards the  plaintiff  filed  a  motion  to  cancel  the  order  setting 
aside  the  default  and  judgment.  This  motion  the  court  sus- 
tained in  part.  It  allowed  the  order  setting  aside  the  judg- 
ment to  stand;  but  the  order  setting  aside  the  default,  and 
granting  leave  to  answer,  it  canceled.  The  plaintiff  was 
then  directed  to  call  his  witnesses  and  prove  his  claim,  and 
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the  defendants  were  allowed  to  cross-examine,  and  the  trial 
thus  had  resulted  in  the  rendition  of  a  judgment  for  the 
same  amonnt  as  before.  The  defendants  claim  to  be  ag- 
grieved by  the  reinstatement  of  the  default,  which  resulted 
in  a  trial  upon  the  plaintiff  *8  evidence  alone. 

In  the  first  place,  it  is  claimed  that  there  was  no  proper  evi- 
dence that  the  defendants  were  served  with  the  original 
1.  affidavit:  notice.     The  notice  purports  to  have  been  served 

atflaut's  uame   ,  — ^.  ,  ^^  .-., 

in  Jurat.  by  one  Pierce,  who  was  not  an  officer.     The  re- 

turn is  in  due  form,  and  underneath  the  same  is  an  affidavit 
in  the  following  words: 

"  I,  Frank .  Pierce,  do  on  oath  say  that  I  served  the 
annexed  notice  on  the  defendants.  Gates  &  Bowman,  0.  H. 
Gates  and  A.  0.  Bowman,  therein  named,  at  the  time  and 
place  and  in  the  manner  mentioned  in  my  return  thereof. 

[  Signed  ]  "  Frank  Pierce. 

"  Subscribed^  and  sworn   to   by  ■,  before  me,   this 

fourteenth  day  of  November,  A.  D.  1885. 

'•J.  CoMFTON,  Notary  Public  in  and  for  Polk  County, 
Iowa." 

The  proof  of  service  is  said  to  be  deficient  in  that  the 
jurat  does  not  contain  the  name  of  the  affiant;  but  the  jurat 
shows  that  what  was  written  for  an  affidavit  was  subscribed 
and  sworn  to  by  some  one,  although  the  name  is  not  given.  It 
purports,  however,  to  have  bean  subscribed  by  Frank  Pierce, 
and  no  one  else.  If  Frank  Pierce's  name  had  been  written 
by  some  one  without  authority,  the  words  written  for  an 
affidavit  could  not  in  any  proper  sense  be  said  to  be  sub- 
scribed. We  think,  then,  it  is  expressly  shown  that  they 
were  subscribed  by  Frank  Pierce,  and  the  fair  inference  is 
that  they  were  sworn  to  by  the  same  person.  In  the  absence 
of  a  statute  expressly  requiring  the  jurat  to  contain  the 
name  of  the  affiant,  we  think  that  we  must  hold  the  jurat 
in  question  sufficient. 

It  is  next  urged  that  the  answer  which  had  been  filed  was 
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Dot  strickea  from  the  files;  that  there  was  therefore  an  issue, 

&  pRAcnciB     and  the  defendants  had  a  right  to  introduce  evi- 

urei'sSming    dence,  and  submit  the  case  to  a  jury;  but  the 

eranting         entry  made  by  the  court  shows  that  it  sustained 

leave  to  "  " 

answer:effect.  the  plaintiff's  "motion,  80  far  as  tlie  former 
order  sets  aside  the  default  and  gives  the  defendant  leave  to 
answer."  The  leave  then  to»an&wer  was  withdrawn,  and 
that,  we  think,  was  equivalent,  under  the  circumstance,  to 
3. :  set-    striking  the  answer  from  the  files.     It  is  insisted 

ji|or  er  ^^^^  ^^^  court  had  no  jurisdiction  to  set  aside 
the  order  by  which  the  default  had  been  set  aside.  But  a 
court  may,  for  good  reason  shown,  set  aside  at  the  same 
term  a  previous  order.     We  see  ao  error. 

Affirmed. 


JRoBiNsoN  V.  Chicago,  Rook  Island  &  Pacific  R'y  Co. 

1.  Bailroads:  KsaLiGKNCB:  proper  distance  betweb?^  catt:>b 
GUARD  AND  SWITCH:  BviDBNCB.  Id  an  action  f OF  a  personal  injury 
based  on  the  alleged  neflrlisrence  of  the  defendant  in  building  a  switch 
too  near  to  a  cattle-guard,  held  that  the  mere  fact  that  another  switch 
at  the  same  station  wa?  farther  from  the  cattle-ffuard  did  not  tend  to 
prove  that  there  was  negligence  in  building  and  maintaining  the  first  one 
so  near. 

Appeal  from  Polk  Circuit  Court. 

Monday,  March  7. 

Action  to  recover  for  a  personal  injury.  There  was  a  trial 
to  a  jury,  and  a  verdict  and  j'udgment  were  rendered  for  the 
plaintiff.     Tlie  defendant  appeals. 

T.  S.  Wright^  for  appellant. 

Baylies  cfe  Baylies  and  D.  Donovan^  for  appellee. 

Adams,  Ch.  J. — ^This  case  is  before  us  upon  a  second 
appeal.  See  67  Iowa,  292.  The  plaintiff,  while  acting  as  a 
\)rakeman  on  the  defendant's  road,  and  while  engaged  in  the 
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daty  of  uDCbapliDg  cars,  stepped  into  a  cattle-guard,  and 
received  the  injury  of  which  he  complains.  Since  the 
former  trial,  the  plaintiff  has  filed  an  amended  and  substi- 
tuted petition,  in  which  he  avers,  in  substance,  that  the 
defendant  was  using  a  dangerous  switch-yard  at  the  place  in 
question;  that  a  switch  connected  with  the  main  track  less 
than  fifty  feet  east  of  a  trestle  work  cattle-guard,  which  was 
across  its  main  line;  that,  while  obeying  orders  in  attempt- 
ing to  uncouple  cars  to  be  switched  upon  a  side  track,  he  was 
walking  along  the  main  track,  in  the  night,  between  the  cars, 
and  stepped  into  the  cattle-guard;  that  the  defendant  had 
negligently  constructed  and  maintained  said  side  track  and 
switch  and  cattle-guard  in  too  close  proximity  to  each  other. 
The  court  gave  an  instruction  in  these  words:  "Under the 
law  and  the  uncontroverted  testimony,  the  defendant  had 
the  right  to  maintain  the  cattle  guard  and  switch  mentioned 
as  they  were  being  maintained.  If,  however,  brakemenwere 
authorized  or  required  to  nncouple  cars  for  the  purpose  of 
switching  outside  of  the  Awitekes,  and  the  proximity  of  the 
switch  and  cattle-guard  rendered  that  service  more  than 
ordinarily  dangerous,  then  it  was  the  duty  of  the  defendant 
to  inform  them  thereof  before  requiring  them  to  uncouple 
at  that  place,  unless  the  danger  was  already  known  to  them, 
or  defendant  had  some  good  reason  to  believe  that  it  was  so 
known.  If  the  defendant  knew,  or  by  the  exercise  of  ordin- 
ary care  and  vigilance  would  have  known,  that  it  was  unus- 
ually dangerous  to  uncouple  on  the  main  track  outside  of  the 
switch,  and  if  the  plaintiff  was  ignorant  of  such  unusual 
danger,  and  the  conductor  giving  the  order  did  not  have  suf- 
ficient  reason  to  believe  that  the  plaintiff  knew  thereof,  then 
it  would  be  negligence  for  the  conductor  to  have  ordered  thq 
plaintiff  to  uncouple  at  that  place,  without  first  informing 
him  of  such  unusual  danger."  The  giving  of  this  instruc- 
tion is  assigned  as  error.  The  instruction  held  that  "  the 
defendant  had  a  right  to  maintain  the  cattle-guard  and  switch 
as  they  were  being  maintained."      The  plaintiff's  counsel, 
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notwithstanding  this  ruling,  insist  that  the  cattle-guard  and 
switch  were  unnecessarily  near  together,  or,  at  least,  that 
there  was  evidence  which  would  have  justified  a  jury  in 
80  finding;  but,  in  considering  the  objection  to  the  instruc- 
tion urged  by  the  defendant,  we  must  assume  that  the 
instruction  in  regard  to  the  right  of  the  company  to  main- 
tain the  cattle-guard  and  switch  so  near  together  is  correct. 
The  company,  then,  was  not  in  fault  in  so  maintaining  them. 
The  circumstances  of  the  case  required  it.  This  excludes  all 
negligence  on  the  part  of  the  company  prior  to  the  time  the 
conductor  ordered  the  plaintiff  to  uncouple  the  cars.  The 
order  was  given,  unaccompanied  with  information  that  the 
cattle-guard  and  switch  were  only  about  forty-three  feet 
Apart.  The  court  thought  that  the  negligence  of  the  com- 
pany, if  any,  consisted  in  giving  the  order  unaccompanied 
with  such  information,  and  it  submitted  the  case  to  the 
jury  upon  the  theory  that  they  might  find  a  verdict  for  the 
plaintiff  on  the  ground  of  the  want  of  such  information, 
and  not  otherwise;  and  it  made  the  question  as  to  the  con- 
ductor's obligation  to  give  the  information  depend  upon  the 
question  as  to  whether  the  order,  by  reason  of  the  proximity 
of  the  cattle-guard  and  switch  to  each  other,  involved  an 
unusual  danger.  The  defendant  objected  to  the  instruction 
upon  two  grounds!  In  the  first  place,  it  is  insisted  that  the 
permanent,  necessary  and  visible  construction  of  the  switch 
and  cattle-guard  and  things  of  that  nature,  necessarily  affect- 
ing the  safety  of  the  brakemen  in  the  performance  of  their 
ordinary  work,  are  things  which  they  must  learn  by  the  exer- 
ci^e  of  observation,  and  not  wait  to  be  told  by  the  conductor, 
whose  knowledge,  if  he  had  it,  must  have  been  acquired  in 
in  the  same  way.  In  the  second  place,  it  is  said  that  there 
is  no  evidence  that  the  order  as  given  involved  an  unusual 
danger.  It  will  be  sufficient  for  the  purpose  of  the  opinion 
to  consider  whether  this  last  objection  is  valid. 

The  plaintiff  contends  that  there  was  some  evidence  that 
the  order  as  given  involved  an  unusual  danger;  and,  in  the 
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second  place,  if  it  did  not,  that  the  court  was  justified  in  giv- 
ing the  instruction,  because  the  burden  was  on  the  defendant 
to  prove  that  the  order  as  given  did  not  involve  an  unusual 
danger.  There  was  very  little  evidence  as  to  the  distance 
between  switches  and  catfcle-gaards  on  the  defendant's  road, 
and  none  whatever  as  to  such  distance  upon  other  roads. 
All  that  the  evidence  showed  was  that,  at  the  station  where 
the  accident  occurred,  there  was,  besides  the  switch  in  ques- 
tion, another  eighty-one  feet  from  a  cattle-guard.  The 
plaintiff  insists  that  this  was  some  evidence  that  the  distance 
between  the  switch  and  cattle-guard  in  question  was  unusually 
small;  but,  in  our  opinion,  this  position  cannot  be  sustained. 
We  do  not  think  that  the  evidence  which  shows  nothing  more 
than  that  one  of  two  things  is  smaller  than  the  other  can  be 
regarded  as  any  evidence  that  the  smaller  is  unusually  small. 
When  a  thing  is  said  to  be  unusually  small,  it  is  meant  that 
it  is  small  as  compared  with  the  class  to  which  it  belongs; 
and  the  comparison  involved  is  essentially  different  from  that 
which  can  be  made  between  merely  two  things  of  the  class. 

The  position  taken  by  the  plaintiff,  that  the  burden  was 
upon  the  defendant  to  prove  that  the  order  as  given  did  not 
involve  an  unusual  danger,  is  based  upon  what  the  plaintiff 
regards  the  issue  as  tendered  by  the  defendant's  answer.  It 
is  said  that  the  defendant  assumed  this  burden  by  an  allega- 
tion in  its  answer.  The  allegation  relied  upon  is  that  the 
cattle-guards  were  numerous,  and  located  without  regularity 
in  regard  to  their  distance  from  each  other  or  any  other  given 
point  or  object.  But  this  is  not  an  allegation  that  the  dis- 
tance between  the  cattle-guard  and  switch  in  question  was 
not  unusually  small.  The  allegation  appears  to  have  been 
made  upon  the  theory  that,  there  being  no  regularity,  no 
specific  place  or  yard  could  be  relied  upon  in  the  absence  of 
specific  knowledge. 

In  our  opinion  there  was  nothing  in  the  evidence,  or  in  the 
issues  as  made  by  the  pleadings,  upon  which  the  instruction 
could  properly  be  based.  Cbvbbsed. 


Digitized  by 


Google 


106  SUPREME  OOUET  OF  IOWA, 

pniow  ▼.  WarfeL 


DiLLow  V.  Wabfel. 

1.  Subrogation:  land  sold  on  time  contract:  payment  op  purcuasb 
HO  NET  BT  ASSIGN  BE.  D.  and  wife  owned  two  forty  acre  tnvcts  of  land 
under  contracts  of  purchase.  D.,  actin((  for  himself,  and  as  ag^nt  for 
his  wife,  but  without  her  authority,  flold  the  land  and  assiffned  the  con- 
tracts to  W.,  who  went  into  possession.  In  an  action  by  the  vendors  to 
foreclose  the  contracts,  there  was  judgment  against  D.  and  wife  for  the 
purchase  money,  but  W.  intervened,  and  it  was  ordered,  among  other 
things,  that  he  pay  into  court  a  certain  sum,  and  that  upon  payment  of 
the  same  the  vendors  execute  to  him  a  warranty  deed  for  the  land.  D.'s 
wife  was,  for  certain  reasons,  not  bound  by  the  judgment  and  decree. 
Held  that  she  was  the  owner  of  the  undivided  one-half  of  the  land  dur- 
ing all  the  time  that  W.  was  in  possession,  and  entitled  to  rents  and 
profits  accordingly;  that  from  the  time  W.  paid  his  money  into  court 
under  the  decree  he  was  entitled  to  be  subrogated  to  all  the  rights  of 
the  vendors  as  against  D.'s  wife,  and  that  his  relation  to  her  was  that  cf 
a  mortgagee  in  possession,  and  that  a  judgment  and  decree  of  foreclos- 
ure were  properly  entared  against  jier  in  favor  of  W.  for  one-half  of 
the  judgment  and  costs  in  the  former  action,  less  her  nhure  of  the  rentd 
and  profits  during  the  time  W.  had  been  in  pojsession. 

Ajpjpeal  from  Union  District  Court. 

Monday,  March  7. 

Thi8  is  an  action  in  equity,  involving  conflicting  claims 
of  the  parties  to  certain  real  estate.  After  the  issues  were 
made  up,  the  cause  was  referred  to  a  referee.  The  referee 
heard  the  evidence,  and  reported  the  facts  and  his  conclu- 
sions of  law  to  the  court.  Both  parties  filed  exceptions  to 
the  report.  The  court  modified  the  report  and  entered  a 
decree.     The  plaintiff  appeals. 

Highee  <6  Hanna^  for  appellant. 

James  O.  Bally  for  appellee. 

RoTHROCK,  J. — The  case  is  very  much  involved  in  its  facts, 
and  it  appears  to  be  necessary  to  an  understanding  of  the 
corftroversy  to  set  out  the  report  of  the  referee.  It  is  as  fol- 
lows: 

"On  May  29,  1879,  R.  H.  and  R.  A.  Dillow,  who  were 
then  husband  and  wife,  and  living  together  as  such,  purchased 
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of  T.  J.  Potter  and  0.  M.  Levy  the  K  W.  ^  of  N.  E.  ^y  and 
N.  E.  i  of  N.  W.  i,  of  section  22,  and  the  S.  W.  ^  of  the  S.  E.  ^ 
of  section  15,  all  in  township  73,  range  30,  Union  county,  Iowa, 
at  which  time  the  real  estate  contract  herewith  returned  was 
executed  and  delivered  by  the  parties.  In  making  this  pur- 
chase, R.  H.  Dillow  acted  for  himself,  and  as  the  agent  of 
his  wife.  In  the  following  spring  the  Dillows  took  posses- 
sion of  said  real  estate  under  and  by  virtue  of  said  contract 
of  purchase. 

"II.  On  the  thirteenth  day  of  June,  1880,  the  Dillows, 
by  R.  H.  Dillow,  acting  for  himself  and  as  the  agent  of  his 
wife,  R.  A.  Dillow,  sold  the  N.  E.  J  of  the  N.  W.  J  of  sec- 
tion 22,  above  described,  to  W.  A.  Maxwell,  and  assigned 
and  conveyed  to  him  in  writing  all  their  interest  in  said 
tract,  which  they  held  under  the  Potter-Levy  contract. 

"III.  On  the  fourth  day  of  February,  1882,  the  Dillows, 
who  had  ceased  to  live  together  as  husband  and  wife,  sold  tlie 
remaining  eighty  acres  of  said  land  to  Amzey  Courier,  and 
conveyed  the  same  to  him  by  an  assignment  in  writing  of 
the  Potter-Levy  contract,  which  assignment  was  executed 
personally  by  each  of  the  Dillows. 

"IV.  Owing  to  the  failure  of  said  Conrter  to  comply 
with  his  contract  of  purchase  with  the  Dillows,  the  above 
contract  was  rescinded  by  the  parties,  and  said  Courter,  on 
the  eleventh  day  of  February,  1882,  reassigned  said  con- 
tract to  R.  H.  Dillow.  Said  assignment,  as  originally  drawn, 
seems  to  have  been  made  to  Reuben  H.  Dillow  and  R.  A.  Dil- 
low, but  the  latter  name  has  been  erased  from  the  instrument, 
and  I  am  unable  to  say  from  the  evidence  whether  or  not  this 
erasure  was  made  before  or  after  its  execution ;  but  I  find,  as  a 
matter  of  fact,  that  it  was  intended  as  a  rescission  of  the  con- 
tract mentioned  in  number  three,  and  it,  in  effect,  places  the 
title  to  the  land  in  the  same  position  it  was  in  before  the  mak- 
ing of  the  contract  mentioned  in  number  three. 

"V.  On  the  reverse  side  of  the  Courter  assignment  there 
appears  an  assignment  of  said  contract  from  R.  II.  Dillow 
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to  R.  A.  Dillow,  dated  February  11,  1882;  bnt  I  find  that 
this  assignment  was  not  based  on  any  consideration,  and  no 
delivery  of  the  same  was  ever  made,  and  the  sime  is  without 
any  legal  force  or  eflfect. 

"VI.  From  the  above,  after  making  these  various  assign- 
ments, I  find  that  the  interest  in  said  land  conveyed  by  the 
Potter-Levy  contract  was  owned  as  follows:  The  N.  E.  ^of 
the  N.  W.  ^  of  section  22,  by  W.  A.  Maxwell ;  and  the 
remaining  eighty  acres  was  owned  jointly  by  R.  H.  and  R. 
A.  Dillow. 

"VII.  On  August  3,  1882,  Potter  and  Levy  commenced 
an  action  in  the  circuit  court  of  Union  county,  being 
case  numbered  3,249,  in  which  R.  H.  and  R.  A.  Dil- 
low were  the  only  defendants.  In  said  action  plaintifis  ask 
for  judgment  for  the  amount  due  on  their  contract,  and  the 
foreclosure  of  the  same,  etc.  The  Dillows,  being  served  by 
personal  service,  appeared  by  J.  H.  Copenheffer,  attorney, 
and  filed  their  answer  in  said  cause.  The  appearance  of  said 
attorney  for  R.  A.  Dillon,  she  claims,  was  wholly  unauthor- 
ized, and,  further,  that  it  has  already  been  adjudicated  by  the 
circuit  court  that  such  appearance  was  unauthorized;  and  I 
find  as  a  matter  of  fact  that  this  latter  claim  is  established 
by  the  evidence. 

"VIII.  On  September  18,  1882,  W.  A.  Maxwell  appears 
by  J.  11.  Copenhefier,  attorney,  and  files  in  said  cause  his 
petition  of  intervention,  setting  up  his  claim  to  the  forty- 
acre  tract  of  said  land,  purchased  by  him  of  the  Dillows; 
and  the  cause  was  continued  to  the  March,  1883,  term  of 
court. 

"IX.  On  March  5,  1883,  the  Dillows,  by  R.  H.  for  him- 
self,  and  claiming  to  act  as  the  agent  of  R.  A.,  assigned  the 
said  contract,  and  sold  the  eighty  acres  held  by  them  under 
the  same  to  the  defendant  "Warfel,  for  the  agreed  price  of 
$2,500;  said  Warfel  assuming  to  pay,  as  a  part  of  the  con- 
sideration, the  amount  due  Potter  and  Levy  on  said  contract. 
As  to  this  conveyance,  R.  A.  Dillow  insists  that  she  never 
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received  any  part  of  the  purchase  price,  nor  ever  authorized 
R.  H.  Dillow  to  make  said  contract  and  sale  for  her;  and  I 
find,  as  a  matter  of  fact,  that  B.  H.  Dillow  had  no  authority 
from  R.  A.  Dillow  to  make  this  contract  or  sale  of  her  inter- 
est in  said  land,  and  that  she  received  no  part  of  the  consid- 
eration therefor,  except  what  was  paid  by  defendant  to  Pot- 
ter and  Levy. 

"X.  On  the  same  day  W.  A  Maxwell  sold  the  forty  acres 
of  said  land  held  by  him  to  defendant  Warfel,  and  executed 
the  proper  assignment  of  his  contract  and  interest  in  the 
same  to  defendant. 

'<XI.  On  March  12,  1883,  defendant  "Warfel,  by  J.  H. 
Copenheffer,  attorney,  filed  his  petition  of  intervention  in 
the  circuit  court  in.  the  Potter-Levy  foreclosure  case,  setting 
up  his  purchases  and  assignments  from  the  Dillows  and 
Maxwell,  and  offering  to  pay  into  court  the  amount  due  Pot- 
ter and  Levy,  and  asking  that  they  be  required  to  execute  to 
him  a  deed  for  the  premises  upon  his  payment  of  said 
amount. 

**XIL  On  the  same  day,  a  judgment  and  decree  were 
rendered  in  said  cause,  which  gave  the  plaintiffs  judgment 
against  R.  H.  and  E.  A.  Dillow,  for  the  sum  of  $1,789,  the 
amount  due  on  said  real  estate  contract,  and  the  further  sum 
of  $150,  attorneys'  fees,  and,  among  other  things  in  said 
decree,  was  the  following:  *And  it  is  further  ordered  that 
the  plaintiffs  have  judgment  against  the  interveners,  W.  A. 
Maxwell  and  A.  M.  Warfel,  for  costs  of  their  proceedings  in 
intervention,  and  that  plaintiffs  have  a  foreclosure  of  said 
real  estate  contract  against  all  defendants  and  interveners 
impleaded  in  this  cause;  and  it  is  further  ordered  that  the 
intervenor  A.  M.  Warfel  pay  into  this  court  the  sum  of 
$1,887.89,  according  to  the  prayer  of  his  said  petition  of 
intervention,  which  said  sum  shall  be  applied  on  and  in  sat- 
isfaction of  the  above  judgment;  that  on  tl^e  payment  of  the 
said  sum  of  money,  as  aforesaid,  to  the  clerk  of  this  court, 
for  the  npe  and  benefit  of  plaintiffs,  it  is  further  ordered  that 
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the  plaintiffs  make,  execute  and  deliver  to  the  said  clerk  for 
the  intervcnor  A.  M.  Warfel  a  warranty  deed  for  the  real 
estate  described  in  the  contract,  set  forth  in  the  intervenor 
"Warfel's  petition;  that,  should  the  plaintiffs  fail  or  refuse  to 
make,  execute  and  deliver  said  deed  of  conveyance  as  above 
designated  witliin  five  days  after  the  said  money  shall  have 
been  paid  into  court,  then  B.  T.  "Nix,  the  clerk  of  this  court, 
is  hereby  authorized  to  execute  said  conveyance  as  a  commis- 
sioner of  this  court,  and  deliver  the  same  to  A.  M.  Warfel; 
that,  on  the  failaro  of  said  intervenor  "Warfel  to  pay  the  said 
sum,  plaintiffs  to  have  special  execution,'  etc. 

<*XIIL  In  accordance  with  the  provisions  in  said  decree, 
defendant  Warfel  paid  the  amount  of  judgment  into  court, 
and,  on  the  twentieth  day  of  March,  18&3,  received  a  war- 
ranty deed  from  Potter  and  Levy  for  the  land,  and  imme- 
diately entered  into  the  possession  of  the  same,  and  has  occu- 
pied and  used  tlie  same  as  a  farm  ever  since. 

-*XIV.  On  July  17,  1883,  R  A.  Dillow  filed  in  the  cir- 
cuit court  her  motion  to  reform  said  decree,  and  served 
notice  of  the  filing  of  said  motion  on  Patterson  &  Ball,  attor- 
neys for  plaintiffs  in  said  cause;  and  said  motion  was  tried 
upon  evidence  introduced  before  the  circuit  court.  On 
the  twenty-second  day  of  September,  1883,  Jas.  Q.  Ball 
appearing  for  plaintiffs,  and  Higbee  &  Hanna  for  defend- 
ant, R.  A.  Dillow,  said  motion  was  sustained  by  the  court, 
which  in  substance  expunged  from  said  decree  the  por- 
tion thereof  set  out  in  number  twelve  above,  and  modi- 
fied th3  same  so  as  to  give  plaintiffs  judgment  against  R.  A. 
Dillow  for  $1,731.87,  and  the  further  sum  of  $150,  attor- 
ney's fee,  and  costs  of  suit  taxed  at dollars,  and  that 

said  judgment  draw  interest  at  the  rate  of  ten  per  cent  per 
annum  from  March  13,1883;  and  further  decreeing  the  fore- 
closure  of  said  real  estate  contract,  and  ordering  the  sale  of 
the  premises  under  special  execution  to  satisfy  the  judgment, 
and  expressly  declaring  that  the  decree  heretofore  entered 
should  not  be  held  to  in  any  manner  affect  defendant  R.   A. 
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Dillow's  eqnity  of  redemption  in  and  to  said  property;  and 
that  all  that  portion  of  the  decree  set  oat  in  number  twelve 
should  in  no  manner  aflTect  the  defendant  R.  A.  Dillow. 

"XV.  Subsequent  to  the  modification  of  said  decree  by 
the  circuit  court,  plaintiffs  Potter  and  Levy  tiled  their  motion 
to  modify  the  modified  decree,  and  the  same  was  submitted 
to  the  court,  and  by  him  taken  under  advisement,  and  over- 
ruled on  the  thirtieth  day  of  December,  1884. 

*'XVI.  This  action  was  commenced  on  the  tenth  day  of 
April,  1884;  but  the  pleadings  have  been  properly  amended 
from  time  to  time,  in  harmony  with  the  ruling  of  the  circuit 
court,  on  motion  to  modify  the  decree. 

**XVII.  I  find  that  defendant  Warfel  acted  in  good  faith 
in  paying  his  money  into  court  under  the  original  decree, 
and  receiving  the  deed  to  said  lands. 

"XVIII.  Defendant,  on  the  twentieth  day  of  May,  1885, 
filed  an  amendment  to  his  answer,  asking  in  his  prayer, 
among  other  things,  to  be  subrogated  to  all  the  rights  of  Pot- 
ter and  Levy  in  the  land  in  controversy,  as  against  plaintiff. 

XIX.  That  the  rental  value  of  the  whole  of  said  real 
estate  is  $225  per  annum;  and  defendants  have  occupied  and 
used  the  same  for  the  years  1883,  1884  and  1885. 

"From  the  fore^roin^j  facts  I  find  the  followino:  conclusions 
of  law:  (1)  That,  at  the  time  of  the  rendition  of  the 
judgment  and  decree,  originally  in  favor  of  Potter  and  Levy, 
plaintiff  R.  A.  Dillow  was  the  owner  of  the  undivided  half 
of  the  N.  W.;i  of  the  N.  K^  of  section  22,  and  the  S.  W.  ^ 
of  the  S.  E.  ^  of  section  15,  all  in  township  73,  range  30,  by 
contract  of  purchase  from  Potter  and  Levy;  (2)  that  since 
that  time  she  has  been  the  owner  of  an  equity  of  redemption 
in  said  described  land,  and  entitled  to  the  rents,  issues  and 
profits  thereof;  (3)  that  from  the  time  defendant  paid  his 
money  into  court  under  the  original  decree,  he  is  entitled  to 
be  subrogated  to  all  the  rights  of  Potter  and  Levy  in  said 
land,  as  against  the  plaintiff,  and  that  bis  relation  to  the 
same  since  taking  the  possession  thereof  has  been  that  of  a 
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mortgagee  in  possession,  and  that  he  should  account  to  plaint- 
iff for  the  rents  and  profits  of  an  undivided  one-half  of  the 
land  described  ia  number  one,  last  above,  which,  assuming 
the  land  to  be  of  the  same  general  character  and  rental  value, 
would  be  $75  per  annum,  aggregating  $225  for  the  three 
years  which  he  has  been  in  possession.  I  recommend  judg- 
ment and  decree  be  entered  by  the  district  court  accordingly. 

**A11  of  which  is  respectfully  submitted. 

"Thos.  L.  Maxwell,  Referee." 

The  plaintiff  movod  the  court  to  correct  the  report  as  to 
the  facts  by  finding  that  the  alleged  sale  of  the  forty  acres  to 
Maxwell  was  adjudicated  against  him  in  the  case  of  Potter 
and  Levy  v.  Dillow  et  al.y  and  to  modify  the  report  through- 
out in  such  way  as  that  R.  H.  and  R.  A.  Dillow  be  held  to 
be  the  joint  owners  of  the  whole  120  acres,  and  to  compel 
Warfel  to  account  for  the  rents  and  profits  of  all  the  land, 
instead  of  only  two-thirds  thereof.  The  court  overruled  this 
motion,  and  we  think  the  ruling  was  correct.  We  do  not 
understand  that  it  was  at  any  time  adjudged  that  Maxwell 
did  not  purchase  the  forty  acres  from  the  plaintiff  and  her 
husband.  It  is  true,  the  court  entered  judgments  against  the 
interveners  Maxwell  and  Warfel  for  the  costs  of  interven- 
tion; but,  in  the  same  decree,  Warfel  was  authorized  to  pay 
the  whole  debt,  and  receive  a  deed  of  the  land  from  Potter 
and  Levy.  It  is  true  that  this  decree  was  afterwards  modi- 
fied on  motion;  but  Warfel  was  not  made  a  party  to  that  pro- 
ceeding. He  paid  the  money  required  to  be  paid  both  for 
the  eighty  acres  he  claimed  and  for  the  forty  acres  claimed 
by  Maxwell,  to  whose  rights  he  succeeded  by  assignment. 
He  became  the  assignee  of  Maxwell  before  the  decree;  and 
the  decree  authorizing  him  to  pay  the  purchase  money  and 
receive  the  deed  was  in  pursuance  of  his  offer  to  make  pay- 
ment as  assignee  of  the  Dillows  and  Maxwell.  That  decree 
has  never  been  modified  in  any  proceeding  to  which  Warfel 
was  a  party. 


Digitized  by 


Google 


MARCH  TERM,  1887.  113 

Bisser  &  Co.  ▼•  Bathburn  et  al. 

On  the  motion  of  the  defendant,  the  court  modified  the 
report  of  the  referee  so  that  the  plaintiff  should  be  required 
to  pay  one-half  of  the  judgment  rendered  against  her,  and 
one>half  of  the  costs  of  the  former  action,  and  an  account  of 
the  rents  and  profits  of  the  land  was  made,  and  a  judgment 
rendered  in  favor  of  Warfel  for  the  balance,  and  a  decree  of 
foreclosure  was  entered,  and  the  land  ordered  sold  to  satisfy 
the  judgment,  interest  and  costs.  It  appears  to  us  that  the 
decree  thus  entered  is  a  fair  and  equitable  adjustment  of  the 
rights  of  the  parties,  for  the  reason  that,  when  Warfel  paid 
for  the  land,  he  became  the  equitable  assignee  of  Potter  and 
Levy,  and  was  entitled  to  all  the  rights  possessed  by  them. 
He  has  an  undoubted  right  to  insist  on  a  foreclosure  for  the 
purchase  money,  and  this  is  just  what  the  court  decreed. 

Affirmed. 


Bisser  &  Co.  v.  Eathburn  et  al. 
Sfbrrt,  Watt  &  Garveb  v.  The  Same, 

1.  Practice  on  Appeal:  svmENCB  to  support  veediot.    A  verdict 

founded  apon  conflictini;  evidence  will  not  be  disturbed  on  appeal  for 
want  of  support  in  the  evidence. 

2.  Fraudulent  Conveyance:  eyidbncb:  cokyersatiok  bbtwebv 

PARTIES.  Where  it  was  sought  to  charge  a  garnishee  with  the  value 
of  goods  alleged  to  have  been  transferred  to  him  by  the  principal 
defendant  in  fraud  of  creditors,  held  that  it  was  proper  to  allow  the 
defendant  to  testify  to  a  conversation  had  between  him  and  the  gar- 
nishee showing  their  fraudulent  purpose. 

8.  :  BALE  BY  FRAUDULENT  VENDEE!  LI  ABILITY  ON  QARNISHMBNT. 


A  fraudulent  vendee  of  goods  may  sell  the  same  to  an  innocent  third 
party  and  give  a  good  title,  but  ho  may  nevertheless  be  held  liable  for 
the  proceeds  on  garnishment,  in  a  suit  against  his  vendor  by  the  cred- 
itors sought  to  be  defeated  by  the  fraudulent  transfer. 

:   :   ;   interest  on  proceeds.    In  such  case  the 


garnishee  is  liable  for  interest  on  the  proceeds  of  the  goods  from  the 
date  of  their  sale  by  him. 
Vol.  LXXI— 8 
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Appeal  from  Pocahontas  District  Court, 

Monday,  Mabch  7. 

AonoN  by  attachment  against  defendant  Batliburn,  in 
which  Bothwell  was  garnished.  An  issue  upon  the  answer 
of  the  garnishee,  denying  indebtedness  to  defendant,  was  in 
each  case  tried  to  a  jury.  A  judgment  for  plaintiff  was  in 
each  case  rendered  against  the  garnishee  upon  special  find- 
ings for  plaintiff.  The  garnishee  appeals.  The  cases  were 
submitted  together  upon  the  same  abstract  and  argument. 

Rolinson  <&  Milchristy  for  appellant. 

Ilenry  S.  Wilcox^  for  appellee. 

Beck,  J. — I.  The  garnishee,  Bothwell,  in  his  answer  de- 
nies that  he  is  indebted  to  the  defendant,  or  has  in  his  pos- 
session or  under  his  control  any  property  rights  or  credits  of 
the  defendant.  He  admits  that  he  purchased  of  defendant 
a  stock  of  merchandise,  but  alleges  that  defendant  was  in- 
debted to  him  in  the  sum  of  $500  for  goods  sold  and  money 
loaned,  and  alleges  that,  in  payment  of  the  debt,  he  took  the 
stock  of  merchandise,  with  the  agreement  that,  if  he  could 
sell  it  for  more  than  the  debt,  such  overplus,  after  deducting 
expenses  incurred  in  handling  the  goods,  should  go  to  de- 
fendant. He  shows  in  his  answer  that  he  sold  the  goods  for 
$600;  that  the  expense  of  handling  them  was  $25;  and 
that  he  is  ready  to  account  for  the  balance  remaining  in  his 
hands.  He  afterwards  paid  into  court  $40,  which  he  admits 
is  due  from  him  to  defendant.  The  answer  of  the  garnishee 
is  denied  by  proper  pleadings  tiled  by  plaintiff,  in  which  it  is 
averred  that  the  stock  of  goods  alleged  to  have  been  sold  by 
defendant  to  the  garnishee  was  of  the  value  of  $1,200,  for 
which  the  garnishee  paid  $530,  leaving  a  balance  due  defend- 
ant of  $670.  In  another  count  of  their  pleadings,  plaintiffs 
allege  that  the  sale  of  the  goods  by  defendant  to  the  gar- 
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nishee  was  made  with  the  purpose  and  intention  on  the  part 
of  both  to  defraud  plaintiffs  and  other  creditors  of  defendant, 
and  is  therefore  void,  and  that,  at  the  time  of  the  service  of 
the  garnishee  process,  the  garnishee  was  in  possession  of  the 
goods,  which  he  has  converted  to  his  own  use.  It  is  alleged 
that  the  goods  were  of  the  reasonable  value  of  $1,200.  Un- 
der an  agreement  of  the  parties,  the  two  causes  were  tried 
together,  and  are  submitted  in  the  same  manner  in  this 
court. 

The  district  court  directed  the  jury  to  return  special  find- 
ings in  response  to  the  following  question  submitted  to  them. 
Their  findings  are  indicated  by  the  answers  following  the 
questions: 

"Submitted  by  the  court  on  its  own  motion:  (1)  What 
was  the  actual  value  of  the  goods  at  the  time  of  sale  to 
Both  well?  Answer.  $1,030.  (2)  What  was  the  reason- 
able value  of  the  expenses  and  services  of  Both  well  in  taking 
and  negotiating  a  sale  of  the  goods?  A.  $25.  (3)  How 
much  was  the  entire  consideration  to  be  paid  by  Bothwell 
for  the  goods  under  the  contract  of  purchase?  A.  ^,000. 
(4)  Under  the  contract  of  purchase,  was  the  garnishee  to 
pay  the  defendant  anything  above  $541.74,  which  defendant 
was  owing  the  garnishee?  A.  Yes.  (5)  If  you  answer  the 
foregoing  interrogatory  by  *yes,'  then  state  how  much  the 
garnishee  was  to  pay  for  the  goods  above  the  sum  of 
$541.74?    A.  $488.26. 

"  Submitted  at  the  request  of  plaintiffs,  Sperry,  Watt  & 
Gktrver  and  Chas.  E.  Kisser  &  Co.:  (1)  Was  the  garnishee 
indebted  to  defendant  on  the  twelfth  day  of  May,  18S4,  at 
the  time  of  the  service  of  the  notice  of  garnishment  in  the 
case  oi  Risaer  <&  Co.  v.  Rathbumf  If  so,  state  the  amount 
Answer.  $488.26.  (2)  Was  tlie  garnishee,  BothwcU,,  in« 
debted  to  defendant  on  the  nineteenth  day  of  May,  1884,.  at 
the  service  of  notice  of  garnishment  in  the  case  of  Sperry^ 
Watt  &  Qarver  v.  Rathhumf  If  so,  state  the  amount. 
A.  $463.26.     (3)  What  was  the  fair  market  value  of  the 
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property  conveyed  to  the  garnishee  by  the  defendant  on  the 
tenth  day  of  May,  1884,  at  the  time  of  sale?  A,  $1,030. 
(4)  Was  the  sale  by  defendant  to  Bothwell  on  the  tenth  day 
of  May,  1884,  made  by  defendant  with  an  intent  to  defrand 
his  other  creditors?  A.  Yes.  (5)  If  yon  answer  *  yes '  to 
question  No.  4,  state  whether  said  garnishee  knew  of  such 
intent  at  the  time  of  sale.  A.  Yes.  (6)  Was  there  a  secret 
agreement  or  understanding  between  the  defendant  and  the 
garnishee  that  said  garnishee  should  invoice  the  property 
sold  him  by  said  defendant,  and  pay  the  said  defendant  the 
amount  said  goods  should  invoice  over  and  above  the  amount 
said  defendant  owed  said  garnishee?  A,  Yes.  (7)  Was 
there  a  secret  agreement  or  understanding  between  the  de- 
fendant and  said  garnishee  that  the  said  garnishee  should 
sell  said  stock  of  goods,  and  pay  to  defendant  the  amount 
realized  from  said  sale,  after  deducting  reasonable  compen- 
sation for  his  service  and  expenses  in  making  the  same,  and 
the  indebtedness  of  said  defendant  to  said  garnishee?  A. 
Yes. 

"  Submitted  at  the  request  of  the  garnishee:  (1)  Did  the 
garnishee  have  any  fraudulent  purpose  in  purchasing  the 
goods  of  Kathburn?  Answer.  Yes.  (2)  Was  the  purpose 
of  Bothwell,  in  purchasing  the  goods  in  controversy,  to  se- 
cure  payment  for  his  own  claim  against  Kathburn  only?  A. 
No.^' 

Upon  these  special  findings  the  district  court  rendered 
judgment  against  the  garnishee  in  favor  of  Risser  &  Co., 
for  $359.90,  and  costs  of  the  garnishment  proceedings,  and 
a  like  judgment  in  favor  of  Sperry,  Watt  &  Garver  for 
$723.20,  and  costs.  It  appears  that  interest  upon  the  value 
of  the  goods  as  found  by  the  jury  was  included  in  the  judg- 
ment. 

II.  The  special  findings  are  for  plaintiffs  upon  both 
counts  of  their  pleadings,  denying  the  garnishee's  answer. 
The  findings  upon  the  second  count  are  in  response  to  ques- 
tions asked  upon  the  motion  of  Sperry,  Watt  &  Garver. 
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*- 

We  presume  that,  as  they  were  the  second  attaching  credit- 
ors, they  thought  it  important  that  the  issues  raised  by  the 
second  count  should  be  determined  in  order  to  recover  their 
claim  as  against  the  garnishee.  We  shall  find  it  necessary 
to  consider  only  the  findings  under  the  second  count. 

III.  It  is  first  insisted  that  the  evidence  does  not  suffi- 
ciently support  the  special  findings,  which,  therefore,  should 
1.  PBAcnca     hsLve  been  set  aside.     All  that  can  be  said  upon 

evidenceio  this  point  is  that  the  evidence  was  conflicting, 
sugpo  ver-  ^jpon  thejquestiou  of  fraud  the  verdict  was  sup- 
ported by  the  direct  testimony  of  Rathburn,  and  a  number 
of  circumstances  established  by  other  evidence.  Against  it 
was  the  equally  direct  and  positive  evidence  of  the  gar- 
nishee, corroborated  to  some  extent  by  other  witnesses.  The 
jury  believed  the  testimony  for  plaintifis,  and  discarded  the 
evidence  on  the  other  side.  There  is  no  ground  to  hold  that 
in  doing  so  they  did  not  intelligently  and  honestly  exercise 
the  discretion  imposed  upon  them  by  law.  The  same 
remarks  are  applicable  to  the  question  of  the  value  of  the 
goods.  Counsel  for  the  garnishee  make  earnest  complaint 
upon  this  point.  It  may  be  that  the  preponderance  of  the 
evidence  shows  that  the  goods  were  of  less  value  than  was 
found  by  the  jury;  but  there  is  not  such  a  lack  of  evidence 
on  this  poijit  as  authorizes  us  to  reverse  the  judgment. 
Complaint  is  made  that  the  deposit  of  $40  was  not  consid- 
ered by  the  court  in  rendering  judgment;  but,  if  there  be 
an  error  in  this  regard,  it  is  cured  by  an  agreement  of  record 
in  this  case,  under  which  that  sum  is  credited  upon  the 
judgment  in  favor  of  Risser  &  Co. 

IV.  Rathburn,  the    defendant,  was,    against    the    gar- 
nishee's objection,  rightly  permitted  to  testify  to  a  conversa- 
tion had  between  the  two,  clearly  showing  their 


2.  FRAUDU- 


LBNT  convey-  fraudulent  purpose.     Counsel  insist  that,  if  the 
deuce:  con-     goie  was  valid,  it  could  not  be  rendered  invalid 

venation  be-  '  ,  . 

twecn parties,  ^y  j^^y  misrepresentations  as  to  its  character. 
This  position  may  be  admitted;  but,  if  the  conversation  was 
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actually  had,  it  shows  the  fraudulent  purpose  of  both  par- 
ties, and  was  not  a  "  misrepresentation."  And  if  the  testi- 
mony showing  the  conversation  be  believed,  the  sale  must 
be  held  void  for  fraud. 

V.  Counsel  insist  that,  as  the  sale  was  not  void  as  be- 
tween the  parties  thereto,  Brewer,  the  purchaser  from  Both- 
s. tsaie    well,  acquired  a  good  title;  and,  if  he  acquired 

vendee  :"iia-  a  good  title,  Bothwell  must  have  had  a  good 
nishmeut.  '  title.  But  it  does  not  follow  that,  because  Brewer 
acquired  a  good  title,  Bothwell,  by  disposing  of  these  goods 
while  they  were  so  subject  to  plaintiffs'  debts,  did  not  be- 
come liable  to  plaintiffs  for  their  value,  who  rightly  pursued 
their  remedy  against  him  by  garnishment.  These  views 
sufficiently  answer  counsel's  position  that  Bothwell  cannot 
be  held  liable  for  the  goods  by  reason  of  the  fact  that  he 
had  disposed  of  them  when  the  process  of  garnishment  was 
served  upon  him. 

VI.  Counsel  for  the  garnishee  insist  that  two  of  the 
special  findings  are  conflicting,  in  that  one  finds  that  the 
consideration  paid  by  Bothwell  for  the  goods  was  $1,000, 
and  the  other  that  he  was  to  pay  $1 ,030.  The  first  finding  cor- 
rectly states  the  consideration  to  be  paid  under  the  contract 
of  purchase  by  Bothwell.  The  second  is  doubtless  based 
upon  the  value  of  the  goods  for  which  Bothwell  was  liable 
without  regard  to  the  contract. 

VII.  Counsel  also  complain  that  the  court  added  to  the 
value  of  the  goods  interest,  which  was  included  in  the  jndg- 
^ ment.     This  was  correct.     The  goods  were  sub- 

ei^toITprl^ '"  j^^^  *^  plaintiffs'  debt.  The  garnishee  fraudn- 
^**^^  lently  appropriated  them  to  his  own  use.     lie 

was  lawfully  charged   with   interest  from   the  day  of  the 
appropriation. 

The  foregoing  discussion  disposes  of  all  questions  in  the 
case.     The  judgment  of  the  circuit  court  must  be 

Affikmkd. 
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HioKS  V.  The  Fabmebs'  Ins.  Co. 

1.  Fire  lasoranoe:  condition  against  incombrancb:  violation. 
A  oondidon  in  a  fire-insaranoe  policy,  issaed  to  a  firm,  that  the  property 
should  not  afterwards  be  in  any  manner  incambered,  was  violated  by 
the  execation  of  a  mortgage  by  one  of  the  partners  on  his  undivided 
one-third  interest  in  the  property,  and  by  a  jadgment  against  him  which 
became  a  lien  on  his  said  interest. 

Appeal  from  Mon/roe  Circuit  Court. 

Monday,  Maboh  7. 

Action  upon  a  policy  of  insurance.  A  demurrer  to  the 
defendant's  answer  to  the  petition  was  overruled.  Plaintiff 
standing  on  his  demurrer,  judgment  was  rendered  for  defend- 
ant.    Plaintiff  appeals. 

Oleason  <&  Haskell  and  IT.  Z.  Daehiell^  for  appellant 

Frank  C,  Hormely  for  appellee. 

Beck,  J. — The  policy  in  suit  contains  a  condition  that  it 
shall  become  void  "  if  the  property  insured  be  sold,  or  any 
change  take  place  in  the  title  thereof,  or  if  the  property  or 
any  part  thereof,  hereafter  in  any  manper  whatever  incum- 
bered." The  answer  alleges  that  plaintiff,  after  the  execu- 
tion of  the  policy,  and  before  the  fire,  incumbered  the  prop- 
erty insured  by  executing  on  his  interest  therein,  which  was 
one-third,  a  mortgage,  etc.,  and  that  it  was  incumbered  dur- 
ing the  same  time  by  a  judgment  against  plaintiff,  which 
became  and  has  remained  a  lien  on  the  property.  It  is 
shown  by  the  pleadings  that  the  policy  was  issued  to  a  firm 
of  which  plaintiff  is  a  partner,  and  that  the  policy,  after  the 
loss,  was  assigned  to  him.  The  plaintiff  demurs  to  the 
answer,  on  the  ground  that  the  mortgage  and  judgment, 
having  been  executed  and  rendered  while  plaintiff  was  one 
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of  the  partners  to  whom  the  policy  was  issued,  do  not  con- 
stitute a  breach  of  the  condition  of  the  policy.  The  prop- 
erty insured  was  an  oflSce  building  and  furniture  therein. 
The  answer  alleges  that  plaintiff  held  a  one-third  interest 
therein,  and  that  it  was  incumbered  by  the  m6rtgage  and 
judgment.  Surely,  under  these  allegations,  defendant  would 
be  permitted  to  show  both  a  mortgage  and  judgment  incum- 
brance upon  plaintiff's  interest  in  the  property.  And  that 
the  mortgage  and  judgment,  as  they  are  set  out  in  the 
answer,  would  incumber  plaintiff's  interest  in  the  property, 
there  can  be  no  doubt.  The  petition  alleges  that  plaintiff  owned 
one-third  of  the  property,  and  that  the  mortgage  was  executed 
upon  that  interest,  and  the  judgment  was  rendered  while  he 
owned  it.  That  liens  were  created  as  against  tlie  realty  is 
very  plain.  Their  extent  or  the  manner  of  their  enforce- 
ment need  not  be  a  subject  of  inquiry. 

The  case,  in  our  opinion,  was  rightly  decided  by  the  court 

below. 

Affirmed. 


The  National  Bans  of  Qalena  v.  Ohase  bt  al. 

1.  Gkirnishment :  surplus  proceeds  of  collateral  bbouritt. 
Where  a  bank  received  from  C.  certain  notes  as  collateral  security  for  a 
loan,  and  collected  the  notes  and  paid  the  loan  out  of  the  proceeds,  and 
had  money  left,  and  the  bank  was  garnished  as  the  debtor  of  C,  and 
there  was  no  proof  by  an  intervenor  claiming  the  money  of  an  assignment 
to  him,  held  that  it  was  error  to  discharge  the  garnishee  on  motion  of 
the  intervenor. 

Appeal  /rom  Plymouth  Girouit  Court. 

Monday,  March  7. 

This  is  a  proceeding  in  attachment  by  garnishment.     The 
defendant  Ohase  is  the  judgment  debtor.     The  First  National 
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Bank  of  Le  Mars  is  the  garnishee.  The  subject  of  the  garnish- 
ment is  money  in  the  possession  of  the  garnishee,  the  proceeds 
of  a  promissory  note  which  the  bank  collected.  0.  A.  Robbe 
appeared  as  an  intervener,  and  claimed  that  the  note  was 
purchased  by  him  of  Chase,  while  in  the  possession  of  the 
bank,  and  before  the  garnishment,  and  that  he  is  entitled  to 
the  proceeds  of  the  note.  At  the  May  term,  1885,  certain 
depositions  taken  in  behalf  of  Robbe,  the  intervenor,  were 
suppressed,  on  motion  of  the  plaintiff,  and  the  cause  was 
continued  to  the  December  term,  1885.  During  the  vaca- 
tion, the  intervenor  sued  out  'another  commission,  and  took 
the  depositions  again;  and,  at  the  December  term,  they  were 
again  suppressed,  on  motion  of  plaintiff.  At  the  same  time 
the  cashier  of  the  Bank  of  Le  Mars,  garnishee,  appeared, 
and  was  examined  in  open  court,  and  his  answers,  as  gar- 
nishee, were  reduced  to  writing.  The  garnishee  and  the 
intervenor  moved  that  the  garnishee  be  discharged,  on  the 
ground  that  the  evidence  did  not  show  an  unpaid  judgment 
against  Chase,  and  the  answers  of  the  gai*nishee  did  not  show 
that  the  garnishee  had  any  money  rights  or  credits  of  the 
defendant  Chase  in  its  possession.  The  motion  was  sustained 
and  the  garnishee  discharged,  to  which  ruling  the  plaintiff 
excepted.  Afterwards,  and  at  the  same  term,  the  plaintiff 
filed  a  motion  to  dismiss  the  petition  of  the  intervenor,  on 
the  ground  that,  as  the  garnishee  had  been  discharged,  the 
court  had  lost  all  jurisdiction  over  the  garnishee,  as  well  as 
over  the  garnished  property.  This  motion  was  overruled,  to 
which  ruling  the  plaintiff  excepted.  At  the  same  term  the 
court  called  the  case  "for  trial  as  to  the  intervener's  inter- 
vention," and  the  intervenor  offered  in  evidence  the  deposi- 
tions which  had  been  suppressed,  and  attempted  to  show  by 
oral  testimony  that  the  depositions  were  taken  in  accordance 
with  the  laws  of  New  Hampshire,  where  they  were  taken. 
The  plaintiff  objected  to  all  the  evidence.  The  court  sus- 
tained the  objection,  and  the  intervenor  excepted.  There- 
upon the  court,  upon  its  own  motion,  and  against  the  objec- 
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tions  and  exceptions  of  both  parties^  continued  the  cause 
until  the  next  term.     Both  parties  appeal. 

J,  H.  StrubUy  for  the  plaintiff. 

Curtis  (6  Durley^  for  the  defendant  Chase  and  for  the  gar- 
nishee and  the  intervenor. 

EoTHBOCK,  J. — It  will  be  observed  from  the  above  state- 
ment of  facts  that  there  has  been  some  remarkable  practice 
in  this  case.  There  has  been  no  final  judgment  in  the  court 
below.  The  last  step  that  appears  to  have  been  taken  was  a 
continuance  of  the  cause  against  the  objection  of  both  par- 
ties. Our  first  impression,  after  an  examination  of  the 
record,  was  that  no  appeal  would  lie,  because  the  court  below 
might  yet  correct  any  of  the  errors  complained  of.  We  are  still 
of  the  opinion  that  the  intervenor  has  no  right  to  appeal. 
Indeed,  we  do  not  understand  that  he  claims  that  his  deposi- 
tions were  properly  taken;  and,  as  the  cause  was  continued, 
there  was  nothing  to  prevent  him  from  again  taking  deposi- 
tions. Bat,  on  reflection,  we  think  the  plaintiff  has  the 
right  to  appeal  from  the  order  discharging  the  garnishee. 
That  order  appears  to  have  been  adhered  to  throughout  all 
the  subsequent  proceedings.  It  was  an  order  which  affected 
the  substantial  rights  of  the  parties.  It  is  very  plain  that 
the  order  should  not  have  been  made.  The  answer  of  the 
garnishee  showed  that  Chase,  the  judgment  debtor,  deposited 
two  notes  with  the  garnishee,  as  collateral  security  for  a 
loan  by  the  bank  and  a  loan  by  another  party.  The  notes 
were  executed  by  one  Blades,  payable  to  the  order  of  Chase, 
and,  when  deposited  as  collateral,  were  not  due.  Blades 
resided  in  Dakota;  and,  when  the  notes  became  due,  the 
bank  sent  them  to  Dakota  for  collection.  Blades  paid  the 
notes.  The  proceeds  of  the  first  note  paid  the  loans  for 
which  both  notes  were  collateral,  and  the  bank  held  the  pro- 
ceeds of  the  second  note  for  Chase,  or  his  assignee.  If  Chase 
made  no  assignment  of  the  note  or  proceeds  before  the  garnish- 
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ment,  the  proceeds  were  attachable  for  his  debts.  When  the 
answer  of  the  garnishee  showed  this  state  of  facts,  Kobbe,  the 
intervenor,  should  have  set  himself  about  proving  the  allega- 
tions of  his  petition  of  intervention,  instead  of  moving  to 
discharge  the  garnishee.  It  is  true,  he  also  claimed  in  his 
motion  that  plaintiffdid  not  prove  that  the  judgment  had  not 
been  paid;  but  we  are  not  prepared  to  believe  that  the  court 
sustained  the  motion  on  this  ground.  The  execution  was 
introduced  in  evidence,  and,  if  it  had  been  necessary  to  prove 
that  the  judgment  was  not  paid,  this  proof  was  sufficient. 
The  fact  that  the  garnishee  had  been  discharged  no  doubt 
led  to  the  subsequent  somewhat  anomalous  proceedings  in 
the  case.  The  record  shows  that 'the  plaintiff  was  permitted 
to  appear  afterwards  in  the  case,  although  it  had  no  interest 
therein.  The  discharge  of  the  garnishee  effectually  disposed 
of  all  it  claimed  in  the  case.  The  discharge  was  an  adjudi- 
.  cation  that  the  plaintiff  had  no  right  to  the  money  in  the 
custody  of  the  garnishee.  But  the  plaintiff  did  appear 
afterwards,  and,  when  the  intervener  attempted  to  resurrect 
the  defunct  depositions,  plaintiff  objected,  and  the  objection 
was  sustained.  The  intervener  was  then  left  without  proof 
of  the  assignment,  and  the  court  doubtless  thought  that  the  best 
way  out  of  the  dilemma  was  to  continue  the  case,  which  was 
done. 

We  think  the  motion  to  discharge  the  garnishee  should 
have  been  overruled,  and  that  the  parties  should  take  up  the 
case  at  that  point,  and  try  it  in  a  regular  and  orderly  man- 
ner.    The  cause  will  be  reversed  on  the  plaintiff's  appeal. 
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AuLMAN  V.  Aulman  et  al.     (Two  cases.) 
GuBLioH  y.  The  Same. 

1.  Assignment  for  Benefit  of  Creditors :    what  is  not:  prefbii- 

BiNO  CEBDiTOES.  The  transfer  by  an  insolvent  of  all  his  property,  in 
parcels,  by  deeds  and  mortjirages,  to  several  of  his  creditors,  in  satisfac- 
tion or  security  of  their  claims,  does  not  constitute  tin  assifi^nment  for 
the  benefit  of  creditors,  thoufrh  all  done  at  one  time  and  as  one  trans- 
action; and  such  conveyance  cannot  be  set  aside  as  beingr  in  violation  of 
§  2115  of  the  Code.    (See  opinion  for  cases  followed  and  distinguished.) 

2.  Fraudulent  Conveyance:  btidbncb:  rioht  of  creditor  to 

SBCX7BB  prbferbnce.  A  Creditor  has  a  right  to  secure  his  own  claim, 
even  though  he  knows  that  there  will  be  nothing  left  to  secure  or  sat- 
isfy other  creditors;  and,  there  being  no  other  evidence  of  a  fraudulent 
intent  in  the  conveyances  herein  assailed,  held  that  they  could  not  be  set 
aside  as  baing  in  fraud  of  creditors. 

Appeals  from  Polk  Circuit  Court. 

Monday,  Mabch  7. 

These  are  actions  for  the  foreclosure  of  mortgages  given  ' 
by  Loreuz  Aulman  and  George  Aulman  to  the  plaintiffs. 
Certain  creditors  of  the  mortgagors  became  parties  to  the 
suits  by  intervention,  and  they  tiled  cross-bills,  in  which  they 
claimed  that  the  mortgages  were  void  as  to  the  creditors  of 
the  mortgagors.  The  mortgagees  and  plaintiffs  herein  were 
also  creditors  of  Lorenz  and  George  Aulman;  and  the  suits 
involve  the  conflicting  claims  of  creditors  to  the  assets  of  an 
insolvent  partnership.  There  were  decrees  in  the  court  below 
declaring  the  mortgages  to  be  void.     Plaintiffs  appeal. 

Ooode  cfe  PhillipSy  for  appellants. 

Cummins  dk  Wright  and  Bar  croft  dk  Bowen^  for  appellees. 

KoTHROOK,  J. — I.     Lorenz  Aulman  and  George  Aulman 

were  engaged  for  several  years  in  the  foundry  business,  under 

the  name  of  the  Aulman  Eno^ine  Works.    About 

1.  ASSION-  ^  , 

?flt^?redf-'^"  the  first  of  December,  1885,  they  found 
mJ?:*  prefer-  ^^^^  ^^^^7  ^^^^  financially  embarrassed  and 
Ping  creditors,  enable  to  meet  the  demands  of  their  creditors, 
and,  unless  relieved  in  some  way  from  their  embarrassment. 
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they  would  be  compelled  to  suspend  business.  They  con- 
ceived the  plan  of  organizing  a  joint-slock  company  and 
inducing  their  brother  William,  and  one  Schwester,  to  take 
stock  in  the  venture,  and  advance  money  sufficient  to  con- 
tinue the  business.  This  was  not  accomplished.  Lorenz 
Aulman  was  the  active  business  manager  of  the  firm,  and; 
knowing  that  he  could  not  discharge  the  liabilities,  there 
were  given  to  certain  of  the  creditors  of  the  firm  the  follow- 
ing instruments:  To  the  plaintiff  Theodore  Aulman  a  chat- 
tel mortgage  upon  all  the  personal  property  of  the  grantors, 
including  books  of  account  and  notes,  and  another  mortgage 
to  the  same  party  upon  certain  real  estate;  one  mortgage  to 
Theodore  Gnelich  upon  certain  real  estate;  a  deed  to  Lena 
Bompano  of  certain  real  estate,  and  an  assignment  to 
William  Aulman  of  a  certain  chattel  mortgage  held  by 
the  partnership  against  another  party.  These  instruments 
covered  all  of  the  property  of  the  partnership,  and  all 
the  property  of  the  individual  members  of  the  firm  which 
was  subject  to  execution  or  attachment.  The  instruments 
above  enumerated  were  all  executed  on  the  eleventh  day  of 
December,  1885,  and  filed  for  record  two  days  afterwards. 
They  were  all  prepared  by  the  same  person,  and  signed  at  the 
same  time;  and  the  evidence  shows  quite  satisfactorily  that 
they  were  all  parts  of  a  general  design  to  secure  the  credit- 
ors to  whom  they  were  given.  The  defendants  contend  that 
these  several  instruments  constituted  a  general  assignment, 
and  were  void  because  they  gave  preference  to  certain  of  the 
creditors  of  the  partnership. 

It  is  provided  by  section  2115  of  the  Code  that  "no  gen- 
eral assignment  of  property  by  an  insolvent,  or  in  contem- 
plation of  insolvency,  for  the  benefit  of  creditors,  shall  be 
valid,  unless  it  be  made  for  the  benefit  of  all  his  creditors  in 
proportion  to  the  amount  of  their  respective  claims.^'  It  is 
not  denied  that  an  insolvent  debtor  may  lawfully  make  such 
a  disposition  of  his  property  as  to  entitle  one  or  more  credit- 
ors to  a  preference  over  others.     This  he  may  do  by  mort- 
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gage,  or  sale,  or  conveyance;  and  the  fact  that  snch  mortgages, 
sales  and  conveyaoces  embrace  all  of  bis  property  does  not 
necessarily  constitute  the  transaction  a  general  assignment. 
In  Van  Patten  v.  BarVj  53  Iowa,  518,  it  was  held  that  a 
number  of  mortgages  to  creditors  and  an  assignment  may 
be  taken  as  one  transaction,  and  as  constituting  a  general 
assignment.  That  case  was  determined  upon  a  demurrer  to 
the  petition,  in  which  it  was  alleged  that  the  mortgages  and 
the  assignment  were  all  parts  of  the  same  transaction,  and 
were  intended  by  tlie  insolvent  to  operate  as  a  general  assign- 
ment for  the  benefit  of  creditors. 

•  In  Fromme  v.  Jones^  13  Iowa,  474;  Lampson  v.  Arnold^ 
19  Id.,  479;  Farwell  v.  Howard^  26  Id.,  381;  Kohnv.  Clem- 
entj  58  Id.,  589,  and  Gage  v.  Parry^  69  Id.,  605,  and  other 
cases,  this  court  has  held  that  the  execution  of  mortgages  by 
insolvent  debtors,  with  the  bona  fide  intention  of  securing  par- 
ticular creditors,  does  not  operate  as  a  general  assignment  for 
the  benefit  of  creditors;  and  some  of  the  cited  cases  hold  that 
the  execution  of  a  general  assignment  for  the  benefit  of  cred- 
itors, within  a  very  short  time  after  t|^e  execution  of  the 
mortgages,  cannot  be  considered  part  of  the  same  transaction. 
In  the  case  of  Burrows  v.  Lehndorff^  8  Iowa,  96,  where 
several  mortgages  and  deeds  of  trust  were  executed  by  a 
party  in  a  state  of  insolvency,  and  covering  all  of  his  prop- 
erty, by  which  certain  creditors  were  preferred  to  others, 
each  instrument  conveying  the  same  property  and  reciting 
that  it  was  subject  to  the  prior  conveyance,  and  all  tiled  for 
record  on  the  same  day,  five  minutes  time  intervening  between 
the  filing  of  each,  it  was  held  that  the  transaction  consti- 
tuted, in  legal  efiect,  a  general  assignment,  and  was  void. 
But  in  that  case  the  mortgages  and  deeds  of  trust  were  exe- 
cuted by  the  insolvent  without  the  knowledge  of  the  credit- 
ors secured  thereby,  and  it  was  not  shown  that  the  insolvent 
had  creditors  who  were  not  secured  in  the  manner  above 
stated.  One  of  the  creditors  repudiated  the  mortgage  made 
to  him,  and  attached  the  property    of  the  insolrent.     It 
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requires  two  or  more  parties  to  make  a  lawful  contract;  and 
it  appears  that,  in  the  cited  case,  the  insolvent  executed  the 
mortgages  and  deeds  of  trust,  and  put  them  on  record,  with- 
out consultation  with  the  creditors  he  intended  to  secure. 
Their  relation  to  the  transaction  was  the  same  as  they  would 
have  had  to  a  general  assignment.  It  might  well  be  held, 
upon  such  a  state  of  facts,  that  the  transaction  was  a  general 
assignment. 

The  facts  in  the  case  at  bar  are  quite  different.  The  cred> 
itors  secured  by  the  mortgages  and  deeds  were  bona  fide 
creditors.  The  evidence  shows  that  from  the  time  their  debts 
were  contracted  it  had  been  contemplated  by  the  parties  that 
they  were  to  be  secured.  It  is  true  that  Lorenz  Aulman,  one 
of  the  insolvent  partners,  sought  out  the  creditors,  and 
offered  the  security.  This  was  done  by  a  personal  interview 
with  one  of  them,  and  by  mail  with  another)  and  by  tele- 
graph with  another.  All  of  them  assented  to  the  arrange- 
ment, and  accepted  the  security  offered.  The  transaction  is 
conclusively  shown  by  the  evidence  to  have  been  intended  by 
the  debtors  as  security  to  their  creditors,  and,  as  is  said  in 
Oage  v.  Parry^  aupra^  "they  had  the  legal  right  to  pay  or 
secure  any  one  or  more  of  their  creditors;  and  their  right  in 
this  respect  was  not  at  all  affected  by  the  fact  that  they  were 
insolvent.  Nor  does  the  fact  that  the  whole  of  their  assets 
was  devoted  to  the  payment  or  security  of  but  a  portion  of 
the  debts  they  were  owing  afford  any  ground  of  complaint  to 
those  creditors  whose  debts  were  unsecured."  We  think  it  is 
quite  clear  that  the  transaction  cannot  be  held  to  be  a  gen- 
eral assignment. 

II.  It  was  further  claimed  by  the  defendant  creditors  that 
the  mortgages  and  the  deed  were  void,  because  they  were 
%  FKAUDu-  made  for  the  purpose  of  hindering,  delaying  and 
▼eyance:  e?!-  defrauding  the  unsecured  creditors.     It  is  stated 

dence :  right     ,  ,  ,  .        .  i    i  i      i 

of  creditor  to   in   argument   that   the   circuit    court  held   the 

secure  prefer-  ° 

ence.  instruments  to  be  void  on  this  ground.     We  have 

examined  all  of  the  evidence  with  that  care  which  is  requi- 
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site  where  a  question  of  fact  is  triable  anew  in  this  court, 
and  our  conclusion  is  that,  if  the  decree  of  the  court  below 
was  based  upon  this  ground,  it  cannot  be  sustained.  The 
evidence  shows  that  the  debts  secured  by  the  instruments 
were  valid  obligations  of  long  standing.  The  principal  cred- 
itor secured  was  the  mother  of  the  partners.  She  was  an 
invalid  old  lady,  incapable  of  transacting  business,  and 
depended  upon  her  son  Lorenz  Aulman  as  her  business  agent 
Theodore  Guelich  was  a  relative  of  the  insolvents,  and 
resided  at  Burlington,  in  this  State,  and  Mrs.  Eompano, 
another  relative,  resided  in  the  city  of  New  York.  When 
Lorenz  Aulman  determined  to  secure  these  claims,  he  called 
upon  Mr.  Phillips,  an  attorney,  and  upon  his  advice  he  com- 
municated to  the  creditors  the  fact  that  it  was  his  purpose  to 
secure  their  debts.  As  soon  as  he  received  their  assent,  the 
securities  were  made  and  put  upon  record  by  Mr.  Phillips 
for  the  creditors  secured.  We  need  not  discuss  the  purpose 
or  intention  of  the  debtors  in  securing  these  creditors.  It  is 
enough  to  say  that  there  is  no  evidence  that  the  creditors 
secured  had  any  unlawful  or  fraudulent  motive  in  taking 
security  for  their  debts.  If  they  had  known  that  the  secur- 
ity taken  by  them  would  defeat  other  creditors  in  securing 
their  claims,  their  acts  would  not  be  fraudulent.  A  creditor 
has  the  right  to  secure  his  own  claim,  although  he  may  know 
that  by  so  doing  other  creditors  will  lose  their  claims.  Any 
other  rule  would  preclude  a  creditor  from  securing  a  debt, 
because  of  his  knowledge  that  his  debtor  was  not  able  to  pay 
or  secure  all  of  his  creditors.  There  is  no  evidence  that  the 
plaintiffs  received  the  mortgages  with  any  intent  to  hold  the 
property  for  the  benefit  of  the  insolvents.  On  the  contrary, 
the  mortgages  were  given  without  time,  and  to  secure  notes 
made  payable  one  day  after  date.  It  is  useless  to  further 
discuss  this  question.  It  appears  to  us  that  there  is  no  evi- 
dence whatever  that  the  instruments  in  question  were  fraud- 
ulent Indeed,  if  it  had  been  shown  that  these  secured  cred- 
itors entered  into  all  of  the  purposes  and  acts  of  the  debtors. 
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and  were  moved  by  the  same  intent,  we  qnestion  very  much 
whether  a  decree  holding  the  instruments  to  be  fraudulent 
ought  to  be  sustained. 

Rbvebsbd. 


8.  :  LIABILITY  OP  SURETY.    Ordinarily,  if  the  principal  is  bound,  so 

is  the  surety;  and,  in  this  case,  held  that,  where  the  fraudulent  conceal- 
ment of  a  justice  of  the  peace  prevented  the  statute  of  limitations  from 
runninjf  in  his  fay(»r,  it  also  prevented  it  from  running:  in  favor  of  his 
sureties. 

Appeal  from  Franklin  Circuit  Court. 

Tuesday,  March  8. 

The  defendant  McCormick  was  elected  and  qualified  as 
justice  of  the  peace.  The  other  defendants  are  sureties  on 
his  official  bond,  on  which  this  action  was  brought  to  recover 
money  collected  by  him  as  such  justice  on  a  judgment  upon 
Ills  docket.  The  money  was  received  by  the  justice  on  the 
twenty-fourth  day  of  January,  1882,  and  this  action  was 
Vol.  LXXI— 9 


!  71    129 
79      Ml 


Bbaj>fobd  v.  MoCobmick  et  al. 

1.  Statute  of  Limitations :  when  it  begins  to  bun:  fraudulent    '^^^  io\ 

CONCEALMENT.  When  the  party  against  whom  a  cause  of  action  in  favor 
of  another  has  accrued,  by  fraud  or  actual  fraudulent  concealment  pie- 
venis  him  from  ohtainincr  knowledfife  thereof,  the  statute  of  limitations 
will  commence  to  run  only  from  the  time  the  ri^rht  of  action  is  discov- 
ered, or  might,  by  the  use  of  due  diligence,  have  been  discovered. 
{Dist.  Twp.  of  Boomer  v,  French,  40  Iowa.  601,  and  FindUy  v.  Stewart, 
* 46  Id.» 655,  followed) 

2.  : : :  application  of  rule  to  justice  of  peace 

AND  8UBBTIBS.  Accordingly,  where  a  justice  of  the  peace  bad  col- 
lected a  judgment  nx)on  his  docket  in  favor  of  the  plaintiff,  and,  when 
plaintiff  inquired  of  him  from  time  to  time  whether  anything  had  been 
collected  thereon,  the  justice  ^sely  answered  that  nothing  had  been 
collected,  held  that  the  statute  of  limitations  did  not  begin  I  to  run 
against  plaintiff 's  right  of  action  against  the  justice  and  his  sureties 
to  recover  the  money  so  collected,  until  he  had  discovered  the  fraud, 
notwithstanding  the  collection  was  entered  on  the  justice *s  docket,  and 
plaintiff  might  have  learned  of  it  by  consulting  the  docket. 
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commenced  on  the  sixth  day  of  July,  188.^,  and  the  term  of 
office  of  the  justice  expired  on  the  first  day  of  January, 
1883.  The  petition  states  that  McCormick  "fraudulently 
concealed  the  fact  from  the  plaintiff  that  any  amount  had 
been  collected  on  said  judgment,  and  retained  said  money, 
and  converted  the  same  to  his  own  use,  *  *  *  ^nd, 
by  such  fraudulent  concealment,  prevented  the  plaintiff  from 
obtaining  any  knowledge  of  the  payment  of  said  money 
until  about  the  month  of  February,  1885."  The  defendant 
sureties  pleaded  the  statute  of  limitations.  Trial  to  the 
court,  judgment  for  the  defendants,  and  the  plaintiff  appeals. 

Taylor  &  Evana^  for  appellant. 

Henley  dk  Hemingway^  for  appellees. 

Seevers,  J. — It  is  insisted  by  counsel  for  the  appellees 
that  a  right  of  action  accrued  upon  the  payment  of  the 
money  to  the  justice,  and,  as  more  than  three  years  had 
elapsed  when  the  action  was  commenced,  it  is  therefore 
barred  under  section  2529  of  the  Code.  Counsel  for  the 
plaintiff  concede  that  the  action  is  barred  under  that  section, 
unless  it  appears  that  the  justice  fraudulently  concealed  from 
the  plaintiff  the  fact  that  the  money  had  been  received. 
Counsel  for  the  appellant  further  concede  that  the  action  is 
not  saved  by  Code,  §  2530,  but  that  the  rule  contended  for 
exists  independent  of  the  statute,  And  it  was  so  held  in  Dis- 
trict Township  of  Boomer  v.  French^  40  Iowa,  601,  in 
which  case  the  rule  is  thus  stated:  "That,  when  the  party 
against  whom  a  cause  of  action  existed  in  favor  of  another, 
by  fraud  or  actual  fraudulent  concealment  prevented  another 
from  obtaining  knowledge  thereof,  the  statute  would  only 
commence  to  run  from  the  time  the  right  of  action  was  dis- 
covered, or  might,  by  the  use  of  due  diligence,  have  been 
discovered."  Many  authorities  are  cited  in  support  of  this 
rule,  and  it  "applies  when  the  cause  of  action  does  not  grow 
out  of  the  fraud  alleged,  but  exists  independently  of  it,  and 
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is  governed  by  the  general  statute  of  limitations."  In 
Findley  v.  Stewartj  46  Iowa,  655,  it  is  also  said,  by  Day, 
J.,  speaking  for  the  court:  "Now,  while  it  is  true  that  mere 
ignorance  of  their  right  upon  the  part  of  those  entitled  to 
the  land  would  not  prevent  the  statute  of  limitations  from 
running,  yet  that  effect  is  produced  when  this  ignorance 
arises  through  the  fraudulent  acts  of  him  in  whose  aid  the 
statute  is  invoked."  It  is  true,  the  statute  in  this  case  is 
pleaded  by  the  sureties,  and  they  have  not  been  guilty  of 
any  fraud;  but  they,  without  doubt,  we  think,  are  bound  by 
the  fraudulent  conduct  of  the  principal  defendant.  The  lia- 
bility of  a  surety  is  dependent  upon  the  liability  of  the 
principal.  The  ordinary  rule  is,  if  the  principal  is  bound, 
so  ifl  the  surety.  Charles  v.  HasJcina^  14  Iowa,  471;  Boone 
Co.  V.  JoneSy  h4t  Id.,  699. 

The  plaintiff  testified  that  in  July,  1882,  and  afterwards, 
in  1883,  he  made  inquiry  of  the  justice  whether  anything 
had  been  paid  on  said  judgment,  and 'he  was  told  there  had 
not  The  justice  so  wrote  the  plaintiff  on  more  than  one 
occasion.  There  is  no  evidence, contradictory  to  that  of  the 
plaintiffl  This,  we  think,  is  a  fraudulent  concealment  of  a 
material  fact.  The  money  had  been  paid,  and  the  justice  so 
knew,  and  he  was  bound,  upon  inquiry  being  made  by  plaint- 
iff, to  so  state.  Instead  of  so  doing,  he  told  a  willful  and 
deliberate  falsehood,  and  thereby  the  plaintiff  was  deceived. 
It  is  true  that  when  the  money  was  paid  the  justice  made 
an  appropriate  entry  of  such  fact  on  his  docket,  and  if  the 
plaintiff  had  inspected  it  he  would  have  discovered  such 
fact.  It  is  also  true  that  such  docket  is  a  book  which  all 
persons,  interested  at  least,  have  the  right  to  examine,  and 
therefore  it  is  insisted  that,  because  the  plaintiff  failed  to  do 
so,  the  action  is  barred  for  the  reason  that  he  "  might,  by  the 
use  of  diligence,"  have  discovered  that  the  money  had  been 
paid  to  the  justice.  We,  however,  think  that  the  plaintiff 
had  the  right  to  rely  on  what  the  justice  told  him.  Ordi- 
narily, this  is  all  that  any  one  would  do.     The  most  careful 
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business  man,  we  think,  would  ordinarily  rely  on  such  infor- 
mation. 

It  is  insisted  that  fraud  is  not  sufficiently  pleaded;  but  we 
think  otherwise.  Conceding,  then,  that  the  cause  of  action 
accrued  when  the  money  was  received  by  the  justice,  we  do 
not  think  it  is  barred  under  section  2629  of  the  Code,  and 
that  the  court  erred  in  so  holding. 

RB\rER8ED. 


KooN  V.  Tbamel  et  al. 


!•  Mortgage;  foreclosxtrb:  notice  op  equity:  rtidekcb  cobfined 
TO  ISSUES.  In  an  action  to  foreclose  a  mortgage,  a  general  ayerment 
that  plaintiff  *8  mortgage  was  saperlor  to  a  mortgage  held  by  one  of  the 
defendants  was  bat  a  legal  conclusion,  and  did  not  warrant  the  admis- 
sion of  evidence  to  show  that  the  defendant,  when  he  took  his  mort- 
gage, had  actual  notice  of  plaintiff's  equity.  Such  notice  should 
have  been  pleaded  if  plaintiff  intended  to  rely  upon  it 

2. :  possession  of  land  by  mortoaoeb*8  ybndob:  notice  op 

EQUITIES.  The  rule  that  the  possession  of  real  estate  is  notice  to  all 
the  world  of  the  equities  of  the  possessor,  does  not  apply  to  the  ven- 
dor in  possession  after  he  has  conveyed  the  land  to  another  and  the  con- 
veyance has  been  recorded.  So  held,  where  the  vendor  in  possession 
sought  to  have  a  mortgage  for  purchase  money,  made  some  time  after 
the  recording  of  the  deed,  declared  superior  to  an  intervening  mortgage 
made  by  tho  vendee  while  the  vendor  was  still  in  possession.  (See 
.  opinion  for  cases  cited.) 

2.  :  FOR  PBB-EXISTINO  DEBT:   SUBSEQUENT  MOBTOAOB  FOR  PUR- 

CHA8B  money:  pbiobity.  a  mortirage  for  a  pre-existing  debt,  with- 
out any  additional  consideration^  is  inferior  in  equity  to  a  subsequent 
mortgage  taken  for  the  purchase  money  of  the  land;  (Phelps  v,  FockUr, 
61  Iowa,  d40;)  but  where  the  time  of  payment  of  the  pre-existing  debt 
is  extended  for  a  definite  period,  and  the  mortgage  is  taken  to  secore 
the  debt  as  thus  extended,  a  new  consideration  enters  in,  which  gives 
the  mortgage  priority  according  to  its  date.  (Compare  Pert  v,  Enibre$9 
54  Iowa»  14.) 

Appeal  from  Jasper  District  Court. 

Tuesday,  Maroh  8. 

This  is  an  action  in  equity,  and  involves  the  question  as  to 
the  priority  of  two  mortgages  upon  certain  real  estate,  the 
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plaintiff  being  the  owner  of  one  mortgage,  and  the  defend- 
ant, the  First  National  Bank  of  Newton,  being  the  owner 
of  the  other.  The  court  below  held  the  plaintiff's  mortgage 
to  be  the  first  lien  on  the  land,  and  the  defendants  appeal. 

Winsloto  <&  Vamuniy  for  appellants. 

j8.  C.  Cooky  for  appellee. 

RoTHBOCK,  J. — I.  At  some  time  previous  to  April  1, 
1884,  the  plaintiff  was  the  owner  of  an  eighty  acre  farm, 
and  the  defendant  Tramel  was  the  owner  of  a  farm  of  fifty 
acres,  and  they  agreed  to  exchange  farms.  It  does  not 
appear  that  the  agreement  was  reduced  to  writing;  and  the 
terms  of  the  trade  or  exchange  are  not  very  clearly  shown  by 
the  evidence.  The  fifty  acre  farm  was  incumbered  by  a 
mortgage  to  one  Smith,  whicli  mortgage  Tramel  was  to 
discharge  and  pay.  The  eighty  acre  farm  was  mortgaged  to 
the  school  fund  for  $150,  and  Tramel  was  also  to  pay  this 
mortgage.  The  evidence  is  very  indefinite  as  to  whether 
this  was  all  that  was  to  be  paid  by  Tramel  as  the  difference 
between  the  agreed  value  of  the  farms.  The  plaintiff  testi- 
fied on  the  trial  that  Tramel  was  to  pay  him  $350  in  cash  by 
May  1,  1884.  This  testimony  is  not  contradicted  by  any 
witness,  unless  it  be  in  what  we  regard  as  loose  and  random 
statements  by  some  of  the  witnesses,  that  the  difference, 
between  the  two  favms  was  the  two  mortgages  which  were  to 
be  paid  by  Tramel,  and  amounting  to  $500.  Both  parties 
were  to  retain  possession  of  their  respective  farms  during 
.the  farming  season  of  1884.  Counsel  for  appellants  make  a 
claim  in  argument  that  Koon  leased  the  fifty  acre  farm  of 
Tramel  for  that  year,  and  that  Tramel  failed  to  plow  and 
grub  part  of  the  land,  and  that  the  damages  for  this  failure 
to  perform  the  contract  of  lease  forms  part  of  the  considera- 
tion for  plaintift'^s  mortgage.  This  claim,  however,  is  not 
supported  by  any  evidence. 

On  the  first  day  of  April,  1884,  Koon,  the  plaintiff,  con- 
veyed the  eighty  acre  farm  to  Tramel  by  a  deed,  with  cove- 
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nants  of  general  warranty,  excepting  the  school  fund  inort 
gage  for  $150;  and  on  the  same  day  Tramel  conveyed  the 
fifty  acre  farm  to  Koon.  There  was  a  mistake  made  in  the 
last  named  deed,  and  a  corrected  deed  was  made  on  the  sec- 
ond day  of  May,  1884.  The  deed  from  the  plaintiff  to 
Tramel  was  filed  for  record  on  the  eleventh  day  of  April, 
1884.  Some  time  before  this,  Tramel  had  borrowed  $1,000 
from  the  defendant  bank,  for  which  he  gave  his  note,  with 
personal  security.  He  forged  the  names  of  the  sureties  to 
the  note.  Both  parties  to  this  controversy  claim  that  Tramel 
was  insolvent,  and  the  record  shows  that  he  was  largely  in 
debt,  and,  besides  being  a  felon,  he  was  utterly  \f<>'**^lil®ss. 
When  the  bank  ascertained  that  the  names  of  the  sureties  to 
the  note  were  forged,  its  officers  set  themselves  about  secur- 
ing the  debt.  They  discovered  that  the  eighty  acre  farm  ' 
had  been  conveyed  to  Tramel,  and  they  went  to  his  house, 
.  some  fifteen  miles  from  Newton,  and  took  a  mortgage  on 
the  land  to  secure  the  bank  debt.  This  mortgage  was  taken 
on  the  morning  of  May  2,  1884,  and  filed  for  record  at  10 
o'clock  and  10  minutes  a.  m.  of  that  day.  Afterwards,  and 
on  the  same  day,  the  plaintiff  took  a  mortgage  on  the  same 
land  to  secure  $650.  This  mortgage  was  filed  for  record  at 
4  o'clock  and  47  minutes  p.  m.  of  the  same  day. 

It  will  be  observed  that,  so  far  as  the  execution  and  record- 
ing of  the  mortgage  is  material  to  the  rights  of  the  parties, 
the  bank  mortgage  is  superior  in  point  of  time.  The  plaint- 
iff claims,  however,  that  his  mortgage  is  the  superior  lien, 
because  it  was  given  to  secure  part  of  the  purchase  money 
for  the  land,  and  that  he  was  at  the  time  both  mortgages 
were  executed,  and  is  now,  in  possession  of  the  mortgaged 
premises.  The  defendant  bank  filed  an  answer  and  cross- 
bill, in  which  it  was  claimed  that  its  mortgage  was  superior, 
and  that  plaintiff  had  notice  of  defendant's  mortgage  before 
plaintiff's  mortgage  was  executed.  The  plaintiff  replied  by 
reiterating  the  superiority  of  his  mortgage,  and  by  averring 
specially  that  his  mortgage  was  made  for  part  of  the  pur- 
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chase  money,  in  pursuance  of  an  agreement  with  Tramel  that 
he  would  make  such  a  mortgage. 

The  firet  question  presented  by  counsel  for  appellant  is 
one  of  pleading.  It  is  urged  that  all  of  the  evidence  intro- 
1.  mortgage:  duced  by  plaintiff,  tending  to  show  the  priority 
iiJiHce^of^'  of  his  mortgage,  was  inadmissible,  because  the 
deuceconfla-  Issues  between  the  parties  did  not  entitle  the 
plaintiff  to  introduce  the  evidence.  The  evidence 
objected  to  tended  to  prove  that  the  plaintiff  was  in  possession 
of  the  land ;  that  it  was  agreed  between  him  and  Tramel  that  the 
latter  was  to  mortgage  the  land  to  the  plaintiff  to  secure  his 
unpaid  obligations  in  the  way  of  purchase  money,  and  that 
the  bank,  by  its  president,  had  actual  notice  that  the  plaintiff 
was  to  have  a  mortgage  from  Tramel.  As  to  all  these  ques- 
tions, excepting  that  of  actual  notice  to  the  president  of  the 
bank,  the  evidence  was  clearly  admissible  under  the  plead- 
ings; and  all  this  evidence  was  objected  to  when  it  was 
offered.  It  will  be  seen  by  the  above  statement  of  the  plead- 
ings that  the  possession,  the  agreement  of  Tramel  to  make  a 
mortgage,  and  that  the  mortgage  was  for  purchase  money, 
were  all  specially  pleaded.  The  fact  that  the  president  of 
the  bank  had  actual  notice  of  plaintiff's  claim  when  the  bank 
mortgage  was  taken  was  not  pleaded,  and  was  not  in  issue, 
unless  made  so  by  the  general  averment  of  the  superiority 
of  plaintiff's  mortgage.  This  averment  is  made  both  in  the 
petition  and  in  the  reply. 

The  general  averment  of  the  priority  of  plaintiff's  mort- 
gage was  not  the  pleading  of  any  fact.  It  was  the  mere 
assertion  of  a  legal  conclusion.  And  the  plaintiff  in  his 
pleadings  gives  the  reasons  why  his  mortgage  is  superior, 
which  are,  the  po3ses«ion  of  the  land,  the  previous  agree- 
ment to  give  the  mortgage,  and  that  it  was  given  for  pur- 
chase money.  We  think  it  is  very  plain  that  proof  of  actual 
notice  was  not  competent  under  the  issues.  As  we  regard 
the  questions  involved,  actual  notice  was  a  most  vital  con- 
sideration in  the  case.     But  we  cannot  sustain  the  practice 
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of  omittiug  vital  issues  from  the  pleadings,  and  determining 
causes  upon  questions  not  in  the  case.  If  we  did  so  in  a 
case  of  supposed  hardship,  which  this  appears  to  be,  we 
might  as  well  abolish  the  fundamental  rule  that  the  evidence 
must  be  confined  to  the  issues  made  by  the  pleadings. 

II.  We  come  now  to  consider  the  other  questions  made 
in  the  case;  and  the  one  which  lies  at  the  foundation  of  all 

- the  others  is,  was  the  plaintiff's  possession  of  the 

iessionof       land  Constructive  notice  to  the  bank  of  the  rights 

land  by  mort-  o 

SoffnotToeof  ^hich  he  now  claims?  Counsel  for  appellee  cite 
equities.  ^  large  number  of  cases,  in  this  court  and  other 
courts,  which  hold  that  a  party  purchasing  real  estate  is 
bound  to  take  notice  of  the  equities  of  any  one  in  possession. 
These  authorities  m3rely  announce  a  gsneral  rule,  and  we 
think  they  are  all  cases  where  the  equities  of  the  parties  in 
possession  are  independent  of,  or  adverse  to,  the  legal  title 
of  record.  In  this  case  the  record  showed  that  the 
plaintiff  had  made  an  absolute  conveyance  of  the  land, 
and  the  conveyance  was  put  upon  record.  An  examin- 
ation of  adjudged  cases  will  show  that  the  great  weight 
of  authority  is  to  the  effect  that  possession  by  the  grantor, 
after  a  full  conveyance,  is  not  constructive  notice  to  subr 
sequent  purchasers  of  any  right  reserved  in  the  land  of 
the  grantor.  Eylar  v,  EylaVy  60  Tex.,  31 5 ;  Dawson  v,  Dan- 
hu^y  Banky  15  Mich.,  489;  Bloomer  v.  Heiideraon^  8  Id., 
395;  Ifewhall  v.  Pieroe,  5  Pick.,  450;  Cook  v.  Travis,  20 
N.  T.,  400;  Van  Kearen  v.  Central  Ry  Co.,  38  K  J.  Law, 
165;  Ssott  V.  Gallajher,  14  Serg.  &  R.,  333. 

In  Eylar  v.  Eylar,  it  is  said  that,  "by  the  deed  in  ques- 
tion, tha  parties  who  now  assert  a  claim  through  a  secret 
u'^reement  declared  in  the  most  solemn  form  that  the  land  in 
controversy  was  the  property  of  Eylar  [the  grantee.]  They 
permitted  that  declaration  to  be  placed  on  record  for  the  very 
purpose  of  giving  information  to  all  persons  as  to  the  true 
ownership."  In  some  of  the  cited  cases  the  rule  is  placed 
upon  the  ground  that  a  subsequent  purchaser  may  well  rely 
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upon  the  fact  that  the  possession  retained  after  a  conveyance 
may  be  presumed  to  be  a  mere  holding  over  at  will  until  it 
becomes  convenient  to  remove  from  the  land.  There  appears 
to  us  to  be  much  force  in  the  thought.  A  party  ought  not 
to  be  allowed  to  contradict  the  force  and  effect  of  a  full  con- 
veyance by  the  mere  fact  of  possession  after  the  deed  is 
recorded. 

III.  But  counsel  for  the  plaintiff  contends  that  the  rule 
above  announced  has  no  application  except  to  purchasers  of 
3.  ■  — .  for     the  land,  and  that  a  mortgage  for  a  pre-existing 

Sebf:  sub^l-  debt,  without  any  additional '  consideration,  is 
Kageforpor-  lunior  to  a  Subsequent  morts:aire,  taken  for  the 
priority.  purchase  money  of  the  land.  This  rule  is  correct, 
and  this  court  has  so  held.  Phelps  v.  Fookler^  61  Iowa, 
340.  The  facts  in  this  case,  however,  showed  that  the  bank, 
when  it  took  the  mortgage  from  Tramel,  took  a  new  note, 
and  extended  the  time  of  payment  for  one  year;  and  the 
mortgage  was  taken  as  security.  The  law  is  settled  in  this 
state  that  a  mortgagee  of  res^l  estate  is  regarded  as  a  pur- 
chaser. Porter  v.  Greene^  4  Iowa,  571.  And  it  is  also  well 
settled  "  that  the  giving  of  further  time  for  the  payment  of 
an  existing  debt  by  a  valid  agreement  for  any  period,  how- 
ever short,  is  a  valuable  consideration,  and  is  suflScient  to 
support  a  mortgage  as  a  purchase  for  a  valuable  considera- 
tion.^^ 1  Jones,  Mortg.,  §  459,  and  authorities  there  cited. 
See,  also,  Port  v.  Emhreey  54  Iowa,  14.  It  is  no  answer  to 
this  position  to  claim  that  the  original  debt  to  the  bank  was 
a  forgery,  and  that  Tramel  was  insolvent.  The  original  note 
was  a  valid  obligation  as  against  Tramel,  and  his  financial 
standing  is  wholly  immaterial,  for  the  fact  remains  that  the 
extension  of  time  was  a  sufficient  consideration  to  constitute 
the  bank  a  purchaser. 

IV.  The  foregoing  discussion  practically  disposes  of  this 
case  against  the  appellee,  because,  if  the  possession  of  the 
land  was  not  constructive  notice  to  the  bank  of  plaintiff's 
rights,  and  the  bank  procured  the  mortgage  upon  a  sufficient 
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consideration,  and  without  actual  notice  of  the  plaintiff's 
claim,  the  fact  that  an  agreement  had  been  entered  into 
between  Koon  and  Tramel  that  the  latter  was  to  make  a 
mortgage  to  the  plaintiff  is  wholly  immaterial,  the  bank 
having  had  no  actual  notice  of  such  an  agreement.  When 
the  two  propositions,  that  the  possession  of  plaintiff  was  not 
constructive  notice  to  the  bank,  and  that  the  bank  is  a  pur- 
chaser upon  a  sufficient  consideration,  are  established,  it  is  an 
end  of  the  case. 

Reversed. 


McLeod  v.  The  HcIleston  &  Shenandoah  R'y  Co. 

1.  New  Trial:  considbration  by  juut  op  extraneous  btidencs. 
Where  a  paper  containiDg  evidence  material  and  pertinent  to  the  issues, 
and  capable  of  influencing  the  minds  of  the  jurors,  but  which  had  not 
been  introduced  as  evidence  in  the  case,  was,  by  inadvertence,  given  to 
the  jury  with  the  proper  papers  in  the  cane,  and  the  same  was  read  by 
the  jurors,  held  that  the  court  properly  set  aside  the  verdict  and 
granted  a  new  trial,  even  after  it  had  denied  a  new  trial  on  the  ground 
that  the  verdict  was  not  supported  by  the  evidence.  (See  opinion  for 
cases  cited.) 

Appeal  from  Page  Circuit  Court. 

TmESDAY,  March  8. 

Plaintiff  brings  this  action  to  recover  for  personal  inju- 
ries sustained  by  him  while  in  the  employment  of  defendant 
as  a  fireman  of  a  locomotive  running  upon  defendant's  road. 
The  petition  alleges  that  the  injuries  were  caused  by  the 
negligence  of  defendant  in  failing  to  keep  its  track  at  the 
place  of  the  accident  in  a  safe  condition,  whereby  the  loco- 
motive upon  which  plaintiff  was  employed  was  thrown  from 
the  track,  and  precipitated  down  an  embankment.  There 
was  a  verdict  for  defendant,  which  was  set  aside  upon  mo- 
tion of  plaintiff,  based  upon  the  misconduct  of  the  jury. 
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Defendant  appeals  from  the  order  of  the  court  Betting  aside 
the  verdict. 

W.  W.  Morsmofiy  for  appellant. 

McCabe  dk  Ililly  for  appellee. 

Beck,  J. — I.  The  engineer  in  charge  of  the  locomotive 
was  killed  bj  the  accident,  and  a  coroner's  inqnest  was  held 
upon  his  bodj.  The  evidence  taken  at  the  inquest,  by  some 
means  which  are  unexplained,  was  taken  by  the  jury  when 
they  retired  to  consider  the  case,  and  was  read  by  many,  if 
not  all,  of  the  jurors.  No  fault  can  be  attached  to  counsel 
on  either  side  for  the  evidence  coming  into  possession  of  the 
jury.  It  was  in  the  possession  of  one  of  the  counsel  during 
the  trial,  and,  it  appears,  was  left  by  him  upon  the  table 
where  he  sat.  It  was  given  to  the  jury  with  other  papers 
when  they  retired  to  consider  the  verdict.  The  evidence 
had  not  been  offered  or  admitted  in  evidence,  and  was,  in 
violation  of  law,  wrongfully  taken  and  read  by  the  jurors. 
It  gave  a  particular  and,  in  some  respects,  a  minute  descrip- 
tion and  statement  of  matters  pertaining  to  the  accident, 
some  of  which  tended  to  show  that  it  was  caused  by  the 
felonious  act  of  some  unknown  person ;  spikes  fastening  the 
rails  having  been  pulled  out,  and  the  rails  thus  displaced. 
The  evidence  was  thus  material  and  pertinent  to  the  issues 
in  the  case,  and  capable  of  influencing,  adversely  to  plaintiff, 
the  minds  of  the  jurors  who  read  and  considered  it.  Some 
of  the  jurors  declare  in  affidavits  filed  in  support  of  the 
motion  that  the  evidence  was  considered  by  the  jury  in 
determining  the  verdict;  others,  in  affidavits  filed  by  defend- 
ant, declare  that  it  was  not;  but  all  who  speak  upon  that 
point  admit  that  it  was  read  by  many  jurors. 

II.  The  evidence  in  question  being  capable  of  influencing 
the  jury,  and  unlawfully  before  them,  there  can  be  no  assur- 
ance that  their  verdict  was  the  result  of  the  consideration 
alone  of  the  lawful  evidence  in  the  case.     The  jury  were 
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exposed  to  unlawful  influence;  it  cannot  be  Baid  that  none 
of  them  yielded  thereto.  The  law  requires,  to  the  end  that 
a  correct  and  pure  administration  of  justice  be  attained,  that 
the  verdict  be  regarded  as  tainted  with  the  misbehavior  of 
the  jury  in  taking  and  reading  the  evidence,  and  be  set 
aside.  This  is  the  only  course  of  safety.  No  other  rule 
will  secure  the  jury  from  attempts  to  introduce  for  their 
consideration  evidence  of  this  character,  or  other  matters 
which  have  not  come  to  them  through  the  hands  of  the 
court, — the  only  channel  through  which  lawful  evidence  can 
reach  them.  These  views  are  based  upon  familiar  elemen- 
tary principles.  See  Coffin  v.  Gephartj  18  Iowa,  256; 
Stewart  v.  Rurlington  <&  M.  R.  jB'y  Co,^  11  Id.,  62; 
Wright  v.  Illinois  c&  M.  Tel.  Co.,  20  Id.,  195;  Kruide- 
flier  V,  Shields^  70  Id.,  428;  Perry  v.  Cottingham,  63 
Id.,  41. 

III.  Counsel  for  defendant  think  that,  as  the  court  held 
that  a  motion  could  not  be  sustained  on  the  ground  that  the 
verdict  Was  not  supported  by  the  evidence,  it  was  thus  held 
that  the  verdict  was  in  accord  with  the  evidence  lawfully 
before  the  jury,  and  therefore  no  prejudice  was  wrought  by 
the  evidence  before  the  coroner's  jury,  and  the  verdict 
should  have  been  permitted  to  stand.  But  the  circuit  court 
did  not  hold  that  the  verdict  was  in  accord  with  the  evidence. 
Nothing  further  was  held  than  that  the  verdict  was  not  so 
wanting  of  support  in  the  evidence  that  the  court  below, 
under  familiar  rules,  was  authorized  to  disturb  it.  The  cir- 
cuit court,  doubtless,  concluded , that,  if  the  unlawful  evidence 
had  not  been  before  tlie  jury,  the  verdict  might  have  been 
the  other  way.  The  decision,  we  must  presume,  was  based 
upon  these  grounds,  thus  harmonizing  with  the  law. 

These  conclusions  dispose  of  all  questions  in  the  case. 
The  decision  of  the  circuit  court  is 

Affibmed. 
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The  Moline  Plow  Co.  v.  Beaden. 


CODB,  §  1922.    Where  one  had  possession  of  personal  property  under  a 


2.  : : :  what  is  notice.  In  such  case,  if  the  mort- 
gagee had  such  notice  as  to  put  him  on  inquiry,  then  he  had  actual 
notice.  If  he  did  not  have  such  notice,  negligence  on  his  part  in  failing 
to  make  inquiry  was  immaterial,  unless,  possibly,  it  amounted  to  fraud. 

3.  Eyidenoe :  not  relevant  to  issues.    It  ia  error  to  admit  eyideuce 

on  a  point  not  put  in  issue  by  the  pleadings. 

Appeal  from  Polk  Circuit  Court, 

Tuesday,  March  8. 

Action  to  recover  specific  personal  property.  Trial  to  a 
jury,  who,  under  direction  of  the  court,  and  by  consent  of 
the  parties,  found  a  special  verdict.  On  such  finding  the 
plaintiff  moved  the  court  for  judgment,  and  the  intervener 
moved  the  court  to  set  aside  a  part  of  the  special  findings, 
l)ecause  the  same  were  immaterial  and  against  the  evidence. 
The  former  motion  was  sustained,  the  latter  overruled,  and 
judgment  rendered  for  the  plaintiff.  The  intervener 
appeals. 

TF.  S.  SickmoHj  for  appellants. 

Macyy  Sweeney  dk  Sherman^  for  appellee. 

Seevebs,  J. — This  action  was  commenced  against  the 
defendant,  Braden,  and  the  petition  and  amendment  thereto 
state  that  the  plaintiff  is  the  absolute  and  unqualified  owner 
of  the  property  therein  described,  and  is  entitled  to  the  pos- 
session thereof;  that  the  alleged  cause  of  detention  is  that 
the  defendant  purchased  the  property  of  the  plaintiff,  which 
the  latter  denies,  and  it  is  stated  "that  a  portion  of  the 
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1.  Sale:  conditional:  hortoage  to  thibd  pabtt  without  notice:      ^i   hi 


Wl      40 

conditional  sale  to  him,  whereby  the  title  remained  in  the  vendor  until       105  sesj 
pajrment  was  made,  and  the  contract  under  which  he  held  was  not      71   141 1 
acknowledged  or  recorded,  ( Code,  §  1922,)  and  he  mortgaged  the  prop-     ill^l 
erty  to  a  third  party  who  had  no  actual  notice  of  the  condition  of  the     ^  ^^j 
title,  htld  that  the  mortgagee's  title  was  superior  to  that  of  the  vendor.  ,      ~^~-  ' 
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property  was  left  with  defendant,  subject  to  the  order  of  the 
plaintiff,  and  that  the  balance  of  said  goods  were  left  with 
the  defendant  for  sale  under  and  by  virtue  of  the  certain 
contract  of  the  plaintiff  and  defendant,  and  hereto  attached, 
marked  "Exhibit  A."  The  contract  referred  to  is  in  the 
form  of  an  order,  signed  by  the  defendant,  and  accepted  by 
the  plaintiff,  by  the  terms  of  which  the  plaintiff,  in  sub- 
stance, is  directed  to  ship  certain  goods,  consisting  of  agri- 
cultural implements,  to  the  defendant,  upon  certain  named 
terms  as  to  the  price;  one-fourth  of  which  was  to  be  paid 
on  July  1,  1882,  and  the  balance  at  certain  named  times 
thereafter.  The  defeodant  agreed  in  the  contract  to  turn 
over  to  the  plaintiff  "farmers'  notes  due  not  later  than 
October  1,  1882,  and  January  1,  1883,  as  collateral  security 
to  his  notes."  It  is  further  provided  in  the  contract  "  that 
the  ownership  of  all  goods  furnished  on  this  contract,  or 
their  proceeds,  shall  be  vested  in  Moline  Plow  Company 
until  final  settlement  and  payment  shall  be  made  for  the 
same." 

The  intervenor,  claimiog  to  be  interested  in  the  subject- 
matter  of  the  controversy  against  both  plaintiff  and  defend- 
ant, pleaded  that  in  January,  1883,  the  defendant  was  in  the 
full  and  undisputed  possession  of  the  property,  and,  being 
indebted  to  the  intervenor,  executed  a  mortgage  thereon  to 
secure  such  indebtedness;  that  at  that  time  the  intervenor 
had  no  notice,  actual  or  constructive,  of  said  contract,  and 
that  the  same  had  never  been  acknowledged  and  recorded. 
The  defendant  adopted  the  intervenor's  petition  as  his 
answer. 

I.     Under  the  pleadings,  it  becomes  material  to  inquire 
and  determine  what  are  the  rights  of  the  parties  under  the 
1.  salb:  con-    Contract,  and  what  is  the  character  and  legal 
mongaigeto     effect  of  such  instrument.     It  is  and  must  be 
without  110-      regarded  as  a  conditional  sale  of  at  least  a  large 
1W2-*  portion  of  the  propeity  in  controversy;  the  con- 

dition being  that  the  ownership  of  the  property  should  not 
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vest  in  the  defendant  until  it  was  paid  for.  Until  then  the 
contract  provides  the  property  shall  belong  to  the  plaintiff. 
Uut,  as  between  the  plaintiff  and  intervenor,  this  portion  of 
the  contract  is  inoperative,  and  must  be  disregarded,  because 
it  is  provided  by  statute  that  "  no  sale,  contract,  or  lease, 
wherein  the  transfer  of  title  or  ownership  of  personal  prop- 
erty is  made  to  depend  upon  any  condition,  shall  be  valid 
against  any  creditor  or  purchaser  of  the  vendee  or  lessee  in 
actual  possession,  obtained  in  pursuance  thereof,  without 
notice,  unless  the  same  be  in  writing,  executed  by  the  vendor 
or  lessor,  acknowledged  and  recorded  the  same  as  chattel 
mortgages."  Code,  §  1922.  As  the  defendant  had  posses- 
sion of  the  property  under  a  contract  or  conditional  sale, 
which  was  not  acknowledged  and  recorded,  and  as  the  jury 
found  the  intervener  had  no  notice  of  such  contract  and 
sale,  the  same,  as  to  the  intervenor,  must  be  regarded  as 
invalid;  and  therefore  the  court  erred  in  rendering  judg- 
ment on  the  special  findings  for  the  plaintiff.  Singer  8.  M, 
Go.  V.  Holcomby  40  Iowa,  33;  Posh  v.  Weston^  53  Id., 
675;  Thorpe  v.  Fowler,  57  Id.,  541. 

11.     The   intervenor   moved    the  court  to  set  aside  the 
special  finding  that  it  could  have  obtained  knowledge  of  the 

8 : :   contract  by  the  exercise  of  due  diligence.     This 

isnottce.  motion  should  have  been  sustained.  Under  the 
statute,  there  must  be  either  actual  or  constructive  notice. 
In  Warner  v.  Jameson^  52  Iowa,  70,  there  was  actual  notice. 
When  the  instrument  is  duly  recorded,  there  is  constructive 
notice  of  its  contents.  The  .statute  does  not  require  any 
person  whose  rights  may  be  affected  to  make  inquiry,  or  to 
use  diligence  to  ascertain  what  the  fact  is.  If  there  is 
neither  actual  nor  constructive  notice,  the  sale  is  invalid  as 
to  creditors  or  purchasers  of  the  party  in  possession  of  the 
property.  If  the  creditor  has  such  notice  as  to  put  him  on 
inquiry,  then  he  has  actual  notice.  If  he  does  not  have  act- 
ual notice,  negligence  on  his  part  in  failing  to  make  inquiry 
is  immaterial,  unless,  possibly,  it  amounts  to  fraud. 
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III.  Evidence  was  introduced,  against  the  objection  of 
the  interyenor,  tending  to  show  that  the  defendant  held  pos- 
8.  bvidbkob:  session  of  the  property  under  some  other  right 
to  issues.  than  under  the  contract.  In  so  holding  the 
court  erred,  for  the  reason  that  there  was  no  such  issue.  As 
we  understand  the  pleadings,  it  should,  under  the  statements 
in  the  petition,  have  been  regarded  as  a  conceded  fact  that 
defendant  was  in  possession  of  a  large  portion  of  the  prop- 
erty under  and  by  virtue  of  the  contract  therein  referred  to. 
The  judgment  of  the  circuit  court  is 

Kbvebsed. 


AusPACH  V.  Ferguson. 


1.  Appearance:  what  constitutes:  agreement  for  contimuancb. 

A  request  or  an  agreement  for  the  continuance  of  a  cause,  whether  it  be 
made  orally  by  the  party  or  by  his  counsel,  or  by  a  writing  filed  in  the 
case,  involves  an'  appearance  in  the  case,  notwithstanding  the  record 
for  the  firpt  time  formally  recites  the  appearance  of  the  party  on  the 
day  to  which  the  case  is  so  continued. 

2.  JuBtioes'  Courts:   territorial  jurisdiction:  consent.    Where 

the  plaintiff  resided  in  one  township  of  the  county,  and  the  defendant 
in  another,  in  which  notice  was  served  on  him,  but  the  suit  was  brought 
before  a  justice  of  the  peace  in  still  anothei:  township,  held  that,  while 
the  justice  did  not  obtain  jurisdiction  of  the  person  of  defendant  by 
such  servicei  (Code,  §§  3509,  3510,)  yet,  when  defendant  appeared  and, 
without  objecting  to  the  jurisdiction,  consented  to  an  order  for  a  con- 
tinuance, he  thereby  conferred  jurisdiction  upon  the  court 

Appeal  from  Ida  Circyiiit  Court. 

Tuesday,  Maboh  8. 

This  action  was  brought  before  a  justice  of  the  peace,  and 
a  recovery  had.  The  defendant  appealed,  and  on  his  motion 
the  circuit  court  dismissed  the  case  on  the  ground  that  no 
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jurisdiction  had  been  acquired.  From  this  order  .the  plaint- 
iff* appeals. 

Kiner  c&  Riddle  and  H.  &.  Bradshaw^  for  appellant. 

lioUins  cfe  Frink^  for  appellee. 

Adams,  Ch.  J. — This  case,  involving  less  than  $100,  comes 

to  us  upon  a  certificate.     The  first  question  certified  is  in 

these  words:     ''As  shown  by  the  records,  the  par- 

1.  APPEAR-  .  ,.         ,    .        Ti  r  ,  .  ,. 

AN^:j^at  ties  lived  m  Ida  county,  Iowa,  but  in  townships 
fOT^ntimi-  adjoining  the  township  in  which  the  suit  was 
^^^'  commenced;  ^nd  the  notice  was  served  personally 

in  the  township  of  the  defendant's  residence.  The  defend- 
ant appeared  upon  the  return-day,  and,  without  filing  any 
plea,  agreed  with  the  plaintiff  to  a  continuance  of  the  cause 
to  a  subsequent  day,  and  the  cause  was  continued  accord- 
ingly. Did  such  appearance  and  continuance  without  plea 
confer  jurisdiction  upon  the  justice  of  the  peace!" 

While,  as  is  seen  from  the  above,  the  court  finds  that  the 
defendant  appeared  and  agreed  to  a  continuance,  it  is  con- 
tended by  the  defendant  that  he  did  not  appear  previous  to 
the  continuance,  and  that,  when  he  did  appear,  he  pleaded 
to  the  jurisdiction.  According  to  his  view  of  the  facts,  as 
shown  by  the  record,  the  precise  question  certified  did  not 
arise.  Where  a  case  comes  to  us  upon  a  certificate,  it  is 
proper  for  us  to  look  into  the  record  far  enough  to  determine 
whether  the  question  certified  arose  in  the  case.  The  record 
in  question  to  which  we  look  to  determine  the  facts  in  dis- 
pute is  the  justice^s  transcript.  In  that  we  find  the  follow- 
ing: "January  9,  1886,  by  agreement  of  parties  this  cause 
is  continued  until  January  14,  1886,  at  ten  o'clock  in  the 
forenoon."  The  defendant  contends  that  this  does  not  show 
an  appearance  by  him.  But,  where  an  order  of  court  is 
obtained  upon  an  agreement  of  parties,  there  is  a  virtual 
request  made  for  the  order  by  both  parties.  Now,  we  are 
not  able  to  see  how  a  party  can  make  a  request  of  a  court 
Vol.  LXXI— 10 
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which  shall  be  of  such  a  character  as  shall  justify  the  court 
in  acting  upon  it,  unless  the  party  is  to  be  regarded  as  in 
some  way  making  an  appearance.  The  party  invokes  the 
action  of  the  court.  If  he  does  it  orally,  he  must,  of  course, 
be  actually  in  court,  either  personally  or  by  his  authorized 
representative.  If  he  does  it  by  writing,  the  writing  must 
liave  been  filed,  either  by  himself  personally,  or  by  his 
authorized  representative,  and  that  would  constitute  an 
appeaVance.  If  the  defendant  had  filed  a  motion  and  afli- 
davit  for  continuance,  no  one  would  doubt  that  the  act  con- 
stituted an  appearance.  Th§  case  before  us  is  not  different 
in  principle.  The  defendant  relies  in  part  upon  a  fact  which 
remains  to  be  Stated.  The  transcript  of  the  justice  expressly 
recites  that,  on  the  fourteenth  day  of  January,  the  day  to 
which  the  cause  was  continued,  the  defendant  appears.  His 
view  seems  to  be  that  strictly  there  can  be  but  one  appear- 
ance in  a  case  by  the  same  party,  and  that,  if  the  defendant 
entered  appearance  on  the  fourteenth  day  of  January,  he  had 
not  entered  appearance  earlier.  But  it  is  quite  common,  we 
believe,  in  making  up  a  record,  to  recite  the  appearance  of 
the  parties  at  the  trial,  notwithstanding  they  may  have 
appeared  before;  and,  even  if  it  were  not,  we  could  not  give 
the  force  to  the  recital  in  question  which  the  defendant  con- 
tends for.  We  think  that  the  court  properly  found  that  the 
parties  appeared  at  the  time  the  agreement  for  a  continuance 
was  communicated  to  the  court,  with  a  virtual  request  that 
it  should  act  ou  it.  AVe  come,  then,  to  the  question  certi- 
fied: "Did  such  appearance  and  continuance,  without  plea, 
confer  jurisdiction  upon  the  justice?" 

Suits  may,  in  all  cases,  be  brought  in  the  township  where 
the  plaintiff  or  defendant,  or  one  of  several  defendants, 
2.JU9TIC.8'  resides.  Code,  §  3509.  They  may  also  be 
SriSjurtSic.  brought  in  any  other  township  of  the  same 
tion:  consent.  ^mj|.y^  jf  actual  service  on  one  or  more  of  the 
defendants  is  made  in  such  township.  Code,  §  3510.  The 
justice  in  the  case  before  us  had  jurisdiction  of  the  subject- 
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matter  of  the  controversy,  and  had  only  to  acquire  jurisdic- 
tion of  the  person  of  the  defendant.  Service  of  notice  upon 
the  defendant  in  the  defendant's  township,  it  may  be  con- 
ceded, did  not  give  the  court  jurisdiction  of  him;  but  it  was 
•competent  for  him  to  waive  service,  and  give  the  court  juris- 
diction by  appearance.  This,  we  think,  he  did  do  when  he 
virtually  invoked  the  jurisdiction  of  the  court  to  make  an 
order. 

Several  other  questions  are  certified;  but  the  conclusion 
which  we  have  expressed  renders  it  unnecessary  to  consider 
the  other  questions. 

We  think  that  the  court  errSd  in  holding  that  the  action 
should  be  dismissed  on  the  ground  that  the  justice  did  not 
^tcqaire  jurisdiction. 

Sl^rVBBSED. 


Miller  v.  Lessbb. 


1.  Statate  of  laimitation :  action  bt  bursty  aoainst  fbinoifal. 

An  action  by  a  surety  agunst  a  principal,  for  money  paid  as  sach  surety, 
is  based  on  an  implied  promise,  and  is  barred  in  five  years  from  the  date 
of  the  payment    (Code,  §  2529,  par.  4.) 

2.  :    BKSIDENCB   IN    IOWA   UNDER   ASSUMED  NAICB:  INABILITT  TO 

TO  DiscoTER  RESIDENCE.  An  action  upo  n  an  unwritten  contract  against 
one  who  had  removed  to  Iowa,  and  had  lived  here  for  five  years  after  the 
cause  of  action  had  accrued,  held  barred  by  the  statute  of  limitations, 
notwithstanding  the  defendant  had  lived  here  under  an  assumed  name, 
and  plaintiff,  by  the  exercise  of  diligence,  was  not  able  sooner  to  dis- 
cover his  place  of  residence. 

Appeal  from  Scott  Circuit  Court. 

Tuesday,  Maboh  8. 

Plaintiff  brought  this  action  to  recover  an  amount  of 
money  which  he  was  compelled  to  pay  as  surety  on  a  bond  on 
which  defendant  was  principal,  and  which  was  given  by  him 
in  a  proceeding  in  bankruptcy.     The  defendant  pleaded  as  a 
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defense  that  the  action  was  barred  by  the  statute  of  limita- 
tions. The  judgment  was  for  the  defendant,  and  plaintiff 
appealed. 

Davison  ds  Lane^  for  appellant. 

George  E.  Huhhell^  for  appellee. 

Eeed,  J. — When  the  bond  was  signed,  which  was  in  1871, 
the  parties  were  both  residents  of  the  state  of  Ohio.  It  was 
given  as  security  for  the  costs  in  a  bankruptcy  proceeding, 
which  had  been  instituted  by  defendant.  In  1873  defend- 
ant removed  to  Davenport,  in  this  state,  and  he  has  since  resided 
there  continuously.  In  1879  plaintiff  was  compelled  to  pay 
the  costs  which  accrued  in  the  proceeding  in  which  the  bond 
was  given.  This  action  was  commenced  in  March,  1886. 
When  defendant  settled  in  Davenport,  he  assumed  the  name 
of  M.  Levy,  and  he  has  been  known  in  the  community  by 
that  name  ever  since.  He  is  a  married  man,  and  his  family  came 
with  him  when  he  removed  to  this  state;  and  continuously 
since  his  settlement  at  Davenport  he  has  carried  on  business 
in  his  assumed  name.  Plaintiff's  cause  of  action  arose  when 
1.  sTATUTR       he  paid  the  costs  in  the  bankruptcy  proceeding. 

of  limitations:   t-  ^i  •        u      A  /  j      .        •  •   i 

action  by  ^       It  arose  upon  the  promise  by  defendant,  whicli 

surety  against  *  i.  .^  / 

princip^.  is  implied  from  the  relation  in  which  the  parties 
stood  to  each  other,  that  he  would  indemnify  plaintiff  against 
his  liability  on  the  bond.  The  action  being  upon  an  unwrit- 
ten contract,  the  period  within  which  it  might  be  brought 
was  five  years.     Code,  §  2529,  subd.  4. 

When  the  cause  of  action  accrued,  defendant  was  a  resi- 
dent of  this  state.     The  statute,  therefore,  began  to  .run  at 

^ .  resi-    once,  unless  some  fact  existed  which  suspended 

ufidSiS^IS?  its  operation.      In   addition   to    the    fact   that 
abiiityM5>W   defendant  was  living  under  an  assumed  name,  it 

cover  resl-  ,  .1     ^    -i  .  -i  /•  .1 

dence.  was   shown   that   nis    place    of   residence    was 

unknown  to  plaintiff,  and  that  he  had  made  diligent  inquiry 
to  ascertain  where  he  lived.     Did  these  facts  prevent  the 
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running  of  the  statute?  We  think  not.  The  provision  of 
the  statute  is  explicit  that  the  actions  enumerated  in  it  may 
be  brought  within  the  period  specified  after  their  causes 
accrue,  "  and  not  afterwards,  except  when  otherwise  specially 
declared."  Section  2529,  supra.  This  language  is  explicit, 
and  there  can  be  no  doubt  as  to  its  meaning.  The  only 
exceptions  to  the  general  rule  created  by  the  statute  are  those 
which  are  specially  declared.  It  is  provided  by  section  2580 
that,  when  relief  is  sought  on  the  ground  of  fraud  or  mistake, 
or  when  the  action  is  for  trespass  to  property,  the  period  of 
the  statute  shall  not  begin  to  run  until  the  discovery  of  the 
fraud,  mistake,  or  trespass;  and  section  2533  provides  that 
the  time  during  which  a  defendant  is  a  non-resident  of  the 
state  shall  not  be  included  in  computing  any  of  the  periods 
of  limitation.  Other  sections  create  exceptions  in  favor  of 
minors,  and  in  cases  in  which  the  persons  in  whose  favor 
causes  of  action  have  accrued  have  died  during  the  period  of 
limitation.  But  no  provision  can  be  found  which  creates  an 
exception  in  favor  oP  a  creditor,  upon  the  ground  that  he  has 
been  unable  for  any  reason  to  discover  the  place  of  residence 
of  his  debtor  within  the  period  prescribed  by  the  statute 
within  which  the  action  may  be  brought. 

Plaintiff's  action,  then,  falls  within  the  general  rule  of  the 
statute.  It  does  not  belong  to  either  of  the  classes  of  actions 
enumerated  in  section  2530.  Nor  were  either  of  the  parties 
under  any  of  the  disabilities  which,  by  the  other  provisions, 

make  certain  cases  exceptional. 

Affibmbd. 
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f fC\^  MoGeew  V.  The  Town  op  Lettstillb  bt  al. 

Beisch  v.  The  Sake. 

1.  CitieB  and  Towns:  vacation  of  plat!  who  hat  vacate:  *'pr6- 
PBiBTOBs:  **  code,  §§  568, 564.  Under  the  provisions  of  §g  563  and 
564  of  the  Code,  not  only  the  original  proprietors  of  a  town  plat  may 
vacate  the  same,  or  a  portion  thereof,  bat  persons  who  have  aoqnired 
title  from  such  original  proprietors  may  exercise  the  power  conferred  by 
the  statute.  (Compare  Loremen  v,  Preston,  53  Iowa,  580»  and  Conner 
V,  Iowa  City,  66  Id.,  419.)  I 

2. : :  EFFECT  ON  OOBPOBATION  BOUNDABiES.    The  vacation 

of  a  portion  of  a  town  plat  does  not  have  the  effect  to  take  the  vacated 
portion  oat  of  the  corporation, 

Ajppeala  from  Louisa  Ci/touit  Court. 

Wednesday,  Maboh  9. 

Action  in  chancery  to  restrain  defendants,  the  town  of 
Lettsville  and  its  oflScers,  from  opening  certain  streets  and 
alleys,  which  plaintiffs  aver  have  been  vacated.  A  motion  to 
dissolve  a  temporary  injunction  allow^  in  the  case,  made 
after  answer,  and  after  an  agreed  statement  of  facts  was  filed 
by  the  parties,  was  overruled,  and  thereupon  defendants 
appeal.  The  causes  being  alike  as  to  the  facts  and  pleadings, 
are  submitted  together. 

JE.  W.  Tatlook  and  Brannariy  Jayne  <b  Hoffman^  for 
appellants. 

a.  Caldwell^  for  appellee. 

Beok  J. — I.    The  record  before  ns  shows  that  plaintiffs. 

owned  separately  certain  lots  and  blocks  in  the  town   of 

^     Lettsville,  which  were  nsed,  with  other    lands 

1.  CITIES  and  '  i  /» 

tfonofpi^^  *  ®y  owned  adjacent  thereto,  for  agricultural 
va<»Sf^"i)ro.  purposes;  no  streets  or  alleys  ever  having  been 
8odel^H*663,  opened  through  them.  They  united  in  a  written 
^^  instrument,  prescribed  by  Code,  §  663,  for  the 

purpose  of  vacating  that  part  of  the  town  plat  covering  the 
blocks,  lots  and  streets  in  question.      We  think  the  record 
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shows  that  plaintiffs  are  the  separate  owners  of  the  lots  in 
question  in  this  suit.  The  statute  just  referred  to  authorizes 
the  vacation  of  the  whole  of  a  town  plat  by  the  proprietors,  at 
any  time  before  sale  of  any  of  the  lots,  by  an  instrument  of 
the  character  of  the  one  executed  by  plaintiffs.  Section  564 
provides  that  "  any  part  of  a  plat  may  be  vacated,  under  the 
provisions,  and  subject  to  the  condition,  of  this  chapter, 
provided  such  vacating  does  not  abridge  or  destoy  any  of  the 
rights  and  privileges  of  other  proprietors  in  said  plat,  and  pro- 
viding, further,  that  nothing  contained  in  this  section  shall 
authorize  the  closing  or  obstructing  of  any  public  highway 
laid  out  according  to  law." 

We  are  of  the  opinion  that  the  term  "  proprietors,"  used 
in  th&  chapter  in  which  these  sections  are  found,  indicates 
the  owners  of  the  land,  and  not  alone  the  persons,  who  orig- 
inally plat  the  land;  and  that  owners  who  have  acquired  title 
from  such  original  proprietors  may  exercise  the  power  con- 
ferred by  the  chapter.  The  section  just  quoted  contemplates 
the  case  of  separate  proprietors,  having  distinct  and  separate 
interests;  and  the  same  is  true  of  sections  565  and  567, 
which  confer  upon  them  the  powers  to  vacate  part  of  a  town 
plat.  This  court  has  recognized  this  rule  in  Lorenzen  v, 
Preston^  53  Iowa,  580,  and  Conner  v.  Iowa  City^  66  Id.,  419. 

II.  Counsel  for  defendants  insist  that  the  instrument  exe- 
cuted by  plaintiffs  is  insufficient,  for  the  reason  that  it 
does  not  describe  by  lots  and  blocks  the  part  of  the  plat 
vacated.  It  is  sufficient  to  say,  in  reply  to  this  objection, 
that  it  so  refers  to  and  describes  the  lots  and  blocks  that  it  can 
be  understood  with  absolute  certainty  what  part  of  the  plat 
is  vacated.     This  is  sufficient. 

III.  It  will  bo  remembered  that  the  authority  conferred 
upon  the  owners  to  vacate  a  part  of  a  plat,  where  exercised, 

.  does  not  have  the  effect  to  limit  the  boundaries 

fwwtiSS!^'"  of  an  incorporated  town,  and  to  take  that  part 
louiidarics.  ^^  ^j^j^j^  ^j^^  pj^^  jg  vacated  out  of  the  corpora- 
tion.    It,  therefore,  does  not  affect  the  authority  of  the  cor- 
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poration  over  the  lands  covered  by  the  paftt  of  the  plat  which 
is  vacated. 

IV.  The  record  before  ns  shows  that,  as  the  streets  and 
alleys  were  never  opened,  the  vacation  does  not  abridge  or 
destroy  any  of  the  rights  of  any  owner  of  land  within  the 
town.  Code,  §  564.  The  vacation  was  therefore  lawfully 
made. 

We  reach  the  conclusion  that  the  circuit  court  did  not  err 
in  overruling  the  motion  to  dissolve  the  temporary  injunction. 

Affirmed. 


The  Foet  Dodge  Coal  Co.  v.  Willis. 

1.  Venue:  action  in  wrong  county:  motion  to  chanob:  pleading. 
In  an  action  brought  in  Webster  county,  against  a  citizen  of  Butler 
county,  for  coal  delivered  on  the  track  in  Webster  county,  under  a  con- 
tract contained  in  letters  between  the  parties,  plaintiff's  petition  alleged 
that,  by  the  terms  of  the  contract,  the  coal  was  to  be  delivered  and  paid 
for  in  Webster  county.  Certain  of  the  letters  between  the  parties  were 
attached  as  exhibits  to  the  petition,  and  from  these  it  appeared  that  the 
coel  was  to  be  delivered  in  Webt»ter  county,  but  it  did  not  expressly 
appear  therefrom,  a?  wa^  necessary  to  maintain  the  action  in  Webster 
county,  (see  Code,  §  2581,)  that  paytnent  was  to  be  made  in  that  county. 
The  petition,  however,  further  averred  that  certain  other  letters  were 
lost,  in  which  Webster  county  was  expressly  stated  as  the  place  of  both 
delivery  and  payment  Held  that  these  averments,  which  must  for  the 
purpose  be  taken  as  true,  showed  a  right  of  action  in  Webster  county, 
under  §  2581  of  the  Code,  and  that  a  motion  for  a  transfer  of  the  cause 
to  the  county  of  defendant's  residence,  under  §  2589  of  the  Code,  was 
properly  overruled. 

Appeal  from  Webster  District  Court, 

Wednesday,  Makch  9. 

Action  to  recover  the  value  of  certain  coal  which  plaint- 
iff claims  to  have  sold  and  delivered  to  defendant.  Defend- 
ant resides  in  Butler  county,  and  he  filed  a  motion  in  the 
district  court  for  the  removal  of  the  cause  to  that  county, 
and,  that  motion  being  overruled,  he  declined  to  plead,  and 
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a  default  was  entered  against  him,  and  judgment  rendered 
thereon  for  the  amount  of  the  claim,  from  which  he  appeals. 

Courtright  cfe  EdxoardSy  for  appellant. 

J,  F.  Duncomhe^  for  appellee. 

Reed,  J. — The  coal,  the  value  of  which  plaintiff  seeks  to 
recover,  is  alleged  to  have  been  sold  and  delivered  in  car-lots 
on  the  second,  fourth  and  eighth  of  October,  1883.  It  is 
allied  that  the  sales  were  made  under  a  written  contract, 
and  that  such  contract  was  contained  in  the  letters  which 
passed  between  the  parties,  some  of  which  are  attached  as 
exhibits  to  the  petition.  The  first  of  these  in  point  of  time 
is  a  letter  from  plaintiff  to  defendant,  and  which  purports  to 
be  an  answer  to  one  written  by  him,  in  which  they  advised 
hina  that  the  lowest  price  at  which  they  could  sell  coal  was 
$2.50  per  ton  on  track  at  Fort  Dodge.     The  next  is  one 

.  written  by  defendant,  some  ten  days  later,  in  which  he 
inquires  whether  they  would  bill  a  car-load  to  Parkersbnrg 
if  he  should  order  the  same,  and  asking  them  to  give  him 
the  price  of  nut  coal.  The  next  is  in  answer  to  this  by 
plaintiff,  in  which  they  inform  him  that  they  would  fill  his 
order  for  a  car  to  Parkersburg  if  he  made  it,  and  that  the 
price  of  nut  coal  was  $1.75  per  ton  on  track  at  the  mines. 
The  only  other  letter  set  out  is  one  from  defendant,  of  a  later 
date,  in  which  he  stated  that  he  had  ordered  one  car  of  lump 
coal,  and  one  of  nut,  but  that  he  had  not  received  them,  and 
in  which  he  directed  them  to  ship  to  him  a  car  of  lump  coal 

*  as  soon  as  possible.  It  is  alleged  in  the  petition  that  one  of 
the  letters  written  a  short  time  prior  to  the  delivery  of  said 
coal  cannot  be  found,  but  that  the  same  was  an  order  by 
defendant  for  the  delivery  of  lump  coal,  and  that  the  answer 
thereto  stated  the  price  of  said  coal  and  the  place  where  the 
delivery  was  to  be  made,  and  the  place  of  payment  therefor. 
The  petition  also  contains  the  following  allegation:  "That 
by  the  terms  of  said  written  contracts  contained  in  said  let- 
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ters,  and  by  the  answers  thereto,  and  by  the  terms  of  said 
several  written  agreements  therein  contained,  the  coal  was  to 
be  delivered  in  Webster  county,  and  the  payment  therefor  was 
to  be  made  in  said  county.'* 

The  question  to  be  determined  is  whether  it  is  shown  by 
the  petition  that,  by  the  terms  of  the  contract,  payment  for. 
the  coal  was  to  be  made  in  Webster  county.  If  that  is 
shown,  the  action  was  properly  brought  in  that  county;  but, 
if  not,  the  venue  should  have  been  changed  to  the  county  of 
defendant's  residence.  Code,  §§  2581,  2589.  It  is  expressly 
averred  in  the  portion  of  the  petition « quoted  above  that  the 
property  was  sold  upon  an  agreement  that  it  should  be  deliv- 
ered and  paid  for  in  Webster  county.  But,  so  far  as  the  con- 
tract between  the  parties  is  evidenced  by  the  letters  which 
ure  exhibited,  its  terms  are  to  be  gathered  from  their  lan- 
guage, rather  than  from  the  general  averments  of  the  peti- 
tion; and,  if  they  were  to  be  considered  alone,  it  could  be 
determined  from  them  only  that  the  coal  was  to  be  delivered . 
on  track  at  Fort  Dodge,  or  at  the  mines,  (which  are  in  Web- 
ster county,)  at  the  prices  designated.  In  the  absence  of 
any  stipulation  as  to  the  time  and  place  of  payment,  the  law 
would  imply  an  undertaking  by  defendant  to  pay  at  the  time 
and  place  of  delivery.  But,  to  entitle  plaintiff  to  prosecute 
the  action  in  that  county,  the  payment  must  have  been 
required  to  be  there  made  by  the  terms  of  the  contructy  (sec- 
tion 2581,  stipra;)  that  is,  the  parties  must  have  expressly 
stipulated  that  that  should  be  the  place  of  payment.  But 
the  letters  exhibited  do  not  contain  any  express  stipulation 
as  to  the  time  and  place  of  payment 

But  it  is  averred  that  one  of  the  letters  written  by  defend- 
ant, and  in  which  he  ordered  coal,  has  been  lost,  and  is  not 
exhibited;  also  that  in  the  answer  which  plaintiff  wrote  to  it 
the  place  both  of  delivery  and  payment  was  stated.  This 
letter  in  answer  is  not  exhibited,  and  the  averment  as  to  its 
contents  must  be  taken  as  true.  The  language  quoted  above 
from  the  petition  has  reference  to  this,  as  well  as  the  other 
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letters  which  passed  between  the  parties.  By  it  the  pleader 
undertook  to  state  the  contract  of  the  parties  as  contained 
in  the  whole  correspondence.  The  allegation  is  that,  by  the 
terms  of  the  contract  as  contained  in  the  letters,  payment 
for  the  property  was  to  be  made  in  that  county.  That  alle- 
gatiqu  must  be  taken  as  true;  and,  if  true,  the  action  was 
properly  brought  in  Webster  county. 

Affibmed. 


_  __  71     155 

SsAYLET  V.  Ellis  bt  al.  ,  98  575 

•1.  Mortgage:  payment  to  mortoaobb  aftsb  transfer  of  notes: 
SALE  of  mortgaobd  PREMISES:  LIABILITY.  Where  the  mortga^ree 
of  land  transferred  the  secured  notes  before  maturity,  but  did  not 
assign  the  mortgage,  and  afterwards  fraudulently,  and  without  the 
knowledge  of  his  assignee,  received  from  the  mortgagor,  who  was  led 
to  belieye  that  he  still  owned  the  notes,  a  partial  payment  thereon,  tak- 
ing only  a  receipt  therefor,  and  the  mortgagor  afterwards  sold  the  land 
to  another,  held,  in  an  action  by  the  assignee  to  foreclose  the  mortgage, 
that  he  was  entitled  to  recover,  as  against  the  mortgagor  and  the  land, 
the  whole  amount  of  the  notes,  regardl^to  of  the  partial  payment  so 
negligently  made  by  the  mortgagor. 

Appeal  from  Humboldt  Circuit  Court. 

"Wednesday,  March  9. 

AonoN  to  foreclose  a  mortgage  on  real  estate.  Judgment 
for  the  plaintiff,  and  defendants  appeal. 

A.  E.  Clarice y  for  appellants. 

M.  D.  O^Connell^  for  appellee. 

Sbevebs,  J. — ^The  conceded  facts  are  that  the  defendant 
Ellis,  in  February,  1882,  executed  a  mortgage  to  the  defend- 
ant Colby  to  secure  two  negotiable  promissory  notes.  The 
notes  were  sold  and  assigned  by  Oolby  to  the  plaintiff  before 
maturity,  but  no  assignment  of  the  mortgage  was  made  of 
record  or  otherwise.  The  defendant  Fuller  purchased  the 
property  of  Ellis.     The  defendants  claim   that  Ellis  paid 
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Colby  $150  in  part  payment  of  the  notes,  without  knowledge 
of  the  transfer  to  the  plaintiff,  and  under  the  belief  that 
Colby  still  owned  both  the  notes  and  mortgage.  They  claim 
that  Colby  so  stated  and  represented  at  the  time  the  pay- 
ment was  made;  but  the  fact  is  that  the  notes,  prior  to  that 
time,  had  been  assigned  to  the  plaintiff.  The  evidence  as* to 
such  payment  is  exceedingly  conflicting,  and  the  plaintiff 
claims  that  the  preponderance  is  with  him;  but,  if  mistaken 
in  this,  he  insists  that  he  is  still  entitled  to  recover. 

The  appellants  insist,  if  it  be  conceded  that  the  payment 
was  made  as  above  stated,  that  this  case  comes  within  the 
rule  established  in  Bank  of  the  State  of  Indiana  v.  Ander- 
son^ 14  Iowa,  544;  McClure  v.  ButtU^  16  Id.,  691;  Gornog 
V.  Fuller,  30  Id.,  212;  and  Bowling  v.  Cooky  39  Id.,  200. 
In  these  cases  the  mortgagee  released  the  mortgage  of  rec- 
ordj  and  it  was  held  that  a  subsequent  purchaser  or  incum- 
brancer could  well  rely  on  the  record,  and  govern  himself 
accordingly.  In  this  case  we  are  asked  to  go  a  step  further, 
and  hold  that  a  mere  payment  to  the  mortgagee  extinguishes 
the. mortgage  to  that  extent.  Ordinarily,  the  maker  of  a 
note,  when  he  makes  a  partial  payment  thereon,  sees  that  it 
is  properly  indorsed  on  the  note.  When  this  is  done,  it 
amounts  to  a  partial  satisfaction  of  the  note  and  mortgage. 
In  this  case  no  such  indorsement  was  made,  and  the  mort- 
gage remained  wholly  unsatisfied  of  record  when  the  defend- 
ant Fuller  purchased  the  real  estate  of  Ellis.  That  Colby 
Lad  the  power  to  wholly  or  partially  release  the  mortgage  of 
record  when  the  payment  was  made  will  be  conceded;  but 
he  did  not  do  so,  nor  was  he  asked  to  either  credit  the 
amount  paid  on  the  notes,  or  release  the  mortgage  to  that 
extent  of  record.  Ellis,  when  he  made  the  payment,  relied 
on  the  statement  of  Colby  that  he  owned  the  notes.  Instead 
of  having  the  amount  paid  credited  on  the  notes,  ho  claims 
he  took  a  receipt  for  the  money,  stating  that  it  was  paid  on 
one  of  the  notes  secured  by  the  mortgage.  If  he  had  insisted 
on  having  it  credited,  Colby  could  not  have  done  so,  for  the 
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}*eason  that  the  note  was  not  in  his  possession.  We  feel  con- 
strained to  hold  that  the  defendants  must  suffer  the  loss,  if 
one  in  fact  it  is,  because  of  the  negligence  of  Ellis.  If  he  had 
taken  ordinary  care,  and  insisted  on  what  he  was  entitled  to 
at  the  time  he  made  the  payment,  his  own  rights  would  have 
been  fully  protected,  and  also  those  of  the  plaintiff,  who  it  is 
conceded  is  an  innocent  holder  for  value.  When  Fuller  pur- 
chased the  real  estate,  the  mortgage  was  in  full  force,  and 
had  not  been  canceled  or  satisfied,  in  whole  or  in  part,  of 
record.  She  had  the  power  to  protect  herself  fully  by  hav- 
ing the  mortgage  partially  satisfied  of  record,  or  declining 
the  purchase. 
We  think  the  judgment  is  right,  and  must  be 

Affirmed. 


PosTEL  V.  Palmer. 

1.  Evidence:  skoonpart:  contents  of  debd:  foundation.    Where 

the  g^rantee  in  a  deed  and  the  custodian  thereof  testified  positively  that 
it  had  been  lost,  held  that  this  was  sufficient  foundation  for  the  intro- 
duction of  parol  testimony  as  to  its  contents,  without  showing  that 
search  had  been  made  for  it.  ( Horseman  v.  Todhunter^  12  Iowa,  230* 
and  Howe  Machine  Co.  v.  Stiles ^  53  Id.,  424,  distinguished.) 

2.  Beal  Estate:    quitclaim  deed:    outstanding   equities.     Tho 

grantee  in  a  mere  quitclaim  deed  can  acquire  no  rights  thereby  against 
outstanding  equities  which  are  valid  against  the  grantor.  ( Watson  v. 
PhelpSf  40  Iowa,  482,  and  other  cited  cases,  followed.) 

Appeal  from  Buchanan  Circuit  Court. 

Wednesday,  March  9. 

Plaintiff  brought  an  action  for  the  poBsession  of  a  tract 
of  laud.  Defendant  denied  that  plaintiff  was  the  owner  or 
entitled  to  the  poBsession  of  the  property,  and  in  a  cross- 
petition  he  set  up  title  thereto  in  himself,  and  asked  to  have 
the  title  quieted  in  him.     The  circuit  court  entered  judg- 
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ment  dismissing  plaintiff's  petition,  and  qnieting  the  title  to 
the  land  in  defendant     Plaintiff  appeals. 

Woodward  cfe  Cook^  for  appellant 

Lake  <&  Harmony  for  appellee. 

Eeed,  J. — Both  parties'  claim  title  under  one  Edward  E. 
Norton,  who  became  the  owner  of  the  premises  on  the 
1.  xviDKNOB  :  seventeenth  of  October,  1873.  He  conveyed  to 
contenteof  plaintiff,  by  quitclaim,  on  the  thirty-first  of 
tion/  March,  1884.     On  the  twentieth  of  February, 

1884,  one  Isaac  Brown  executed  a  conveyance  of  the  prem- 
ises to  defendant.  The  claim  alleged  by  defendant  is  that 
Norton  sold  and  conveyed  the  land  to  Brown  in  November, 
1873.  But  no  conveyance  between  these  parties  was  of 
record  when  plaintiff  bought  of  Norton.  It  is  claimed, 
however,  that  a  conveyance  was  in  fact  executed  and  deliv- 
ered, but  that  the  same  has  been  lost  or  destroyed.  Both 
Norton  and  Brown  were  examined  as  witnesses  on  the  trial. 
The  former  testified  that  he  sold  the  timber  growing  on  the 
premises  to  Brown,  but  that  no  other  interest  in  the  prem- 
ises was  included  in  the  sale,  and  he  denied  that  he  ever 
executed  any  conveyance  of  the  property  to  him.  Brown 
testified  that  his  purchase  was  of  the  land,  and  that  a  con- 
veyance thereof  (a  quitclaim)  was  executed  by  Norton,  and 
delivered  to  him,  but  the  same  had  been  lost,  and  could  not 
be  produced  as  evidence.  Plaintiff  objected  to  the  parol 
evidence  as  to  the  execution  and  contents  of  this  deed, 
(assuming  that  one  had  in  fact  been  executed,)  on  the 
ground  that  t^e  absence  of  the  instrument  was  not  suffi- 
ciently accounted  for,  and  it  was  not  shown  that  search  had 
been  made  for  it.  The  rule  is  elementary  that  secondary 
evidence  is  not  admissible  until  it  is  shown  that  it  is  out  of 
the  party's  power  to  produce  the  primary.  We  think,  liow- 
ever,  that  this  was  done  in  the  present  case. 

The  witness  testified  positively  that  the  deed  had  been 


Digitized  by 


Google 


MARCH  TEKM,  1887.  159 

Postel  V.  Palmer. 

lost,  and  that  be  conld  not  produce  it.  He  was  not  exam- 
ined as  to  the  manner  of  the  loss,  but  bis  answers  implied 
that  the  fact  that  the  instrument  had  been  lost  was  within 
his  knowledge.  As  he  was  the  custodian  of  the  instrument, 
this  wa^  all  defendant  was  required  to  establish  to  entitle 
him  to  introduce  the  secondary  evidence.  There  would  be 
no  reason  for  requiring  him  to  show  that  a  search  had  been 
made,  for  it  already  appeared  that  a  search  would  be  una- 
vailing. The  case  is  very  different  in  its  facts  from  Horse- 
man V.  Todhunter^  12  Iowa,  230,  Howe  Machine  Co.  v. 
StileSj  53  Id.,  424,  and  other  cases  cited  and  relied  on  by 
plaintiff  in  support  of  the  objection. 

Coming  to  the  question  whether  a  sale  and  conveyance  of 
the  property  was  made  by  Norton  to  Brown,  we  have  to  say 
2.  BRALestate:  that  we  think  the  claim  made  by  defendant  with 
3eed:  out-  reference  to  the  transaction  is  clearly  established 
equlti^?  by  the  proof.  It  is  shown  that  Norton  fre- 
quently stated  that  he  had  sold  the  land  to  Brown,  These 
statements  were  made  soon  after  the  sale  is  alleged  to  have 
been  made.  They  were  also  made  to  parties  who  applied  to 
him  to  purchase  the  land.  He  exercised  no  acts  of  owner- 
ship or  dominion  over  the  property  after  that  time.  He 
removed  from  the  state  nearly  ten  years  before  he  gave  the 
conveyance  to  plaintiff,  and  during  all  that  time  he  neither 
paid  the  taxes  on  the  land  nor  made  any  claim  that  he  was 
the  owT^er  of  it.  His  conduct  during  all  the  time  was  incon- 
sistent with  the  claim  that  he  continued  to  be  the  owner  of 
the  property.  Having  found  that  Nelson  sold  and  conveyed* 
the  property  to  Brown,  it  follows  that  plaintiff  acquired  no 
interest  or  right  by  the  conveyance  from  Norton  to  him. 
That  conveyance,  as  we  have  stated,  was  a  mere  quitclaim, 
and  by  it  plaintiff  could  acquire  no  right  against  outstanding 
equities  which  were  valid  as  against  Norton.  Watson  v. 
Phelps  J  40  Iowa,  482;  Smith  v.  Dunton^  42  Id.,  48;  Besore 
V.  Dosh,  43  Id.,  211. 

Affirmed. 
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Nichols,  Shepabd  &  Co.  v.  Wyman  et  al. 

1.  Sale:  wbttten  warranty:  byidencb  of  additional  parol  war- 
ranty. Where  there  is  a  written  contract  of  sale,  an  oral  warranty  of 
the  thing  sold  cannot  be  shown;  and  when  there  is  a  written  warranty, 
the  vendee  cannot  show  an  additional  parol  warranty.  ( M<i8i  r.  Pearee^ 
58  Iowa,  579,  and  Shepherd  v.  Qilroy,  46  Id.,  193,  followed.) 

2. :  conditional  warranty:  failure  to  comply.    Where  the 

contract  of  the  sale  of  machinery  required  the  purchaser,  in  case  it 
failed  to  satisfy  the  warranty,  to  give  written  notice  thereof  to  the  ven- 
dors and  their  agent,  and  he  failed  to  do  so,  held  that  he  could  not  set 
up  a  failure  of  the  warranty  in  defense  to  an  action  for  the  purchase 
money. 

Appeal  from  Warren  Circuit  Court, 

Wednesday,  March  9. 

Action  in  chancery  to  foreclose  a  mortgage.     There  was  a 
decree  for  defendants.     Plaintiffs  appeal. 

Smith  ib  Morris^  for  appellants. 

H.  McNeil^  for  appellees. 

Beck,  J. — I.     The    notes   secured    by   the   mortgage   in 

suit  were  executed  by  defendant  John  H.  Wyman  in  the 

purchase  of  a  steam-engine,  and  a  separator  to 

1.  SALaB :  writ"     -  11111  •  1/. 

evideucS^of^"  propclled  by  the  engine,  and  fixtures  accom- 
?S?ii  w"iS-  panying  each.  The  defendants  in  their  answer 
ranty.  allege  that  plaintiffs  orally  warranted  the  machin- 

ery to  be  perfect,  and  capable  of  doing  good  work,  and  that 
'the  engine  would  haul  the  separator,  tank,  water,  and  one- 
half  toil  of  coal,  through  stubble  and  over  plowed  fields,  and 
over  all  the  territory  wherein  defendant  was  to  use  the 
machines,  and  to  perform  other  conditions  of  the  warranty. 
It  is  further  alleged  that  the  machinery  failed  to  comply 
with  the  terms  of  the  warranty.  The  plaintiffs  in  their 
reply  deny  the  oral  warranty  pleaded  by  defendant,  and 
allege  that  the  machinery  was  sold  upon  a  written  warranty, 
and  no  other,  which  is  set  out  as  an  exhibit. 
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I  I 

II.  The  preponderance  of  the  evidence  shows  that  there 
was  no  oral  warranty.  Defendant  Wyman  testifies  that 
there  was,  bnt  one  of  the  plaintiffs,  and  the  agent  who  made 
the  sale  for  them,  testify  to  the  contrary. 

III.  The  written  warranty  is  introduced  in  evidence,  and 
it  is  shown  that  the  sale  was  made  under  it,  being  embraced 
in  the  order  which  defendant  gave  for  the  machinery.  It  is 
a  well-settled  rule,  recognized  by  more  than  one  decision  of 
this  court,  that  where  there  is  a  written  contract  of  sale  an 
oral  warranty  of  the  thing  sold  cannot  be  shown,  and  when 
there  is  a  written  warranty  the  vendee  cannot  show  an  addi- 
tional parol  warranty.  Mast  v.  PearcSy  58  Iowa,  579; 
Sheplherd  v.  Gilroy^  46  Id.,  193.  The  evidence  fails  to 
show  that  the  ao:ent  who  defendant  testifies  warranted  the 
machinery  had  authority  to  make  such  a  contract. 

IV.  We  think  the  evidence  fails  to  show  that  the 
machinery  did  not  comply  with  the  terms  of  the  written 
warranty.  The  principal  ground  of  complaint  made  by 
defendant  is  that  the  engine  did  not  possess  sufficient  power 
to  draw  the  separator,  tank,  etc.  Bnt  the  written  contract 
contains  no  warranty  to  the  effect  that  it  could  do  so. 
Defendant  also  claims  that  it  did  not  possess  sufficient  power 
to  run  the  separator.    The  evidence  hardly  supports  this  claim. 

V.  But  the  defendant  is  not  in  a  position  to  enforce  the 
warranty,  even  should  we  find  that  the  machinery  did  not 

comply  therewith.     The  contract  of  sale  requires 

rir?***Va!iuire  ^^"^'  ^^  ^^^^  ^^^®  machinery  failed  to  satisfy  the 
to  comply.       warranty,  to  give  written  notice  thereof  to  the 
plaintiffs,  and  their  agent  of  whom  he  made  the  purchase. 
This  he  did  not  do. 

These  views  dispose  of  the  case,  and  lead  to  the  conclusion 
that  plaintiffs  are  entitled  to  the  relief  prayed  for  in  the 
petition.  The  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  such  a  decree;  or,  at  the  option  of 
plaintiffs,  it  may  be  rendered  in  this  court. 

Reversed. 
Vol.  LXXI— 11 
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East  v.  Pugh  bt  al. 

\^  '^^  1.  Beal  Estate :  yrndbb  of  iNNoosirr  paRCHASER  takes  good  title. 

One  who,  a.8  an  innocent  purchaser  of  land  for  value,  has  good  title 
against  an  outstanding  equity,  may  transmit  such  good  title  to  subse- 
quent purchasers,  even  though  they  have  notice  of  such  equity.  (See 
authorities  cited  in  opinion.) 

2.  Aoknowledgment :  legaltziko  act:  effect  of.  Chapter  160, 
Laws  of  1870,  legalizing  acknowledgments  of  conveyances  made  in 
other  states  in  accordance  with  the  laws  thereof,  caused  a  deed  so 
acknowledged,  and  recorded  before  said  act  became  a  law  by  publica- 
tion, to  have  the  same  effect  as  if  it  had  been  properly  acknowledged 
according  to  the  laws  of  Iowa. 

Appeal  from  Adair  Circuit  Court. 
Wednesday,  March  9. 

Action  to  foreclose  a  mortgage.  After  trial  upon  the 
merits,  plaintiflfs  petition  was  dismissed;  He  now  appeals 
to  this  court. 

John  Hudspeth^  Temple  dk  PJielps  and  Harry  E.  Don 
Carlos^  for  appellant. 

Oow  <&  Hager^  for  appellees. 

Beck,  J. — I.     The  mortgage  in  suit  was  executed   and 

acknowledged  March  22,  1879,  in  the  state  of  Indiana,  in 

conformity  to  the  laws  of  that  state.     The  mort- 

1.  BRALeS-  ,  ,     .        ./vi  *     1  1  1  1 

tale:  vend^  gagee,  the  plamtiff,  on  the  same  day  and  at  the 
lakS^ood  ^^^^  place,  conveyed  the  land  to  the  mortgagor 
mie.  \^y  ^  warranty  deed,  executed  and  acknowledged 

in  the  same  form  and  manner  as  the  mortgage,  which  was 
given  to  secure  a  part  of  the  purchase  money  for  the  land. 
The  deed  was  filed  for  record  March  24,  1870,  and  the  mort- 
gage on  the  sixteenth  day  of  April  of  the  same  year.  On 
the  twenty-fourth  day  of  March,  1870,  the  mortgagor,  Pugh, 
conveyed  the  land  by  deed  of  warranty,  for  a  sufficient  con- 
sideration to  John  Taylor;  the  deed  being  filed  for  record  the 
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same  day.  The  defendant  Myers  acquired  title  to  the  land 
througli  Taylor  and  his  grantees,  by  snfficient  deeds.  The 
certificates  showing  the  acknowledgment  of  the  deed  and 
mortgage  executed  by  plaintiff  and  .Pugh,  respectively,  do 
not  conform  with  the  requirements  of  the  statute  then  in 
force  in  this  state. 

II.  The  controlling  question  in  the  case  is  this:  Is  the 
title  acquired  by  defendant  Myers  paramount  to  the  mort- 
gage in  suit,  which  was  not  recorded  when  the  deed  to  Tay- 
lor was  executed  upon  which  Myers'  title  is  based?  Leaving 
out  of  view  questions  arising  upon  the  defective  acknowl- 
edgments, we  answer  the  question  affirmatively.  Taylor  was 
a  purchaser  for  value,  and  without  notice,  constructive  or 
actual,  of  plaintiff's  mortgage.  He  therefore  acquired  a 
valid  title,  superior  to  plaintiff's  mortgage.  It  is  a  rule  that 
the  holder  of  a  good  title  clothes  his  grantee  with  the  same 
rights,  and  conveys  to  him  the  same  title,  which  he  holds 
himself.  It  is  not  necessary  for  Myers  to  show  that  the 
grantees  intervening  between  him  and  Taylor  purchased 
without  notice  of  the  mortgage,  and  paid  value  for  the  land. 
We  will  not  be  expected  to  cite  authorities  in  support  of  this 
familiar  rule.  See,  however,  Nolan  v.  GranU  53  Iowa,  392, 
cited  by  plaintiff's  counsel ;  Chamhera  v.  Huhhardj  40  Id., 
432;  and  Ashcraft  v.  De  Armond,  44  Id.,  229. 

III.  We  will  now  inquire  as  to  the  effect  of  the  defective 
acknowledgment  of  the  deed  and  mortgage.  Chapter  160,  Acts 
2.  ACKKowir    ^^^^  Thirteenth  General  Assembly,  provides  that 

SaJ^gact:  ^  deeds  and  conveyances  of  land  situated  in 
effect  ot  ^jjjg  state,  which  have  been  acknowledged  or 
proved  in  another  stat^  in  accord  with  the  laws  thereof,  and 
which  have  been  recorded  in  this  state,  are  "confirmed  and 
declared  effectual  and  valid  in  law,  to  all  intents  and  purposes, 
as  though  the  said  deeds  or  conveyances  so  acknowledged  or 
proved  and  .  recorded  had,  prior  to  being  recorded,  been 
acknowledged  or  proved  within  this  state."  Statutes  to  the 
same  effect  were  subsequently  enacted.     Chapter  110,  Acts 
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Fourteenth  General  Assemblj.  See  Miller's  Code,  (Ed.  1880) 
§§  1966-1968,  p.  533.  Underthesestatutes  the  deed  of  plaint- 
iff to  Pugh  is  to  be  regarded  as  having  the  same  effect  from 
the  day  of  its  record  as  it  would  have  had  if  it  had  been 
properly  acknowledged.  Pugh's  title,  then,  is  based  upon 
a  valid  deed,  and  the  whole  world  must  be  regarded  as 
having  notice  thereof  from  the  time  it  was  filed  for  record; 
and  Myers,  and  those  under  whom  he  claims,  including  Por- 
ter, were  not  put  upon  inquiry,  as  may  have  been  the  case  if 
the  law  would  permit  ns  to  regard  plaintiff's  deed  to  Pugli 
as*  unrecorded  because  it  was  not  lawfully  acknowledged. 

We  reach  the  conclusion  that  Myers'  title  is  superior  to 
the  lien  of  plaintiff's  mortgage. 

The  decree  of  the  circuit  court  dismissing  plaintiff's  peti- 
tion is 

Affibmed. 


iTTw  'f^^  Ottumwa,  Cedar  FalleT  &  St.  Pattl  R'y  Co.  v.  Mo- 

^yp^  Williams  et  al. 

113    125 

t  tFIm  1.  Specific  Performance ;  contract  to  convey  rioht  op  way:  suf- 

j}}?  5^7  FiciENCY  OF  DB80RIPTI0N.    Plaintiff  had  surveyed  and  marked  by 

Ti  "huI  stakes  two  lines  for  its  proposed  railway  across  defendant's  farm,  and 

1135    4431  the  road  was  afterwards  bnilt  on  one  of  these  lines.    Before  the  build-* 

~~  ing  of  the  road  was  begun,  defendant  agreed  in  writing  to  conyey  to 

plaintiff,  by  metes  and  bounds,  for  its  right  of  way,  a  strip  of  ground  not 
less  than  than  fifty  feet  in  width  on  each  side  of  the  center  of  the  track 
of  said  railway,  over  and  through  the  land  owned  by  him  '*  in  sections 
22  and  28,  Tp.  79,  R.  13,  Poweshiek  county,  la."  In  an  action  for 
specific  performance,  defendant  insisted  that  the  contract  was  too  indef- 
inite and  uncertain,  as  to  the  description  of  the  land  to  be  conveyed,  to 
be  enforced  by  an  action  for  specific  performance;  and  especially  that 
.  the  letters  and  figures  '*  Tp.  79,  R.  13,  Poweshiek  county,  la.,"  did  not 
locate  the  land  anywhere.  But  held  that  this  position  could  not  be  sus- 
tained,— **  Tp."  being  universally  understood  to  mean  "township," 
and  "  R.,**  *^  range,'"  and  their  location  being  made  otherwise  definite 
by  naming  the  county.  * 

2.  : :  IN8UPPICIENT  DESCRIPTION  CURED.    Eveu  if  the  de- 
scription in  such  case  were  liable  to  the  objection  made,  it  ought  to  be 
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regarded  as  cared  by  defendant's  patting  plaintiff  in  possession  of  the 
land  intended  to  be  conveyed. 

▲DBQUACT  OF  CONSIDERATION.    Even  though  the  land 


taken  ander  said  contract,  which  provided  for  the  necessary  width  for 
embankments,  excavations,  slopes,  spoil-banks  and  borrowing-pits, 
'  greatly  exceeded  in  vaine  the  money  consideration  named  in  the  contract, 
yet,  since  the  benefits  to  be  derived  from  the  construction  of  the  road 
were  named  in  the  contract  as  a  part  of  the  consideration,  held  that 
a  speciSc  performance  coald  not  be  avoided  on  the  ground  of  inade- 
qnacy  of  consideration. 

4.  — :  :  WAT   THBOUGH  H0MB8TBAD:   CONTRACT    NOT  SIGNED 

BT  WIFE.  Although  part  of  the  land  throagh  which  d^ndant  agreed 
to  convey  the  right  of  way  was  his  homestead,  and  his  wife  did  not  sign 
the  contract,  yet,  since  a  right  of  way  is  but  an  easement,  (Chicago  dt 
8.  W,  R'y  Co.  V.  Swinney,  38  Iowa,  182,)  and  since  the  right  of  way  in 
this  case  did  not  destroy  the  homestead  or  defeat  its  occupancy  as  such, 
held  that  the  homestead  character  of  the  premises  would  not  defeat  a 
specific  performance. 

5.  ' '  ; :  CONTRACT  FOR  feb-biuplb:  decree  for  right  of 

WAY.  In  such  case,  where  the  contract  in  one  place  provided  for  a  deed 
in  fee  simple,  but  the  whole  object  of  the  contract  was  to  procure  a  right 
of  way  only,  held  that  the  court  properly  granted  a  decree  for  a  right 
of  way  deed  only.  * 

Appeal  from  Poweahieh  District  Court. 

Wednesday,  March  9. 

This  is  an  action  in  equity,  in  which  the  plaintiff  demands 
the  specific  performance  of  a  written  contract  entered  into 
by  the  defendant  Robert  Mc Williams,  by  which  he  brfund 
himself  to  convey  to  the  plaintiff  the  right  of  way  for  a 
railroad  over  certain  land  owned  by  him.  There  was  a 
decree  in  the  district  court  for  the  plaintiff,  and  defendants 
appeal.    •  ♦ 

Tho8.  A.  Oheshire^  for  appellants. 

Rxxbhard^  Clarke  cfe  Dawley^  for  appellee. 

EoTHBOOK,  J. — I.     The  written  contract  upon  which  the 
action  is  founded  is  as  follows: 
"$120.00. 
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<<  In  consideration  of  one  dollar  in  hand  paid,  and  a  fur- 
ther consideration  of  $120.00,  to  be  paid  before  work  iscom- 
1.  sPBciFio      menced,  and  of  the  location  and  constraction  of 
contrSctto* '  the  Ottamwa,  Cedar  Falls  &  St.  Paul  Railroad, 
of  way.suf.     and  the  benefits  to  be  derived  therefrom,  I  do 

flciency  of 

descriptioo.  hereby  release  to  said  railroad  company  the  right 
of  way  through  the  land  owned  by  me  in  sections  22  and  28, 
Tp.  79,  R.  13,  Poweshiek  county,  la.,  together  with  all  nec- 
essary width  for  embankment,  excavations,  slopes,- spoil- 
banks  and  borrowing-pits;  and  I,  for  myself,  and  for  my 
heirs,  executors  and  assigns,  do  hereby  covenant  and  agree 
to  and  with  said  railroad  company  to  convey,  by  metes  and 
bounds,  at  any  time  the  said  railroad  company  shall  call  for 
the  same,  by  deed  in  fee-simple,  a  strip  of  gi'ound  not  less 
than  fifty  feet  in  width  on  each  side  of  the  center  of  the  track 
of  said  railroad,  over  and  through  the  above-described  land. 

"Witness  my  hand  this  twentieth  day  of  August,  1883. 
[Signed  |  "  Robbrt  MoWii^liams." 

The  defendants  answered  the  petition  by  setting  up  a 
number  of  defenses,  son;ie  of  which  are  not  necessary  to  be 
considered,  for  the  reason  that  counsel  for  appellants,  in  his 
argument,  confines  himself  to  three  grounds  upon  which  he 
demands  a  reversal  6(  the  decree  of  the  district  court. 

The  first  ground  is  that  the  contract  is  too  indefinite  and 
uncertain  to  be  enforced  by  an  action  for  specific  perform- 
ance. It  IS  true,  the  agreement  does  not  describe  the  laud 
to  be  conveyed  by  mete^  and  bounds.  But  the  evidence 
shows  that  the  railroad  was  not  constructed  when  the  con- 
tract was  entered  into.  The  construction  of  the  road  had 
not  then  been  commenced,  but  the  plaintiff  had  surveyed 
two  lines  across  the  defendants'  land,  and  staked  out  the  cen- 
ter of  the  lines  so  surveyed.  These  lines  were  nearly  over 
the  same  ground,  being  not  more  than  fifteen  or  twenty 
feet  apart.  The  road  was  afterwards  constructed  over  the 
land  upon  one  of  these  lines.  It  became  necessary  to  make 
a  cut  for  part  of  the  way  through  defendant's  land,  and  at 
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that  point  the  plaintiff  appropriated  more  than  one  hundred 
feet  in  width.  It  was  doubtless  to  provide  tor  this  very  con- 
tingencrjT  that  the  contract  was  not  made  definite  in  this 
respect  Contracts  are  to  be  construed  in  the  light  of  the 
facts  surrounding  the  transaction,  and  known  to  the  parties. 
The  defendants  knew,  by  the  surveys  and  stakes,  where  the 
road  was  to  be  constructed;  and,  not  knowing  the  exact 
width  required,  they  contracted  for  so  muck  as  w6uld  be 
necessary  for  a  right  of  way. 

We  do  not  understand,  however,  that  counsel  makes  a 
specific  claim  that  the  contract  was  too  uncertain  in  the 
description  of  the  quantity  of  lands  by  metes  and  bounds. 
His  contention,  in  the  main,  is  that  the  description  of  the  land 
owned  by  defendants,  and  through  which  the  road  was  con- 
structed, was  too  indefinite  and  uncertain,  as  to  section, 
township  and  range,  to  authorize  a  decree  for  specific  per- 
formance. He  claims  that  the  description,  <^  sections  22  and 
28,  Tp.  79,  R.  13,  Poweshiek  county,  Iowa,"  does  not 
describe  any  land,  because  " 5jp.  79,  B.  13,"  does  not  locate  the 
land  anywhere.  It  appears  to  us  that  there  is  no  uncertainty 
or  indefiniteness  in  these  contractions  of  words.  They  are 
in  almost  universal  use  in  this  state  in  describing  lands,  and 
everybody  understands  that  they  mean  "township"  and 
*'  range."  It  is  true,.the  contract  does  not  state  whether  the 
range  is  east  or  west,  but  that  was  wholly  unnecessary,  as 
the  land  was  described  as  in  Poweshiek  county,  and  the 
courts  of  this  state  take  judicial  notice  that  all  the  land  in 
that  county  is  in  range  west.  Besides,  the  land  is  described 
as  owned  by  the  defendant  Kobert  McWilliams,  and  the 
plaintiff  took  possession  of  the  very  land  described  and 
intended  by  the  parties  as  the  right  of  way  for  the  railroad. 
It  appears  to  us  that,  if  we  were  to  hold  this  description  to 
be  too  vague,  indefinite  and  uncertain  to  authorize  a  decree 
for  specific  performance,  we  would  be  without  the  support 
of  any  adjudged  case.  On  the  other  hand,  there  are  many 
cases  where  descriptions  of  land,  even  more  vague  than  this 
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one,  have  been  sustained.  See  Pursley  v.  Hayes^  22  Iowa,  1 1 ; 
Beal  V.  Blair,  33  Id.,  318 ;  Barlow  v.  Chicago,  li.  I.  db  P.  Ry 
Co.,  29  Id.,  276;  Spangler  v.  Danfortk,  65  111.,  153;  Mead 
V,  Parker,  115  Mass.,  413;  Hurley  v.  Brown,  98  Id.,  545. 
But,  even  if  the  description  of  the  land  in  the  case  at  bar 
should  be  thought  liable  to  the  objection  under  consideration, 

^ . the  defective  description  ought  to  be  regarded  as 

If^riSttoi  cured  by  the  fact  that  the  defendant  put  the 
cured.  plain tiflF  in  possession  of  the  land  intended  to  be 

conveyed. 

II.  Kext  it  is  urged  that  the  consideration  named  in  the 
contract  is  so  inadequate  that  to  compel  a  specific  perform- 
3.  — : :  ance  would  be  inequitable  and  unconscionable. 

ooD^deration.  It  is  true,  the  evidence  shows  that  the  number 
of  acres  taken  and  appropriated  by  the  plaintiff  far  exceed 
in  value  the  sum  agreed  to  be  paid.  But  the  defendant 
thought,  when  he  made  his  contract,  that  <<  the  location  and 
construction  of  the  road,  and  the  benefits  to  be  derived  there- 
from," would  be  of  value  to  him,  and  these  facts  are  recited 
in  the  contract  as  part  of  the  consideration ;  and  the  record 
shows  that  he  now  has  a  railroad  station  within  two  miles  of 
of  his  home,  and  that,  before  the  plaintiff's  railroad  was  con- 
structed, the  nearest  station  was  nine  miles  and  a  half  away. 
It  is  notorious  that  many  of  the  railroads  in  this  state*  were 
constructed,  in  part,  at  least,  by  donations  of  right  of  way 
and  money  by  subscription,  as  well  as  by  taxation.  There 
is  nothing  in  the  facts  of  this  case  to  cause  a  court  of  equity 
to  hesitate  to  decree  a  specific  performance,  as  that  the  con- 
tract is  inequitable,  unconscionable,  or  founded  in  fraud. 

III.  One  forty  acre  tract  through  which  the  railroad  is 
constructed  is  the  homestead  of  the  defendants.     The  defend- 

ant  Margaret  Mc Williams  did  not  sign  the  con- 

Elm^^:*^  tract.  She  is  the  wife  of  Robert  Mc  Williams, 
SIneyby  ***  and  she  claims  that  the  contract  is  void  because 
^^^  it  is  an  obligation  to  convey  a  part  of  the  home- 

stead in  fee-simple,  and  she  did  not  concur  in  or  sign  the  con- 
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tract.  It  is  provided  by  section  1990  of  the  Code  that  a 
coQvejance  or  incambrance  of  the  homestead  is  of  no  valid- 
ity, unless  the  husband  and  wife  concur  in  and  sign  the  same 
joint  instrument.  But  it  was  hfeld  in  the  case  of  Chicago^ 
<fe  S.  W.  Ry  Go.  V.  Swinney,  38  Iowa,  182,  that  the  hus- 
band  can  convey  a  right  of  way  over  the  homestead  without 
the  concurrence  and  signature  of  his  wife  to  the  deed,  when 
such  conveyance  will  not  defeat  the  substantial  enjoyment  of 
the  homestead  as  such.  It  is  insisted,  however,  that  in  the 
case  at  bar  -the  substantial  enjoyment  of  the  homestead  is 
defeated  because  the  railroad  is  in  a  deep  cut,  through  the 
homestead  forty  acres,  and  is  so  near  to  the  dwelling  house 
as  to  be  a  great  annoyance  and  damage,  and  the  land  actually 
taken  by  plaintiff  is  greatly  in  excess  of  100  feet  in  width; 
and  other  inconveniences  and  damages  are  enumerated  as 
resulting  from  the  construction  and  operation  of  the  road. 
In  the  cited  case  it  is  said  that  <<  the  right  of  way  is  but  an 
easement,  and  does  not  pass  the  title;"  and  that,  ^^if  the 
homestead  was  a  single  lot,  and  the  right  of  way  occupied  it 
all,  so  as  to  destroy  the  homestead,  or  defeat  its  occupancy, 
the  case  would  be  very  different."  In  the  case  at  bar,  the 
defendants  still  occupy  and  possess  their  homestead.  It  is 
true,  their  home  would  perhaps  be  more  desirable  if  the  rail- 
road had  been  built  further  away  from  the  house.  The  edge 
of  the  railroad  cut  is  about  95  feet,  and  the  track  about  144 
feet,  from  the  dwelling  house.  It  ought  not  to  be  claimed 
that  this  is  either  a  destruction  of  the  homestead,  or  defeats 
its  occupancy  as  such. 

The  contract  recites  that  the  land  to  be  conveyed  is  for  a 
right  of  way  for  a  railroad.     It  also  provides  that  the  right 

ft. . :  of  way  is  to  be  conveyed  by  deed  in  fee-simple. 

foe^rtropie?  The  learned  judge  before  whom  the  case  was 
rigbtof  way.  tried  granted  a  decree  for  a  right  of  way  deed, 
and  not  a  deed  in  fee-simple.  This  appears  to  be  in  accord 
with  the  case  of  Barlow  v.  Chicago^  H.  I.  cfe  P.  B*y  Co,^ 
%upHi.     The  purposes  for  which  the  land*  was  to  be  used,  and 
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the  object  of  the  plaintiff  in  Becuring  the  contract,  was  to 

procure  a  right  of  way,  and  not  a  fee-simple  title  to  the 

land. 

The  decree  of  the  court  below  is 

Affibmed. 


Amisii  et  al.  V,  Gelhaus  et  al. 

1.  Religious  Society:  iioman'  catholic  co^gbeoation:  special 
FUND  POB  BUILDING  CHURCH :  TITLE  TO.  If  it  be  coDceded  that,  nnder 
the  laws  and  rules  of  the  Roman  Catholic  church,  the  bishop  of  the  dio- 
cese, and  the  priest  of  the  parish  under  the  direction  of  the  bishop,  are 
invested  with  the  absolute  control  of  the  general  funds  and  property  of 
the  church,  yet  a  special  fund  raised  by  a  congregation  for  the  purpose  of 
building  a  church  does  not  belong  to  the  bishop  and  priest,  but  to  the  con- 
gregation itself.  And  although  such  fund  was  placed  in  the  hands  of  the 
priest  for  safe  keeping,  and  the  bishop  afterwards  joined  the  congre- 
gation, without  its  consent,  to  the  congregation  'and  parish  at  R., 
and  requested  the  property  to  be  delivered  to  the  priest  at  R.,  and 
ordered  the  priest  to  go  to  R.,  which  he  did,  and  a  part  of  the  congrega- 
tion went  also,  but  a  mtgority  refused  to  go,  and  continued  to  worship, 
but  without  a  priest,  at  the  old  place,  held  that  the  money  so  raised  still 
bdonged  to  the  congregation,  and  that  trustees  appointed  by  the  con- 
gregation were  entitled  to  recover  it  from  trustees,  previously  named  by 
the  congregation,  to  whom  it  had  been  committed  by  the  priest  when 
he  left  the  congregation. 

Appeal  from  Johnson  District  Court. 

Wednesday,  Maeoh  9. 

The  plaintiffs  claim  that  they  are  members  of  the  congre- 
gation of  St.  Stanislaus,  a  parish  or  congregation  of  the 
£oman  Catholic  faith,  of  Liberty  township,  Johnson  county, 
and  that  in  February,  1883,  at  a  meeting  of  said  congrega- 
tion, they  were  appointed  trustees  to  receive  from  defendants 
a  certain  trust  fund  belonging  to  said  congregation;  that 
defendants  had  received  said  trust  fund  as  former  trustees  of 
said  congregation,  but  had  been  removed  from  their  trust  for 
good  and  sufficient  reasons,  and   the   plaintiffs    appointed 
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trustees  ia  their  stead.     There  was  a  trial  by  the  court  without 

a  jury,  and    judgment  was   rendered    for    the    plaintiffs. 

Defendants  appeal. 

Gannon  <b  McQuirk  and  Rendey  c&  BemUyj  for  appel- 
lants. 

8.  H.  Fairall  and  Boal  <&  Jaokaon^  for  appellees. 

BoTHBOOK,  J. — I.  The  learned  judge  of  the  district  court 
before  whom  the  case  was  tried  reduced  his  findings  of  fact 
and  conclusions  of  law  to  writing.     They  are  as  follows: 

"  (1)  That  prior  to  the  year  1880  there  existed  in  Liberty 
township,  Johnson  county,  Iowa,  a  parish  or  congregation  of 
the  Roman  Catholic  faith,  known  as  the  congregation  of  St. 
Stanislaus,  and  that  said  congregation  still  exists. 

"(2)  That,  about  the  years  1880-81,  said  congregation 
determined  to  erect  a  new  church  building  on  the  site  of 
the  old  one, — said  old  one  having  gone  into  decay  to  some 
extent;  and  for  that  purpose  said  congregation  raised  by  sub- 
scription and  fairs  about  $3,000. 

<<  (3)  That  at  said  date  said  congregation  had  a  priest  duly 
set  over  them,  and  that  plaintiffs  Adam  Amish,  Gregory 
Grass  and  Nicholas  Doll  were,  in  1880,  and  have  been  ever 
since,  members  of  said  xsougregation  of  St.  Stanislaus;  that 
about  1881,  in  the  fall,  there  was  held  a  meeting  of  said  con- 
gregation, at  which  nearly  all  the  congregation  were  present; 
that  the  defendants,  Benedict  Gelhaus,  Rochus  Knebel  and 
Joseph  Schumm,  were  members  of  said  congregation  at  that 
date;  that  they  were  then  selected  by  said  congregation  as  a 
committee  to  take  charge  of  the  moneys  raised  to  build  said 
church. 

"  (4)  That  after  the  money  had  been  so  raised  by  fairs,  etc., 
held  by  said  congregation,  the  bishop  ordered  the  congrega- 
tion not  to  build  said  church  at  St.  Stanislaus,  and  ordered  the 
congregalKon  to  celebrate  or  attend  mass  at  Riverside,  four 
or  live  miles  distant;  that  about  $825  of  said  money  was 
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placed  in  the  hands  of  said  committee,  and  held  by  said  com- 
mittee; that  no  church  building  was  erected,  as  contemplated, 
with  said  moneys;  that  they  were  not  used  for  any  purpose; 
that  $567.58  of  said  moneys  still  remain  in  the  hands  of 
said  committee,  as  appointed  by  said '  congregation  in  1881, 
or  in  the  hands  and  under  the  control  of  Eochus  Knebel  and 
B.  Gblhaus;  that  since  that  time  Joseph  Schumm,  one  of 
said  committee,  left  Iowa,  and  located  in  Nebraska,  where  lie 
now  resides;  that  the  other  members  of  said  committee,  viz., 
Bochus  Knebel  and  Benedict  Gelhaus,  went  to  Biverside  to 
attend  church,  and  left  the  congregation  of  St.  Stanislaus, 
and  the  priest  of  St.  Stanislaus  also  went  there, — that  is,  to 
Biverside;  that  he  was  ordered  there  by  the  bishop  of  the 
diocese  in  which  Biverside  and  St.  Stanislaus  are  situated. 

"  (5)  That  about  February  1,  1883,  said  congregation  of 
St.  Stanislaus  called  a  meeting  of  its  members,  and  a  meet- 
ing was  held,  at  which  a  majority  of  its  members  were  pres- 
ent; that,  at  said  meeting  then  held,  plaintiffs  were 
appointed  and  chosen  as  a  committee  to  receive  and  demand 
said  money  from  defendants;  that  they  subsequently,  and 
before  the  bringing  of  this  suit,  demanded  of  said  first  com- 
mittee said  money,  which  was  refused;  that  said  congrega- 
tion also,  at  said  meeting,  authorized  plaintiff^  to  sue^  if 
necessary,  therefor. 

"  (6)  That  said  St.  Stanislaus  congregation  continued  to 
worship  at  their  church  at  St.  Stanislaus  after  the  bishop 
ordered  them  to  Biverside,  and  still  worship  there;  that  the 
priest  was  ordered  to  Biverside  by  the  bishop,  and  they  havo 
not  had  a  priest  since. 

"(7)  That  in  February,  1882,  through  Vicar-general  H. 
Cosgrove,  the  bishop  of  the  Boman  Catholic  Church 
expressed  a  desire  that  St.  Stanislaus  congregation  attend 
mass  at  Biverside,  and  join  the  Biverside  congregation; 
that  all  the  articles  belonging  to  St.  Stanislaus,  whatever 
they  might  be,  be  given  into  the  custody  of  .Father  Brom- 
menschenkel,  the  priest  at  Biverside;  that  the  bishop,  without 
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the  consent  of  the  St.  Stanislaus  congregation  and  parish, 
joined  St.  Stanislaus  congregation  with  the  Biverside parish, 
making  the  two  one,  and  calling  it  Riverside  parish. 

"  (8)  That,  although  reqnested  to  do  so,  the  plaintiflfs 
refused  to  join  the  Riverside  congregation  and  worship  there; 
bat  the  majority  of  the  St.  Stanislaus  congregation  refused  to  go 
to  Riverside;  that  said  St.  Stanislaus  congregation  continued, 
and  still  continues,  to  worship  at  the  St.  Stanislaus  church — 
that  is,  to  hold  prayer  meetings,  etc., — but  were  without  a 
priest,  and  were  deprived  of  mass,  unless  they  went  to  Biv- 
erside;  that  the  church  property  at  St.  Stanislaus  consisted 
of  the  church,  together  with  forty  acres  of  land,  on  which  was 
the  church  and  cemetery  of  St.  Stanislaus  congregation, 
where  they  have  always  buried  and  still  bury  their  dead ;  that 
the  title  to  said  property  is  in  the  bishop  of  the  Roman 
Catholic  Church  of  the  diocese,  and  does  not  belong  to  the 
congregation.*' 

The  court  found  the  following  conclusions  of  law:  "(1) 
The  money  aforesaid  was  held  by  said  first  committee  in  trust 
for  said  congregation,  and  never  was  the  property  of  the  Roman 
Catholic  Church,  and  was  never  under  the  control  of  the 
bishop  or  priest  (2)  The  second  committee,  the  plaintiffs 
herein,  are  duly  authorized  and  lawfully  entitled  to  recover 
the  same  from  said  first  committee,  the  defendants,  or  from 
Rochus  Enebel  and  B.  Gelhaus,  the  members  of  said  com- 
mittee served  in  this  action." 

Counsel  for  appellants  attack  the  findings  of  fact  as  not 
supported  by  the  evidence.'  They  also  insist  that  the  court 
erred  in  rulings  upon  the  admission  and  exclusion  of  evidence. 
In  our  opinion,  the  judgment  should  be  affirmed  upon  the  con- 
ceded facts  in  the  case,  regardless  of  the  alleged  errors.  Those 
conceded,  or  rather  undisputed,  facts  are  as  follows:  - 

(1)  The  money  in  dispute  is  the  residue  of  a  fund  raised 
for  the  special  purpose  of  building  a  church  at  St.  Stanislaus. 

(2)  When  the  priest  who  officiated  at  that  church  was 
removed  to  Riverside,  be  called  a  meeting»of>:the  St.^Stan- 
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islaus  congregation,  and  requested  the  meeting  to  name  a 
committee  of  three  of  the  congregation,  to  take  charge  of 
the  fund.  The  defendants  were  selected  as  such  a  committee. 
It  ought  to  be  stated,  perhaps,  that  the  priest  testified  on  the 
trial  that  he  merely  requested  the  congregation  to  give  him 
the  nafties  of  three  persons  in  whom  they  had  confidence, 
and,  the  names  being  given,  he  appointed  them.  All  of  the 
other  evidence  in  the  case  tends  to  show  that  the  appoint- 
ment was  made  by  the  congregation.  But,  even  if  the 
formal  appointment  was  made  by  the  priest  after  the  defend- 
ants were  selected  by  the  congregation,  the  fact  that  the 
priest  requested  the  congregation  to  name  the  committee  was 
a  recognition  of  the  right  of  the  congregation  to  have  the 
money  remain  at  St  Stanislaus,  and  not  to  be  taken  elsewhere. 
The  priest,  who  was  then  in  possession  of  the  money,  paid  it 
over  to  the  committee. 

(3)  After  the  removal  of  the  priest  to  Riverside,  two  of 
the  committee-men  attended  service  at  that  place,  and  the 
other  removed  from  the  state. 

(4)  A  number  of  families  refused  to  assume  church  rela- 
tions at  Riverside  or  elsewhere.  They  remained  b^  a  volun- 
tary association  of  persons,  and,  until  within  a  short  time 
before  the  trial  in  the  court  below,  they  assembled  together 
for  the  purpose  of  religious  worship. 

(5)  The  congregation,  or,  rather,  those  that  remained,  held 
a  meeting  about  February  1,  1883,  and  appointed  the 
plaintiffs  as  a  committee  to  receive  and  demand  the  money 
in  question  from  the  defendants. 

Counsel  for  appellants  insist  that,  under  the  laws  and  rules 
of  the  Roman  Catholic  Church,  the  bishop  of  the  diocese, 
and  the  priest  of  the  parish  under  the  direction  of  the  bishop, 
are  invested  with  the  absolute  control  of  the  funds  and 
the  property  of  the  church,  and  the  laity  have  no  right  to 
interfere  with  such  control.  If  this  fund  had  been  raised  for 
the  general  purposes  of  the  church,  and  paid  to  the  priest 
without  any  obligation   upon  him  to  apply  it  to  a-Bpecific 
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purpose,  the  position  of  counsel  might  be  correct.  But  it  is 
conceded  that  the  money  was  raised  for  a  special  purpose.  This 
being  so,  it  passed  into  the  hands  of  the  priest  as  a  trust 
fund.  It  did  not  vest  absolutely  in  either  bishop  or  priest 
to  be  disposed  of  as  they  might  think  for  the  best  interest 
of  the  church.  The  priest  doubtless  recognized  this  fact 
when  he  'left  the  money  at  St.  Stanislaus  in  the  hands  of 
the  defendants.  In  regard  to  the  action  of  the  congregation 
in  appointing  the  plaintiffs  trustees  instead  of  the  defendants 
it  is  sufficient  to  say  that  the  defendants  were  liable  at  any 
time  to  be  removed.  They  did  not  hold  their  trust  in  per- 
petuity. They  were  the  mere  agents  of  the  congregation, 
liable  to  be  discharged  at  any  time  by  the  power  that 
appointed  them,  and,  when  their  successors  were  appointed, 
they  should  have  surrendered  the  funds  in  their  hands  to  the 
plaintiffs. 

Affirmed. 


KOEVENIO   V*.    SOHHITZ   BT   AL. 

Hortg^age:  prioritt:  equal  equities:  simultaneous  delivery 
AMDFiLfNo:  payment  PRO  RATA.  S.  booght  land  of  W.  for  $600. 
paying  $^330  in  ca^h,  and  agreeing  to  secnre  the  residue  by  a  note  and 
mortgage  on  the  property.  Bub  he  borrowed  of  T.  the  $300  with 
which  to  make  the  cash  payment,  and  agreed  to  secure  T.  by  a  mort- 
gage on  the  property.  Both  mortgages  were  executed  on  the  day  of  the 
tale,  but  neither  was  delivered  until  some  days  afterwards,  when  S.  took 
them  to  the  recorder's  office  and  delivered  them  to  the  recorder  to  be 
recorded.  He  first  handed  the  recorder  the  mortgage  to  T.,  and  imme- 
diately thereafter  the  mortgage  to  W.,  intending  to  give  priori  fy  to  the 
one  80  first  delivered,  but  not  expressing  any  such  intention,  and  the 
recorder  marked  them  as  filed  at  the  same  time.  In  the  mortgage  to 
W.  the  land  was  described  as  being  in  the  wrong  county.  In  an  action 
to  forecloec,  held— 

(1)  That  S.*s  secret  intention  to  give  priority  to  the  mortgage  to 
T.  could  not  haye  that  effect. 

(2)  That  the  mere  act  of  handing  one  mortgage  to  th3  recorder  an 
instant  before  the  other  did  not  give  it  priority. 

G9    That  the  fact  that  W.  waived  his  vendor*s  lien  by  taking  the 
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mortgfage,  while  T.  had  no  prior  interest  in  the  property,  did  not 
giye  to  W.'a  mortgage  any  superiority  in  equity. 

(4)  That  the  clerical  error  in  the  description  of  ther  land  in  W.*8 
mortgragre  did  not  render  it  inferior  in  equity  to  the  other,  since 
there  was  no  question  of  notice  in  the  case. 

(5)  That  both  mortfiroge?  were  entitled  to  be  paid  pro  rata  out  of 
the  proceeds  of  the  sale  of  the  land. 

Appeal  from,   Winrceshiek  District  CovH. 

"Wednesday,  Maech  9. 

The  controversy  in  this  case  is  between  plaintiff  and  tlie 
defendants  Dornewick  and  Theodore  Wiltgetl.  The  material 
facts  of  the  case  are  as  follows:  On  the  thirteenth  of  April, 
1876,  the  defendant  J.  J.  Schmitz  bought  of  tlie  Wiltgens 
the  undivided  one-third  of  three  lots-in  the  town  of  Ossian, 
.in  Winneshiek  county,  for  the  consideration  of  $600,  one- 
'  half  of  which  he  paid  in  cash,  and  for  the  balance  he  gave 
his  promissory  note,  and  to  secure  the  same  gave  a  mortgage 
on  the  property.  The  Wiltgens  purchased  the  property 
from  one  Hennessy,  who,  by  their  direction,  conveyed  to 
Schmitz.  Schmitz  borrowed  thenioney  with  which  to  make 
the  cash  payment  from  Theodore  Wictor.  This  loan  was 
made  on  the  agreement  that  it  should  be  secured  by  mort- 
gage on  the  property.  Schmitz  gave  his  note  for  the  amount. 
He  also  executed  a  mortgage  on  the  property  securing  the 
same.  This  note  and  mortgage  were  executed  on  the  same 
day  on  which  he  gave  the  note  and  mortgage  to  the  Wiltgens, 
viz.,  the  thirteenth  of  April,  1876.  Neither  of  the  mort- 
gages  was  delivered,  however,  until  the  third  of  May  follow- 
ing. On  that  day  Schmitz  took  the  two  instruments  to  the 
county  recorder's  office,  and  delivered  them  to  the  recorder 
to  be  recorded.  He  testified  that  he  intended  that  the  Wic- 
tor mortgage  should  have  priority,  and  that  he  delivered  it 
first.  It  was  first  recorded,  but  the  certificates  of  the  recorder 
indorsed  on  the  instruments  show  that  they  were  filed  for  rec- 
ord at  the  same  time.  By  a  mistake  of  the  scrivener  who 
drew  the  Wiltgen  mortgage,  the  real  estate  was  described  as 
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being  sitnated  in  Howard  county.  Plaintiff  is  the  owner  of 
the  Wictor  note  and  mortgage,  and  she  brought  this  action 
for  the  enforcement  of  the  same.  The  question  of  contro- 
versy is  as  to  which  of  the  mortgages  is  the  superior  lien  on 
tlie  premises.  The  district  court  adjudged  that  defendants' 
mortgage  was  prior  to  plaintiff's.     Plaintiff  appeals. 

jF^.  S.  Burling,  for  appellant. 

M.  J.  Carter^  for  appeliees. 

Reed,  J. — ^The  mortgages  become  effective  on  delivery, 
and  delivery  was  accomplislied  when  Schmitz  delivered  them 
to  the  recorder.  It  is  immaterial,  therefore,  which  was  first 
executed.  Neither  of  .the  mortgagees,  when  he  agreed  to 
accept  a  mortgage  on  the  property  as  security  for  his  debt, 
knew,  or  had  any  notice,  of  the  contract  between  Schmitz 
and  the  other.  It  is  therefore  not  material  which  of  the  con- 
tracts was  first  entered  into.  If  one  of  the  mortgages  is 
superior  to  the  other,  it  must  be  either  because  there  existed 
when  it  was  executed  some  equity  in  favor  of  the  party  to 
whom  it  was  given  which  has  the  effect  to  give  it  superiority, 
or  because  priority  was  given  to  it  by  the  acts  of  the  parties' 

I.  Is  priority  given  to  either  by  any  equity  existing  at 
the  time  of  their  execution?  It  is  contended  that,  as  defend- 
ants surrendered  their  vendor's  lien  on  the  property  for  the 
unpaid  purchase  money  when  they  accepted  -  their  mortgage, 
an3  as  Wictor  had  no  prior  interest  or  right  in  the  property, 
and  surrendered  nothing  when  he  accepted  the  mortgage, 
they  should  be  given  priority  over  him.  It  is  true,  perhaps, 
that  defendants,  if  they  had  not  accepted  the  mortgage, 
would  have  had  an  equitable  lien  on  the  property  for  the 
unpaid  purchase  money,  and  that  they  waived  that  lien  by 
accepting  it  The  mortgage  created  a  new  and  distinct  lien 
on  the  property.  It  did  not  have  the  effect  to  continue  or 
preserve  the  vendor's  lien,  but  that  lien  ceased  when  the  par- 
ties accepted  the  mortgage.  The  vendor's  lien  arises  by 
Vol.  LXXI— 12 
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implication  of  law.  But  a  mortgage  Hen  is  created  and 
measured  by  the  contract  of  the  parties.  "When  a  party 
accepts  a  mortgage,  he  acquires  the  rights  and  interest  sim- 
ply which  accrue  under  the  contract.  The  law  neither  adds 
to  nor  detracts  from  them.  The  defendants  have  no  advant- 
age, then,  from  the  fact  that  their  mortgage  was  given  to 
secure  the  purchase  money. 

II.  Was  priority  given  to  either  by  the  acts  of  the  par- 
ties? "When  the  mortgagees  agreed  to  accept  a  mortgage  on 
the  property,  each  expected,  no  doubt,  that  he  would  receive 
a  first  mortgage.  But  neither  of  them  contracted  expressly 
for  a  first  mortgage.  What  is  relied  on  as  creating  priority 
in  favor  of  plaintiff's  mortgage  are  the  acts  and  purposes  of 
Schmitz  at  the  time  of  delivery.  lie  claims  to  have  first 
delivered  that  mortgage  to  the  recorder,  and  that  he  did  that 
for  the  purpose  of  giving  it  priority  over  the  other.  What 
he  did  do,  as  we  are  satisfied  by  the  evidence,  was  to  take 
the  instruments  to  the  recorder's  office,  and  there  first  hand 
to  the  recorder  the  mortgage  to  Wictor,  and  immediately 
thereafter  the  one  to  defendants.  They  were  both  delivered 
by  substantially  the  same  act.  The  question  as  to  which  has 
priority  cannot  be  affected  by  the  fact  that  one  instrument 
was  handed  over  to  the  officer  an  instant  before  the  other 
was  passed  to  him.  Neither  is  the  intention  with  which  the 
act  was  done  important.  Schmitz  could  have  given  priority 
to  the  one  by  an  expression  to  that  effect  in  the  instruments, 
and  perhaps  he  could  have  accomplished  the  same  result  by 
an  express  declaration  at  the  time  of  delivery.  But,  clearly, 
he  could  not,  by  his  mere  secret  intention,  give  character  and 
effect  to  the  instruments. 

III.  A  claim  was  made  by  plaintiff  that  Schmitz  subse- 
quently jsold  his  interest  in  the  property  to  defendants,  the 
Wiltgens,  and  that  they  agreed,  as  part  of  the  consideration 
of  the  purchase,  that  they  would  pay  her  note.  But  this 
claim  is  not  established  by  the  evidence.  The  mistake  in  the 
mortgage  to  defendants,  as  to  the  county  in  which  the  prop- 
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erty  is  situated,  doQS  not  affect  the  rights  of  the  parties. 
There  is  no  question  as  to  what  property  was  intended.  As 
between  the  mortgagor  and  morgagee,  it  is  a  valid  mortgage 
on  the  property  in  question. 

If  plaintiff  had  been  a  subsequent  mortgagee,  a  question 
might  have  arisen  as  to  whether  the  record  of  defendants' 
mortgage  imparted  constructive  notice  to  her.  But  she  was 
not  a  subsequent  mortgagee.  Her  rights  and  interests 
accrued  at  the  same  instant  as  those  of  defendants.  The 
mortgages,  as  we  hold,  were  delivered  at  the  same  time,  and 
the  rights  of  the  parties  could  not  be  affected  by  any  ques- 
tion of  notice. 

As  the  liens  created  by  the  mortgages  accrued  at  the  same 
instant,  neither  of  the  parties  has  any  rights  in  the  property 
superior  to  those  of  the  other,  and  equity  will  dispose  of  it 
for  the  benefit  of  both. 

So  much  of  the  judgment  of  the  district  court  as  adjudges 
that  the  debt  due  the  defendants  shall  be  first  satisfied  out  of 
the  proceeds  of  the  property  will  be  reversed,  and  a  judgment 
will  be  entered  directing  the  application  of  such  proceeds 
^0  rata  to  the  satisfaction  of  the  debts  due  plaintiff  and 
defendants. 

The  judgment  will  be  entered  either  in  this  or  the  district 
court,  as  the  parties  may  elect 

Sbvebsed. 
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93  723  Scott  v.  Lasbll  et  al. 

1.  Highway:  bstabltshmbnt:  allowakcb  of  damaoeb:  appeal: 
WHEN  TRIABLE.  Where  a  claimant  of  damages  caused  by  the  estab- 
lishment of  a  highway  gives  notice,  twenty-one  days  prior  to  the  next 
term  of  the  circnit  coart,  of  an  appeal  from  the  allowance  made  by  the 
supervisors,  the  appeal  is  triable  at  that  term,  and  he  cannot  delay  such, 
trial  by  nefl^ecting  to  file  notice  of  the  appeal  in  the  aqditor^s  office  for 
so  long  a  time  that  the  auditor,  taking  the  ten  days  allowed  him  by 
statute  to  prepare  a  transcript,  does  not  get  it  on  file  in  the  clerk^s 
office  until  after  the  opening  of  the  term. 

2.  :  :  :  :  pavment  of  filing  fee.    In  such 

case,  the  appellant  must  pay  to  the  clerk  the  fee  for  filing  the  transcript  * 
and  docketing  the  case,  although  the  costs  of  the  appeal  must,  in  the  end, 
be  paid  by  the  petitioner  for  the  road,  or  by  the  county.    (Code,  §  963.) 

3. : :  :  — '■ — :  failubb  to  have  case  docketed. 

Such  an  appeal  is  a  *'  civil  case  '*  within  the  meaning  of  a  rule  of  prac- 
tice which  provides  that  in  appeals  from  justices*  courts,  or  other 
inferior  tribunals,  in  civil  cases,  if  the  appellant  fails  to  pay  the  filing 
fee  and  to  have  the  appeal  docketed  by  noon  of  the  first  day  of  the 
term,  the  appellee  may  pay  the  fee  and  have  it  docketed,  and  may 
thereupon  have  the  judgment  below  affirmed. 

4.  : : : :  waiver  of  filing  fee.    In  such  case, 

where  the  appellee^s  right  to  an  affirmance  had  already  accrued,  it  was 
of  no  avail  to  show  that  appellant  caused  the  transcript  to  be  filed  on 
the  third  day  of  the  term,  and  that  the  derk  then  waived  the  payment 
of  the  filing  fee. 

Appeal  from  Shelby  Circuit  Court. 

Wednesday,  Maboh  9.  %  , 

Thb  plaintiff  is  a  claimant  of  damages  caased  by  the 
establishment  of  a  highway  through  his  land.  The  board 
of  supervisors  allowed  him  $260.  From  the  order  he 
appealed  to  the  circuit  court,  but  did  not  pay  the  filing  fee 
by  noon  of  the  first  day  of  the  next  succeeding  term,  and, 
on  motion  of  the  defendant,  the  court  affirmed  the  order  of 
allowance,  and  from  that  ruling  the  plaintiff  appeals. 

Smith  df  Cullisony  for  appellant. 

Beard  cfe  Myerlyy  for  appellees. 

Adams,  Oh.  J. — The  rule  of  practice  under  which  the 
motion  was  sustained  is  in  these  words:     "In  appeals  from 
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justices'  courts  or  other  inferior  tribunals,  in  civil  cases,  the 
appellant  shall  cause  the  case  to  be  docketed,  and  the  dock- 
eting and  filing  fee  to  be  paid  by  noon  of  the  first  day  of 
the  tetm  to  which  the  case  is  returnable,  and,  in  case  of  his 
failure  so  to  do,  the  appellee  may  pay  such  filing  fee,  and 
have  the  case  docketed,  and  will  thereupon  be  entitled  to 
have  the  judgment  below  affirmed,  or  to  have  the  case  set 
down  for  trial  on  its  merits,  ^s  he  may  elect.'' 

I.     The  notice  of  appeal  in  this  case,  it    appears,  was 

served  on  the  twenty-ninth  day  of  September,  1886.     The 

next   term   of   court   commenced   October    20, 

establish-    '    1885.     The  first  question   presented   is   as    to 

meat:  allow-  .    ^  ^  ,  ,  .  i  . 

anceof  dam-  whether  the  case  was  returnable,  within  the 
when  tiSuibie. .  meaning  of  the  rule,  to  that  term.  The  plaint- 
iff insists  that  it  was  not.  There  does  not  appear  to  be  any 
express  provision  as  to  the  time  which  should  elapse  between 
the  service  of  notice  of  appeal  and  the  first  day  of  the  term 
at  which  the  case  should  be  deemed  triable.  But,  following 
such  analogies  as  we  have,  we  think  it  should  be  at  least  ten 
days.  In  this  case  the  time  was  twenty-one  days.  Notice 
of  appeal,  however,  was  not  filed  in  the  auditor's  office  until 
October  10th,  and  by  statute  he  had  ten  days  after  that  in 
whicli  to  make  out  and  file  in  the  clerk's  office  a  transcript. 
The  last  day  of  the  time  within  which  he  should  file  the 
transcript  was  the  first  day  of  the  term,  and  the  appellant's 
position  is  that,  where  the  transcript  is  not  due  from  the 
auditor,  and  is  not  in  fact  filed,  as  in  this  case,  until  after 
the  commencement  of  the  term,  the  case  could  not  be  deemed 
triable  at  that  term.  But,  in  our  opinion,  the  appellant's 
position  cannot  be  sustained.  The  notice  of  appeal  might 
have  be^n  tiled  with  the  auditor  several  days  sooner  than  it 
was.  The  appellees,  when  they  were  served  with  notice  of 
appeal,  were  bound  to  assume  that  the  case  would  be  ready 
for  trial  at  the  next  term,  and  govern  themselves  accordingly. 
They  ought  not  to  be  affected  by  the  appellant's  neglect.  If 
his  position  were  correct,  he  would  have  the  power  to  post- 
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pone  the  trial  of  the  case  iadefinitely,  and  the  appellees 
would  be  obliged  to  hold  themselveja  in  readiness  in  the 
meantime.  Having  served  the  notice  of  appeal  in  time  for 
trial  at  the  next  term,  it  was  the  duty  of  the  appellant  to 
iile  the  notice  with  the  auditor  in  time  to  allow  a  transcript 
to  be  filed  for  that  term. 

II.  It  is  said,  however,  that  the  court  erred  in  affirming 
the  order  of  allowance  for  want  of  payment  of  the  filing  fee, 
^ . .   because  the  appellant  in  such  proceedings  is  not 

paymentoT '  chargeable  with  the  costs  of  an  appeal.  It  is 
fiunR  fee.  ^j,^Q  |.jjj^|.  ^ijg  statute  provides  that  the  cost  occa< 
sioned  by  an  appeal  in  such  proceedings  must  be  paid  by 
the  petitioner  for  the  highway  of  the  county.  Code,  §  963. 
But  neither  the  petitioner  nor  county  can  be  made  to  pay 
the  cost  until  the  appeal  lias  been  determined,  and  the  cost 
has  been  adjudged.  The  clerk  in  the  meantime  is,  we  think, 
entitled  to  be  paid.  We  think  that  the  filing  fee  should  be 
advanced  by  the  appellant,  and  that  it  is  enough  for  him  that, 
under  the  statute,  he  is  entitled  to  be  reimbursed. 

III.  Another  position  taken  by  the  appellant  is  that  the 
rule  of  practice  is  not  applicable,  because  the  board  of 
J, : .  supervisors,  from  whose  order  of  allowance  an 

faUtireto      '  appeal  was  taken,  is  not  a  tribunal,  and  because 

li&ve  CAse 

ckMsketed.  the  proceedings  in  which  the  appeal  was  taken 
cannot  properly  be  denominated  a  "  civil  case,"  within  the 
meaning  of  the  rule.  But  the  order  of  allowance  was  made 
in  the  exercise  of  a  judicial  function,  and  it  appears  to  us 
that  the  board  of  supervisors,  in  exercising  such  function, 
may  properly  enough  be  called  a  "tribunal."  We  think, 
also,  that  the  proceedings,  though  of  a  special  character,  are 
a  civil  case,  within  the  meaning  of  the  rule. 

IV.  Finally,  it  is  said  that  the  evidence  shows  that  the 
payment  of  the  filing  fee  was  waived.     The  plaintiff's  attor- 

. ney  filed  an  affidavit  showing  that,  when  he  filed 

w8dverof"flK'  the  transcript  on  the  third  day  of  the  term,  he 
ingfee.  ^.^j^j  ^]^q  clerk  to  docket  the  case,  and  he  would 
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pay  the  filing  fee,  and  that  the  clerk  said,  "all  right."     But 

the    appellees'  right  to  an  affirmance  had  already  accrued, 

and  they  were  not  nuder  obligation  to  watch  the  case  longer. 

We  think  that  the  motion  for  an  affirmance  was  properly 

sustained. 

Affirmed. 


Judge  y.  Kbibs  bt  al. 


71     183 
dl08  *J04 


The  Same  v.  Kohl  et  al.  Ji  IS 

115    so5j 

The  Same  v.  Hbbbity  et  al. 
The  Same  v.  Ohbistensen.  it  m' 

12l_259  . 

1.  Koisanoe:    intoxioatino   liquors:    injuncttion:    reformation  liilj^ 

BBFOBB  heabino.    Where  it  appeared  from  the  evidence  that  defend-  |~^] — jr^ 

ants  had  been  en^caged  in  selling:  intoxicating  liquors  contrary  to  law,  fi3d   209 

and  had  kept  a:^d  maintained  baildingfs  for  that  purpose,  thas  creating 
and  maintaining  nuisances,  held  that  temporary  injunctions  should 
have  been  granted,  notwithstanding  defendants  testified  that,  after 
notice  of  the  hearing  for  the  allowance  of  temporary  injunctions  had 
been  served  on  them,  they  had  reformed  and  quit  the  business.  (See  opin- 
ion for  authorities  cited.) 

Appeals  from  Clinton  Circuit  Court, 

Wednesday,  Maech  9. 

Action  in  equity  to  restrain  nuisances  caused  by  the  sell- 
ing and  keeping  for  sale  of  intoxicating  liquors:  Temporary 
injunctions  were  asked,  which  were  denied,  and  the  plaintiff 
appeals. 

Henry  Hiokelj  for  appellant. 

Ellis  (b  McCoy^  A.  Rowat  and  W.  C.  Grohe^  for 
appellees. 

Seevebs,  J. — ^The  petitions  are  substantially  alike,  and 
state  that  the  several  defendants  were  engaged  in  using, 
keeping  and  maintaining,  and  are  intending  to  use,  keep  and 
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maintain,  certain  described  premises,  situate  in  Clinton 
county,  for  the  purpose  of  unlawfully  Selling  as  a  beverage 
therein  certain  intoxicating  liquors,  the  sale  of  which  as  a 
beverage   is   prohibited   by   law;  *         *         *        and 

that  the  several  defendants  are  now  engaged  in  unlawfully 
selling,  and  keeping  with  intent  to  sell,  such  intoxicating 
liquors  upon  said  premises,  thereby  creating  and  continuing 
a  public  and  common  nuisance.  The  relief  asked  is  that  a 
preliminary  injunction  issue  restraining  the  defendants  from 
keeping  and  maintaining  the  nuisance,  and  that  the  same,  at 
the  final  hearing,  be  made  perpetual,  and  the  nuisance 
abated,  as  provided  by  law.  The  defendants  filed  answers, 
and  denied  each  and  every  allegation  in  the  petition. 

I.  The  only  question  to  be  determined  is  whether  the 
circuit  court  erred  in  refusing  to  grant  temporary  injunc* 
tions  restraining  the  nuisances  until  the  final  hearing.  .We 
are  required  to  examine  the  evidence  and  determine  such 
question  as  if  the  application  had  been  made  to  this  court  in 
the  first  instance.  We  have  examined  the  evidence  in  each 
case.  It  is  brief,  readily  understood,  and  it  sufficiently 
appears  that,  prior  to  the  day  fixed  for  hearing  the  applica- 
tion for  a  temporary  injunction,  the  defendants  had  been 
engaged  in  selling,  in  a  place  maintained  for  that  purpose, 
intoxicating  liquors  as  a  beverage,  contrary  to  law,  and 
therefore  were  engaged  in  maintaining  nuisances  as  provided 
by  statute.  The  evidence  is  so  clear,  direct  and  certain  as 
to  leave  no  room  for  reasonable  doubt.  It  is  not  deemed 
necessary  to  set  out  the  evidence,  or  state  the  reasons  for  the 
conclusions  reached. 

II.  The  several  defendants  were  witnesses  in  their  own 
behalf,  and  severally  testified,  with  more  or  less  directness, 
that  they,  after  notice  of  the  hearing  fo^  the  allowance  of  a 
temporary  injunction  was  served  on  them,  had  quit  the  busi- 
ness, and,  as  one  of  them  stated,  he  had  "reformed."  In  all 
instances,  we  believe,  such  reformation  occurred  a  flay  or 
two  before  the  hearing.     It  is  upon  this  ground,  we  pre- 
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snrae,  that  the  court  refused  to  gi*ant  an  injunction.  If  the 
nuisance  is  abated,  there  is  nothing  to  enjoin,  nor  would  the 
defendants  be  in  any  respect  prejudiced  if  one  was  granted. 
But  where  it  is  ascertained  that  a  person  has  violated  the 
rights  of  another,  or  of  the  public,  by  erecting  and  main- 
taining a  nuisance,  does  it  necessarily  follow,  because  he 
asserts  that*  the  nuisance  has  been  abated,  that  a  temporary 
injunction  cannot  issue?  Suppose  there  is  a  small-pox  hos- 
pital established  and  maintained  in  the  populous  part  of  a 
city,  and  that  it  is  furnished  with  all  the  appliances  used  for 
properly  and  judiciously  taking  care  of  the  patients,  and 
that  an  application  is  made  to  enjoin  such  use,  and  abate  the 
nuisance;  and,  upon  the  hearing  for  an  injunction,  the  pro- 
prietor should  testify  that  he  had  quit  the  business,  and 
removed  the  patients  a  day  or  two  prior  to  the  hearing, — 
would  the  court  be  bound  for  this  reason  to  refuse  tli6 
injunction?  We  think  not,  but,  on  the  contrary,  the  court, 
in  its  discretion,  could  restrain  the  party  from  so  using  the 
building,  in  the  future.  So  here  it  appears  from  the  evi- 
dence that  the  defendants  were  engaged  in  selling  intoxicat- 
ing liquors  contrary  to  law,  and  kept  and  maintained  a  build- 
ing for  that  purpose.  Upon  being  advised  tliat  an  effort  was 
about  to  be  made  to  vindicate  the  law,  they  suddenly 
reformed  and  quit  the  business. 

It  appears  to  us  that  there  is  great  reason  to  suppose  such 
a  reformation  is  not  in  good  faith.  There  is  also  reason  to 
believe  that  it  was  adopted  as  a  temporary  expedient.  The  evi- 
dence, we  think,  tends  to  so  show,  or,  if  not,  this  court  does 
not  feel  disposed  to  accept  the  evidence  of  the  defendants 
that  they  have  ceased  the  unlawful  sale  of  intoxicating  liq- 
uors as  conclusive  evidence  of  such  fact.  Much  less  do  we 
feel  disposed  to  do  so  as  to  the  future.  Having  been 
engaged  in  violating  the  law,  it  is  not  by  any  means  certain 
that  they  will  not  do  so  in  the  future.  The  disposition  to 
do  so  clearly  appears,  and  there  are  heavy  doubts  as  to  the 
good  faith  of  the  reformation. 
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In  principle,  the  applicability  of  the  following  adjudged 
cases  cannot,  we  think,  be  questioned:  Goodyear  v.  Berry ^ 
2  Bond,  189;  Rvmford  Chemical  Works  v.  Vice^  14 
Blatchf,  179;  Jenkins  v.  Greenwaldj  2  Fish.  Pat.  Gas.,  37; 
White  V.  Seathy  10  Fed.  Eep.,  291.  In  all  of  these  cases 
injunctions  were  asked  restraining  the  use  of  a  patented 
article,  and  the  defendants  in  each  case  claimed  that  they  had 
ceased  to  do  so,  and  therefore  an  injunction  should  not  issue. 
But  it  was  held  that  this  £ict  was  immaterial,  and  that  the 
plaintiff  "was  not  obliged  to  I'est  its  interest  on  the  mere 
assertion  of  the  defendant  (made  under  oath)  that  he  would 
not  repeat  the  act  of  infringement." 

We  therefore  tliink  the  circuit  court  erred  in  refusing  to 
grant  a  temporary  injunction,  and  the  causes  will  be 
remanded,  with  directions  to  the  court  below  to  grant  such 
injunctions. 

Sevbbsbd. 


Judge  v.  Ablen  et  al. 

The  Same  v.  Cabstensen  et  al. 

The  Same  v.  Fedderson  et  al. 

Nuisance:  intoxicating  Liquoas:  abatement:  ybstbd  rights: 
REMOVAL  OF  CAUSES  TO  VBDERAL  COURTS.  Plaintiff  Bou^ht  to  abate 
as  nuisances  certain  places  kept  for  the  unlawf  al  sale  of  intoxicating 
liquors.  Defendants,  by  proper  petitions,  sousrbt  to  have  the  canseM 
removed  to  the  federal  courts  on  the  ground  thafc,  long  prior  to  the  pas- 
sage of  the  statute  under  the  provisions  of  which  the*  actions  were 
brought,  they  had  purchased  the  real  estate  described  in  the  petitions 
for  the  purpose  of  selling  beer  thereon,  and  had  procured  fixtures  and 
furniture  for  said  business,  and  placed  them  on  the  real  estate,  and  that 
the  same  were  not  fitted  for  any  other  business,  and  would  be  rendered 
practically  valueless  if  they  should  be  enjoined  from  carrying  on  said 
business,  and  thus  they  would  bo  deprived  of  their  property  without 
compensation  and  without  due  process  of  law.  Held  that  no  federal 
question  was  involved,  and  that  it  was  error  to  grant  the  petitions  for 
removal.    (McLane  r.  I^icht,  69  Iowa,  401,  followed.) 

Remoyal  to  Federal  Courts :  appeal:  better  puactice.  Where 
the  petition  for  the  removal  of  a  cause  to  the  fedenil  courts  has  been 
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granted,  and  ihe  plaintiff  desires  to  contest  the  legality  of  such  removal, 
it  is  the  better  practice  to  move  in  the  federal  coart  to  have  the  case 
remanded,  rather  than  to  appeal  to  this  court,  since  the  decisions  of  the 
state  courts  in  such  cases  are  not  binding  on  the  federal  court 

Appeal  from  Clinton  Circuit  Court. 

Wednesday,  Majsoh  9.  • 

AonoN  IN  KQuirr.     The  relief  asked  was  denied,  and  the 
plaintiff  appeals. 

Senry  RicTcel^  for  appellant. 

EllvB  db  McCoy ^  W.  C.  Orohe  and  A.  Howat^  for  appel- 
lees. 

Sebvbbs,  J. — The  petitions  in  the  above-named  cases  are 
substantially  alike,  and  state  that  the  defendants  are  engaged 
1  KUI8AKCB:  ^^  selling,  keeping  and  maintaining  a  place  for 
ifqSowfabSe.  the  Sale  of  intoxicating  liquors,  thereby  creating 
rilfitoliem^  a  nuisance;  and  the  relief  asked  is  that  the  nuis- 
tofwiena^  ance  be  enjoined  and  abated.  The  defendants 
^  severally  answered  the  petitions,  denied  the  alle- 

gations  thereof,  and  asked  that  the  causes  be  removed  to 
die  federal  court  upon  the  ground  that  a  federal  question 
was  involved.  A  proper  and  sufficient  petition  was  filed 
askin<''  such  removal,  in  which  the  federal  question  was, 
in  substance,  stated  to  be  that,  long  prior  to  tlie  passage 
of  the  statute  under  the  provisions  of  which  the  action  was 
brought,  the  defendant  had  purchased  the  real  estate 
described  in  the  petition  for  the  purpose  of  selling  beer 
thereon;  and  procured  fixtures  and  furniture  for  such  busi- 
ness, and  placed  them  on  the  real  estate;  and  that  the  same 
were  not  fitted  for  any  other  business,  and  would  be  rendered 
practically  valueless  if  they  should  be  enjoined  from  carrying 
on  said  business,  in  which  they  had  been  lawfully  engaged 
for  many  years.  We  understand  the  federal  question  stated  in 
the  petition  to  be  that,  if  the  statute  is  enforced,  as  the  plaintiff 
claims  it  should  be,  the  effect  will  be  to  deprive  the  defendants 
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of  their  property  without  compensation  and  due  process  of 
law,  and  therefore  the  statute  conflicts  with  the  constitution 
of  the  United  States.  The  application  for  the  injunction 
was  made  to  the  judge  of  the  circuit  court  in  vacation,  and, 
upon  filing  the  petition  for  removal,  he  held  that  a  fedeml 
question  was  involved,  and  refused  to  proceed  any  further 
with  the  .hearing.  In  so  holding  we  are  of  the  opinion  that 
Tie  erred. 

It  is  to  be  regretted  that  the  state  courts  are  called  upon 

to  determine  questions  in  relation  to  the  removal  of  causes 

to  the  federal  courts.     Such  decisions  are  not 

federal  courts:  binding  ou  the  federal  courts,  and  may  be  re* 

appeal:  bet-  ^  '  "^ 

ter practice,  viewed  therein;  and,  as  the  supreme  court 
of  the  ITnited  States  is  of  necessity  the  court  of  last 
resort  in  such  cases,  to  prevent  unseemly  conflicts  of 
jurisdiction,  the  state  courts  must  regard  the  decision  of  the 
federal  court  as  to  such  questions  as  final  and  conclusive  on 
them.  It  would  therefore  seem  to  be  the  better  practice, 
when  a  petition  for  removal  is  presented  to  the  state  court, 
and  a  decision  is  made,  or  if  the  court  entertains  the  peti- 
tion, but  refuses  to  proceed  and  try  the  case,  to  remove  the 
record  to  the  federal  court,  and  move  to  remand  before 
appealing  to  this  court.  But,  as  this  course  has  not  been 
adopted,  it  becomes  our  duty  to  determine  whether  the  judge 
or  court  below  erred  in  holding  that  a  federal  question 
was  involved.  To  enable  us  to  do  this,  it  is  necessary  to  look 
into  the  petition  for  removal.  This  we  think  we  are  author- 
ized to  do,  and  that  such  is  our  duty. 

The  question  presented  by  the  record  before  us  is  not  a 
new  one,  and  we  understand  it  to  have  been  determined  in 
McLane  v.  Leicht^  69  Iowa,  401,  adversely  to  the  holding 
below.  It  is  not  deemed  necessary  to  add  anything  to  what 
is  said  in  that  case.  Counsel  for  the  appellees  cite  and  rely 
on  State  v.  Walrvff,  26  Fed.  Eep.,  178.  The  facts  in  that 
case  are  materially  diflferent,  and  the  decision,  we  think,  is 
clearly  distinguishable.  Reversed.- 
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Olabk  V.  Ralls  et  al.  

\'7\     189 

1.  Practioe  on  Appeal:  error  without  prejodice.     Where  on       1-^  ^ 

account  of  certain  special  fiodings  of  the  jury,  which  could  not  have 
heen  the  result  of  errors  in  the  admission  of  evidence  or  in  the  instruc- 
tions, the  judgment  appealed  from  could  not  lawfully  have  heen  differ- 
ent, held  that  a  reversal  could  not  be  had  on  account  of  sueh  errors. 

2.  Praotioe:  spbgtal  intbrrooatoribs:  prior  suRHissioir  to  adverse 

coimsEL.  The  requirement  of  §  2808  of  the  Code,  that  before  special 
interrogatories  shall  be  submitted  to  the  jury  they  must  be  submitted 
to  the  counsel  of  the  adverse  party,  does  not  apply  to  special  inter- 
rofcatories  submitted  to  die  jury  on  the  court's  own  motion.  Beok,  J., 
dissenting. 

Appeal  from  Poweshiek  Circuit  Gov/rt, 

Wednesday,  Maboh  9. 

This  is  an  action  to  recover  damages  for  alleged  false  and 
fraudulent  representations  as  to  the  character  of  a  stream  of 
water,  and  its  capacity  for  water-power,  whereon  was  situ- 
ated a  mill  purchased  by  the  plaintiff  from  the  defendants, 
the  purchase  having  been  made  on  the  faith  of  said  repre- 
sentations. There  was  a  trial  to  a  jury,  and  a  verdict  and  judg- 
meat  for  the  defendants.    Plaintiff  appeals. 

Caswell  df  Meeker^  for  appellant. 

Brown  dh  Cornet/^  for  appellees. 

BoTHBooK,  J. — This  is  the  third  appeal  in  this  case.  See  50 
Iowa,  275;  58  Id.,  201.  Upon  the  first  submission  of  the 
present  appeal  an  opinion  was  filed  reversing  the  judgment. 
A  petition  lor  rehearing  was  presented,  and  a  rehearing  waa 
granted,^  and  the  cause  has  again  been  argued  and  submitted. 

It  is  unnecessary  to  set  out  the  facts  of  the  case, — they 
fully  appear  in  the  opinions  on  the  former  appeals;  and  we 
may  say,  further,  that,  in  view  of  the  investigation  this  court 
has  made  of  the  case  in  all  these  appeals  and  on  this  rehear- 
ing, we  think  it  unnecessary  to  elaborate  the  case  further 
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■  ' 

than  to  briefly  announce  our  views,  and  the  conclusion  which 
we  have  reached. 

The  appellant  claims  a  reversal  upon  rulings  of  the  court 
upon  the  admission  and  exclusion  of  evidence,  and  for  alleged 
1.  PRAonoB  errors  in  the  instructions  of  the  court  to  the 
ereor"^^'  jury.  We  now  think  that  the  case  must  be 
udic^'*  ^  aflSrmed  by  reason  of  certain  special  findings  of 
the  jury  which  could  not  have  been  the  result  of  any  of  the 
alleged  errors.  These  special  findings  are  as  follows:  "/n- 
terrogatory.  Did  Willits  himself  make  any  false  and  fraud- 
ulent representations  to  the  darks,  or  either  of  them,  in 
reference  to  the  water-power  of  the  mill?"  Answer  by  the 
jury:  "No."  '^Int,  2.  Before  the  sale  was  completed,  did 
Willits  direct  Ralls  to  negotiate  for  the  sale,  and  include,  in 
the  trade  with  the  Clarks,  Willits'  share  of  thg  mill  property 
in  question?"  Answer  by  the  jury:"  No."  "/n^.  3.  Before 
such  directions  by  Willits,  had  Ralls,  by  himself,  or  by  Howe,  as 
his  agent,  made  false  and  fraudulent  representations,  as  alleged, 
to  the  Olarks,  or  either  of  them,  as  to  the  capacity  or  permanency 
of  the  water  power?"  Answer  by  the  jury:  "No."  ^^ Int. 
4.  Did  Ralls,  by  himself,  or  Howe,  as  agent,  make  any  such 
false  and  fraudulent  representation  to  the  plaintiff  or  J.  W. 
Clark,  after  such  direction  by  Willits,  and  before  the  sale?'* 
Answer  by  the  jury:  "No."  "  Int.  5.  If  you  have  answered 
that  Ralls  made  no  such  false  and  fraudulent  representations 
after  such  directions  by  Willits,  if  you  find  that  Willits  gave 
such  direction,  but  that  Ralls  did  make  such  representations 
before  that  time,  when,  if  ever  before  suit  was  commenced, 
did  Willits  have  knowledge  thereof?"  Answer  by  the  jury: 
"  No."  "/n^.  6.  By  whom  was  the  sale  of  Willits'  share  of 
the  property  to  the  Clarks  negotiated?"  Answer  by  the 
jury:  "By  Willits."  ^'Int.7.  If  you  have  answered  that 
Willits  negotiated  his  own  sale,  did  he  at  the  time  have 
knowledge  that  Ralls,  by  himself,  or  Howe,  as  agent,  had 
made  false  and  fraudulent  representations  to  the  Clarks,  or 
either  of  them,  as  to  the  capacity  or  permanency  of  the  water- 
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power?"  Answer  by  the  jury:  "No."  ^'' Int.  8.  If  you 
have  answered  that  Ralls,  by  himself,  or  by  himself  and  the 
assistance  of  Howe  as  his  agent,  negotiated  the  sale  of  the 
entire  mill  property,  including  WilHts'  share,  did  Willits  at 
the  time  know  of  and  j)remit  such  negotiations  for  the  pur- 
pose of  adopting  it,  if  an  advantageous  sale  should  be  brought 
about!"  Answerby  thejury:  "No."  '^Int.9.  Did  Willits 
adopt  the  sale  negotiated  by  Ralls,  or  Ralls  and  Howe  as 
Ralls'  agent,  (jury  answered, «  No,')  or  did  Willits  negotiate 
and  make  his  own  sale?"     Answer  by  the  jury:  "Yes." 

The  foregoing  interrogatories  were  submitted  to  the  jury 
by  the  court  on  its  own  motion.  Appellant  insists  that  they 
2.  psAcncK*  ^®^®  improperly  submitted  to  the  jury  because 
rSgaSfrl^?'^  they  were  not  submitted  to  the  attorneys  of  the 
sioiiu>*adv?wo  adverse  party  before  the  argument  to  the  jury 
**"*"^^  was  commenced,  and  we  are  cited  to  section  2808 

of  the  Code,  which  is  as  follows:  "In  all  actions  the  jury, 
in  their  discretion,  may  render  a  general  or  special  verdict; 
and,  in  any  case  in  which  they  render  a  general  verdict,  they 
may  be  required  by  the  court,  and  must  be  so  required  on 
the  request  of  any  party  to  the  action,  to  find  specially  upon 
any  particular  questions  of  fact  to  be  stated  to  them  in  writ- 
ing, which  questions  of  fact  shall  be  submitted  to  the  attorneys 
of  the  adverse  party  before  the  argument  to  the  jury  is  com- 
menced." 

We  think  it  is  apparent  that  the  requirement  to  submit 
the  questions  to  the  attorneys  of  the  adverse  party  is  limited 
to  3uch  questions  as  are  requested  by  the  parties.  When 
the  court,  on  its  own  motion,  submits  questions  of  fact  to  the 
jury,  they  are  not  in  the  interest  of  either  party,  and  there  can- 
not be  any  party  adverse  to  the  questions  submitted,  and  there 
is  no  more  reason  for  submitting  them  to  one  party  than  to  the 
other.  It  will  be  observed,  from  the  questions  and  answers,  that 
the  jury  found  that  neither  Ralls  nor  Willits  made  any  false 
representations  as  to  the  character  and  capacity  of  the  stream 
as  a  water-power.     The  question,  then,  as  to  Willits' liability 


Digitized  by 


Google 


mm 


192  SUPREME  OOCRT  OF  IOWA, 

Clark  ▼.  Balls  et  al. 

for  false  representations,  made  by  Balls,  is  eliminated  from 
the  case,  for  the  very  good  reason  that  Willits  could  not  be 
held  liable  for  Balls'  representations,  unless  stich  representa- 
tions were  made.  The  plaintiff  was  defeated  in  the  very 
threshold  of  the  case  by  the  findings  that  no  false  representa- 
tions were  made  by  any  one. 

Now,  if  the  court  correctly  instructed  the  jury  as  to  what 
constituted  actionable  false  representations,  if  there  were 
erroneous  instructions  as  to  Willits'  liability  for  Ralls'  mis- 
representations, or  as  to  other  questions  in  the  case  not  relat- 
ing to  what  constituted  false  representations,  it  is  very  plain 
that  such  errors  were  without  prejudice.  Tliey  could  in  no 
way  influence  the  jury  upon  the  question  of  whether  any  false 
representations  were  made.  As  to  the  instructions  pertain- 
ing to  the  false  representations,  we  deem  it  sufficient  to  say 
that  we  find  no  error  in  them.  The  same  may  said  of  the 
alleged  errors  in  the  rulings  on  the  admission  and  exclusion 
of  evidence. 

It  is  said  that  the  case  has  been  five  times  tried  to  a  jury. 
Previous  to  the  last  trial  it  had  been  twice  appealed  to  this 
court.  The  last  trial  was  had  in  the  light  of  all  that  had 
preceded  it,  and  our  judgment  is  that  there  is  nothing  in  the 
record,  as  now  presented,  requiring  us  to  interfere  with  the 

judgment  of  the  circuit  court. 

Affibiteo. 
Bbok,  J.,  dissenting. 
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TuE  Ciry  of  Waterloo  v.  The  Wateeloo  Street  K'y  Co. 

1.  Injunction:  granted  only  in  absence  of  legal  behedy:  ii lus- 
tration. Injanction  is  an  extarttordinary  remedy,  and  it  will  be 
graDted  only  when  the  party  is  likely  to  suffer  some  irreparable  injury 
against  which  he  has  no  other  speedy  or  adequate  remedy.  Accoid- 
ingly,  where  plaintiff  had  granted  to  defendant  the  privilege  to  con- 
struct and  maintain  a  street  railway  on  its  streets  and  alleys,  providing 
that  the  track  should  conform  to  the  established  grade,  but  with  no  pro- 
vision in  regard  to  the  kind  of  rail  to  be  used,  or  the  guage  of  the  road, 
held  that  it  was  not  entitled  to  an  injunction  to  restrain  the  defendant 
from  using  a  certain  kind  of  rail,  or  from  building  its  road  upon  a  cer- 
tain guage,  on  the  ground  that  thereby  the  defendant  would  cause  its 
track  to  be  a  nuisance;  because  the  plaintiff  did  not  part  with  its  lawful 
authority  over  its  streets,  and,  in  the  exercise  of  such  authority,  it  had 
full  power  to  make  and  enforce  all  necessary  and  reasonable  regulations 
as  to  the  manner  in  which  the  track  should  be  constructed  and  main- 
tained, and  it  had  no  need  of  the  interference  of  equity. 

Appeal  from  Black  Hawk  Disti'ict  Court 

Wednesday,  Maech  9. 

This  is  an  action  in  equity  to  restrain  the  defendants  from 
laying  down  a  street  railway  track  in  one  of  the  streets  of 
the  plaintiff  city.  Defendant  appealed  from  an  order  over- 
ruling a  motion  to  vacate  a  temporary  injunction. 

Z.  W.  Reynolds  and  Flatt  <&  Soff^  for  appellant. 

C.  W.  Midlan^  for  appellee. 

Keed,  J. — ThO'  city  counsel  of  plaintiff  passed  an  ordi- 
nance granting  to  defendant  the  exclusive  privilege  of  con- 
structing in  the  streets  and  alleys  of  the  citj'  the  necessary 
tracks  for  a  street  railway.  The  privilege  granted  extended 
to  all  the  streets  and  alleys  of  the  city,  and  was  to  continue 
for  thirty  years.  Defendant  accepted  the  grant,  and  pro- 
ceeded to  construct  and  operate  its  railway  in  a  number  of 
streets.  It  afterwards  commenced  the  work  of  constructing 
a  track  in  Jefferson  street,  when  the  council  passed  an  ordi- 
VoL.  LXXI-^13 
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nance  which,  by  its  terms,  repealed  the  former  grant,  bnt 
granted  the  same  privilege  as  to  the  streets  then  occupied  bj 
defendant.  The  city  thereupon  commenced  this  action, 
alleging  in  its  petition  that,  in  constructing  its  track  in  Jef- 
ferson street,  the  defendant  was  acting  without  authority  or 
right.  The  petition  was  presented  to  the  judge  of  the  dis- 
trict court,  who,  without  any  notice  of  the  hearing  having 
been  served  on  defendant,  granted  a  temporary  writ  of  injunc- 
tion, restraining  defendant  fromprosecuting  the  work  on  that 
street.  After  this  writ  had  been  served,  defendant  appeared, 
and  filed  an  answer,  setting  up  the  grant  under  which  it 
claimed  to  be  acting,  and  denying  that  it  was  acting  without 
authority.  Plaintiff  thereupon  filed  an  amendment  to  its 
petition,  in  which  it  alleged  that  defendant  was  using  in  the 
construction  of  the  track  what  is  known  as  the  "T"  rail, 
which  was  a  diflFerent  rail  from  that  ordinarily  used  in  street 
railways;  also  that  it  was  constructing  the  track  on  an  unusual 
gauge,  and  that,  if  it  was  permitted  to  construct  the  track 
with  that  rail,  and  on  that  gauge,  it  would  constitute  a  nui- 
sance, and  would  greatly  obstruct  and  interfere  with  the  use 
of  the  street  for  ordinary  purposes.  Defendant  answered 
this  amendment,  admitting  that  it  was  using  the  "T"  rail, 
but  denying  that  said  rail  was  not  ordinarily  used  in  street 
railways,  or  that  the  gauge  on  which  it  was  constructing  its 
track  was  an  unusual  gauge,  or  that  the  track  would  consti- 
tute a  nuisance.  It  also  moved  to  vacate  the  injunction  on 
the  grounds,  among  others,  that  the  order  granting  the  writ 
was  made  without  notice  to  it,  and  that,  the  material  allega- 
tions of  the  petition  being  denied,  the  writ  ought  not  to  be 
continued.  The  present  appeal  is  froui  the  order  overruling 
that  motion. 

The  grounds  upon  which  the  motion  was  denied  were  set 
out  in  the  decision.  The  court  held  that,  as  the  grant  had 
been  accepted  by  defendant,  and  partially  performed,  it  con- 
stituted a  contract  between  the  parties,  the  terms  of  which 
could  not  be  impaired  or  changed  by  the  subsequent  action 
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of  either  of  them.  It  held,  further,  that  the  question 
whether  the  track,  as  defendant  proposed  to  construct  it, 
would  constitute  a  nuisance,  could  only  be  determined  upon 
a  full  hearing  of  the  evidence,  and  that  the  injunction  should 
be  continued  until  such  hearing  was  had;  also  that  notice  of 
the  hearing  ot  the  application  for  the  temporary  writ  was 
not  essential. 

Counsel  for  the  city  did  not  claim  in  this  court  that  the 
city  could  repeal  the  grant  after  it  had  been  accepted  and  per- 
formed in  part  by  defendant,  if  its  original  action  in  making 
it  was  valid.  In  our  consideration  of  the  case,  we  will 
assume  that  the  grant,  if  the  city  had  power  to  make  it,  con- 
stituted, after  the  acceptance,  a  contract  between  the  parties, 
the  obligation  of  which  could  not  be  impaired  by  the  action 
of  one  of  them. 

Counsel  contended,  however,  that  the  grant  was  invalid  for 
the  reason  that  the  city  had  no  power  to  give  to  defendant 
an  exclusive  privilege  to  use  the  street.  But,  if  these  prem- 
ises  were  conceded,  it  would  follow  only  that  the  city,  not- 
withstanding the  grant  to  defendant,  might  lawfully  confer 
the  same  privileges  upon  others,  and  not  that  the  grant  of 
the  privilege  to  it  did  not  confer  upon  it  the  right  to  use  the 
street  for  the  purpose  intended. 

Coming,  then,  to  the  ground  upon  which  the  court  placed 
its  ruling,  we  deem  it  unnecessary  to  enter  upon  any  discus- 
sion of  the  question  whether  an  injunction  should  be  granted 
ao^inst  a  mere  threatened  nuisance;  for  the  record  discloses 
a  state  of  facts  which,  to  our  minds,  afford  a  very  conclusive 
reason  why  plaintiff  ought  not  to  be  permitted  to  maintain 
the  action.  The  ordinance  making  the  grant  was  attached 
as  an  exhibit  to  the  pleadiqgs,  and  is  set  out  in  the  abstract. 
It  is  simply  a  grant  of  the  privilege  to  construct  and  main- 
tain a  street  railway  in  the  streets  and  alleys  of  the  city.  It 
2>rovides  that  the  track  of  the  railway  shall  be  made  to  con- 
form to  the  established  grade  of  the  streets,  and  that  it  shall 
be  planked  at  the  crossings.     There  are  no  provisions  as  to 
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the  rail  which  shall  be  used  on  the  track,  or  the  gauge  upon 
which  it  shall  be  constructed.  Now,  the  council  of  the  city 
is  vested  by  law  with  the  power  to  determine  the  condition 
of  repair  in  whicli  the  streets  shall  be  kept.  They  have  full 
control  over  the  streets,  and  they  may  make  any  reasonable 
and  necessary  regulation  as  to.  the  manner  in  which  they  shall 
be  used.  It  does  not  appear  to  us  that  their  powers  in  this 
respect  are  at  all  affected  by  the  contract  with  defendant. 
The  city  may  require  defendant  to  so  exercise  the  privileges 
conferred  upon  it  by  the  grant  as  that  the  use  of  the  street 
for  ordinary  purposes  will  not  be  unreasonably  interfered 
with.  It  has  the  power  to  make  all  necessary  and  reasonable 
regulations  as  to  the  manner  in  which  the  track  shall  be  con- 
structed, and  the  condition  in  which  it  shall  be  maintained. 
It  has  the  power,  also,  to  enforce  its  regulations.  Having 
these  powers  in  its  possession,  it  does  not  need  the  aid  of  a 
court  of  equity.  Injunction  is  an  extraordinary  remedy, 
and  it  will  be  granted  only  when  the  party  is  likely  to  suffer 
some  irreparable  injury  against  which  he  has  no  other  speedy 
or  adequate  remedy.  Clearly,  plaintiff  is  not  in  that  condi- 
tion. We  find  it  unnecessary  to  consider  whether  the  writ 
should  have  been  dissolved  because  no  notice  of  the  applica- 
tion was  given  to  defendant. 

Rbvebsbd. 
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1.  Champerty:  what  is  not:  contikgbnt  fbb.    A  contract  between 

an  attorney  and  his  client  that  the  former  shall  have  for  his  compensa- 
tion one-third  of  the  amount  that  may  ultimately  be  recovered  in  an 
action,  the  attorney  to  pay  no  costs  or  expemes,  except  his  own  per- 
sonal expenses,  is  not  champertous.  (McDonald  v.  Railroad  Co.,  2 J 
Iowa,  174,  and  Jewel  v,  Neidtj,  61  Id.,  299,  followed.) 

2.  Attorneys'  Fees:  notice  of  libn  entered  on  jodoicent  docket: 

EFFECT  of:  reversal  OF  juootf  BNT.  Where,  after  a  judgment  has 
been  procured  for  the  plaintiff  in  an  action,  his  attorneys  enter  upon 
the  judgment  docket  notice  of  their  claim  for  a  lien  for  their  fees  in  the 
case,  such  notice  creates  a  lien  not  only  upon  the  judgment,  but  upon 
any  money  due  the  plaintiff  from  the  defendant  in  that  action.  And 
so,  even  where  the  judgment  is  reversed  on  appeal,  the  defendant  may 
not  settle  with  plaintiff  and  pay  him  the  amount  agreed  on,  and  thus 
defeat  the  lien  of  his  attorneys.  And  in  this  case,  where  a  defendant 
did  80  settle  and  pay,  held  that  it  w.is  still  liable  to  the  attorneys  for 
their  fees. 

Appeal  from  Mahaska  Gvrouit  Court. 

Wednesday,  March  9. 

This  is  an  action  to  recover  attorneys'  fees  which  plaintiffs 
claim  to  be  due  them  from  defendants.  There  was  a  trial  to 
the  court  without  a  jury,  and  a  judgment  rendered  for  the 
plaintiffs.     Defendants  appeal. 

A,  G.  Daly  and  J.  R.  Blair^  for  appellants. 

Wm.  R,  Laoey^  for  appellees. 

KoTHBOOK,  J. — In  the  year  1882  the  defendant  Bucklew 
commenced  an  action  against  the  Central  Iowa  Railroad  Com- 
pany to  recover  damages  for  a  personal  injury 
received  while  in  the  employment  of  said  com- 
pany. The  action  was  brought  in  Mahaska 
county,  and  a  change  of  venue  was  taken  to  Jasper  county, 
where  a  trial  was  had,  which  resulted  in  a  verdict  and  judg- 
ment against  the  railroad  company  for  $6,000.  Befere  com- 
mencing the  action,  Bucklew  entered  into  a  written  contract 


].  CHAMPER- 
TV:  What  is 
not:  contin- 
gent fee. 


I  71  197 

92  177 

71  V^\ 

96  482| 

71  197 

71  197 

fll2  153 

112  566 


Digitized  by 


Google 


J  98  SUPREME  COURT  OF  IOWA, 

Winslow  et  ul.  v.  The  Central  Iowa  B'y  Co.  et  al. 

with  the  plaintiff  Lacey,  which  contract  was  in  these  words : 
"I  agree  to  pay  to  John  F.  Lacey,  as  a  contingent  fee  in 
the  above  case,  a  sum  eqnal  to  one-third  of  the  amount  that 
may  be  ultimately  collected  therein.  Said  Lacey  is  not  to 
pay  any  costs  or  expenses  except  his  own  personal  expenses. 

"Wm.  Buckle w." 

When  the  cause  was  removed  to  Jasper  county,  Lacey, 
with  the  knowledge  and  consent  of  Buckle w,  procured  tlie 
plaintiff  Winslow  to  assist  him  in  the  trial.  After  the  judg- 
ment was  entered  on  the  judgment  docket  of  the  district 
court  of  Jasper  county,  the  plaintiffs  entered  upon  said 
docket  a  notice  of  a  lien  in  the  following  words: 

"We  hereby  give  notice  that  we  claim  an  attorneys'  lieu 
on  this  judgment  for  the  sum  of  $2,000,  for  services  ren- 
dered the  plaintiff  in  this  cause,  and  as  compensation  for  ser- 
vice so  rendered  him  in  their  professional  capacity,  and  in 
the  course  of  their  professional  employment. 

"John  F.  Lacey. 
«H.  S.  Winslow." 

The  case  was  appealed  by  the  railroad  company  to  this 
court,  and  the  judgment  was  reversed.  See  64  Iowa,  603. 
After  the  cause  had  been  remanded  for  a  new  trial,  and  on  the 
eighth  day  of  July,  1885,  Bucklew  and  the  railroad  company 
settled  the  suit  by  a  written  stipulation,  in  which  it  was 
agreed  that  the  company  should  pay  Bucklew  $1,650  in  full 
and  complete  satisfaction  and  discharge  of  all  claims  for  dam- 
ages for  the  injuries  complained  of.  It  was  also  agreed  that 
Bucklew  should  pay  his  attorneys  in  said  suit,  and  he  received 
from  the  company  $150  for  that  purpose,  which  sum  was 
included  in  the  $1,650  for  which  the  suit  was  settled.  The 
plaintiffs  claim  by  this  action  that  they  are  entitled  to  recover 
of  the  defendants  the  one-third  of  the  amount  received  by 
Bucklew  in  this  settlement.  The  claim  is  based  upon  the 
notice  entered  upon  the  judgment  docket. 

The  defendants  set  up  several  defenses  to  the  action.    One 
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of  these  defenses  was  that  the  plaintiffs'  services  were  of  no 
value  to  Backlew  in  the  trial  of  the  action.  This  defense  is 
without  support  in  the  evidence.  Another  defense  was  that 
the  written  contract  made  by  Bucklew  with  Lacey  was  "cham- 
pertOQS,  against  public  policy,  and  void."  We  think  this 
defense  is  without  merit.  The  contract  is  an  agreement  for 
a  contingent  fee.  It  has  long  been  settled  in  this  state  that 
such  a  contract  is  not  unlawful.  McDonald  v.  Eallroad 
Co,,  29  Iowa,  174;  Jewel  v.  Neidy,  61  Iowa,  299. 

There  are  other  minor  questions  in  the  case,  including 
objections  to  an  order  of  the  court  authorizing  the  approval 
of  an  attachment  bond,  and  striking  out  a  counter-claim  iiled 
by  the  defendant  Bucklew.  These  orders  are  so  manifestly 
correct  that  we  do  not  deem  it  necessary  to  more  than  men- 
tion the  fact  that  objections  were  made  to  them. 

II.     We  come  now  to  the  only  real  question  in  the  case, 

which  is,  did  the  plaintiff  acquire  a  valid  and  continuing  lien 

upon  the  claim  against  the  railroad  company  by 

NBYs'fejfts:      the  writing  entered  upon  the  ludorment  docket? 
notice  of  lien  ^  ^  «»      o 

|n^ered^on  Jt  appears  to  be  conceded  that,  if  the  judgment 
2ffreverea?Sf  1^^^  not  been  reversed,  the  lien  would  have  been 
jadgmeiit.  ^^|jj  g^^.  counsel  for  the  defendants  strenu. 
ously  contend  that  the  lien  was  on  the  judgment^  and  when 
that  was  reversed  the  lien  was  lost.  The  third  subdivision 
of  section  215  of  the  Code  provides  that  an  attorney  has  a 
lien  upon  'Mnoney  due  his  client,  in  the  hands  of  the  adverse 
party,  or  attorney  of  such  party,  in  an  action  or  proceeding 
in  which  the  attorney  claiming  the  lien  was  employed,  from 
the  time  of  giving  notice  in  writing  to  such  adverse  party, 
or  attorney  of  such  party,  if  the  money  is  in  possession  or 
under  the  control  of  such  attorney,  which  notice  shall  state 
the  amount  claimed,  and,  iii  general  terms,  for  what  services." 
And  the  fourUh  sub-division  of  said  section  provides  that, 
"after  a  judgment  in  any  court  of  record,  such  notice  may  bo 
giveii,  and  the  lien   made   effective   against   the  judgment 
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debtor,  by  entering  the  same  in  the  judgment  docket  oppo- 
site the  entry  of  the  judgment." 

Counsel  for  appellant  contend  that  the  lien  entered  of  rec- 
ord was  on  the  judgment^  and  not  upon  money  in  the  pos- 
session of  the  adverse  party  due  the  plaintiff  in  the  action. 
It  is  true  that  the  entry  made  upon  the  judgment  docket 
states  that  a  lien  is  claimed  on  the  judgment.  We  think, 
however,  that  the  plaintiffs  had  no  right  to  make  any  claim 
other  than  that  provided  by  statute,  and  the  section  of  the 
Code  above  cited  does  not  provide  for  a  lien  on  the  jtuigmoity 
as  such.  It  expressly  provides  for  a  lien  on  money  in  the 
hands  of  the  adverse  party  or  his  attorney. 

It  is  further  claimed  that,  as  the  statute  provides,  where 
notice  of  the  lien  is  placed  upon  the  judgment  docket,  and 
thus  made  effective  against  the  judgment  debtor,  the  notice 
ceased  or  expired  when  the  judgment  was  reversed,  because 
there  was  then  no  '^judgment  debtor."  We  think,  however,  that 
the  words  "judgment  debtor,"  as  used  in  the  fourth  sub-di- 
vision of  the  section  above  quoted,  are  merely  descriptive  of 
the  person  against  whom  the  lien  may  be  enforced.  It  will 
be  observed  that  notice  of  the  lien  upon  money  in  the  hands 
of  the  adverse  party  is  not  requited  to  be  personally 
served  after  judgment.  The  adverse  party  is  charged  with 
notice  by  the  entry  on  the  judgment  docket.  From  the 
time  of  such  entry  he  cannot  prejudice  the  rights  of  the 
attorney  claiming  the  lien  by  a  settlement  with  his  client; 
and  as  the  law  does  not  place  the  lien  upon  the  judgment^ 
but  upon  the  claim  against  the  adverse  party,  or  the  money 
in  his  hands,  we  think  the  notice  remained  binding  upon  the 
defendant  as  long  as  the  money  remained  in  its  hands.  If 
the  plaintiffs  had  merely  stated  in  tne  entry  upon  the  judg- 
ment docket  their  lien  upon  the  money  claimed  of  the  rail- 
road company,  and  in  its  hands,  due  to  Bpcklew  for  the 
injury  of  which  he  complained,  the  notice  would  have  been 
in  strict  conformity  with  the  statute,  and  would  have  been 
binding  on  the  railroad  company  through  all  the   further 
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progress  of  the  case,  and  up  to  the  actual  payment  of  the 
demand.  We  do  not  think  the  fact  that  the  word  *'judg- 
ment"  was  used  in  the  entry  instead  of  "suit,"  ^-action/'  or 
"claim/'  or  some  other  equivalent  word,  was  a  matter  of  any 
consequence  in  fixing  the  rights  of  the  parties. 

In  ouropinion,  the  judgment  of  the  circuit  court  should  be 

Affibmed. 


71    901 

Palo  Alto  Ooijnty  v.  Buelinoame  et  al.  JS-^I 

71    801 
84    748| 

1.  Clerk  of  Courts:  s^labt  and  fees  of.    Au  officer  is  entitled  to 

char^  and  recei?e  only  sach  fees  as  the  statute  provides  as  compensa- 
tion for  the  servicer  he  may  perform.  Accordingly,  the  fees  of  the  clerk 
of  the  courts  are  defined  and  limited  by  §  3781  of  the  Code,  and  report- 
er's and  jury  fees  and  marriage  license  fees,  collected  by  him,  not 
bein?  included  in  said  section,  are  no  part  of  his  compensation;  neither 
is  he  entitled  to  extra  compensation  for  a  necessary  rearrangement  of 
the  papers  and  records  of  his  office,  nor  for  issuing  jurors*  certificates  to 
the  auditor  for  the  fees  of  jurors. 

2.  County:  sbttlembnt  with  clerk:   estoppel.    The  fact  that  the 

board  of  supervisors,  in  making  settlement  with  the  clerk,  failed  to 
compel  the  latter  to  account  for  certain  fees  collected  by  him  and 
belonging  to  the  county,  did  not  estop  the  county  from  afterwards 
demanding  and  recovering  such  fees. 

3.  ■     ;  ACTS  OF  SUPERVISORS  NOT  IN  SESSION.    A  county  is  not  bound 
by  statements  made  by  its  supervisors  when  not  in  session. 

Appeal  from  Kossuth  District  Court. 

Thursday,  March  10. 

The  defendant  Burlingamc  was  elected  and  duly  qualified 
as  clerk  of  the  district  and  circuit  courts,  and  this  action 
was  brought  on  his  official  bond,  to  recover  certain  moneys 
i-eceived  by  him  by  virtue  of  his  office,  which  he  failed  to 
pay  over  to  the  plaintifi:  Trial  by  jury.  Judgment  for  the 
plaintiff,  and  the  defendants  appeal. 

Harrison  <&  Jetiswold^  for  appellant. 

Soper^  Crawford  cfe  Carr^  for  appellee. 
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Seevers,  J. — I.     There  is  no  dispute  as  to  the  facts,  and, 

under  the  direction   of   the  court,  the  jury  found   for  the 

1.  cLEBKof       plaintiff.     In  January,  1884,  the  board  of  super- 
courts:  salary       .  n        ^    ,^  i  #%     i         i      -i  a^^^  i 

aiMifeesof.  visors  iixed  the  salary  of  the  clerk  at  $2o0,  and 
fees  of  his  office.  During  that  year  there  cartie  into  the 
clerk's  hands  certain  jury,  reporter's,  and  marriage  license 
fees,  contemplated  in  sections  3777,  3787,  and  3812  of  the 
Code,  and  the  court  held  that  the  jury  and  reporter's  fees 
belonged  to  the  county.  It  is  conceded  that  the  clerk  is 
entitled  to  the  fees  allowed  him  by  statute,  in  addition  to 
such  salary  as  may  be  fixed  by  the  board,  and  also  that  he  is 
entitled  to  such  fees,  although  the  board  may  not  allow  him 
any  addition  thereto  as  salary  or  extra  compensation.  But 
counsel  for  the  appellee  contend  that  such  fees  are  detined 
and  fixed  by  section  3781  of  the  Code,  which  provides  that 
**  the  clerk  of  the  district  or  circuit  court  shall  be  entitled  to 
charge  and  receive  the  following  fees."  Then  follows  an 
enumeration  of  the  fees  to  which  the  clerk  is  so  entitled. 
And  this,  we  think,  is  the  proper  construction  of  the  several 
sections  of  the  Code  in  relation  thereto.  The  clerk  is  not 
entitled  to  the  fees  provided  in  sections  3787  and  3812,  sim- 
ply for  the  reason  that  the  statute  do-^d  not  so  provide.  An 
officer  is  entitled  to  charge  and  receive  only  such  fees  as  the 
statute  provides  he  is  entitled  to  as  compensation  for  services 
he  may  perform.  Counsel  for  the  appellant,  as  we  under- 
stand,  do  not  claim  the  rule  to  be  otherwise.  Their  conten- 
tion is  that  the  board  contracted  that  the  clerk  miffht  retain 
the  fees  in  question  as  additional  compensation.  That  the 
salary  was  such  is  conceded,  but  it  is  denied  that  the  jury 
and  reporter's  fees  are  fees  appertaining  or  belonging  to  the 
ilerk's  office;  and  we  think  this  is  so.  All  the  clerk  has  to 
do  with  such  fees  is  #o  receive  them  when  paid  by  the  party 
liable  therefor.  lie  renders  no  other  service,  nor  does  he 
earn  such  fees.  The  service  is  performed,  and  the  statutory 
compensation  is  earned,  by  others;  and  such  fees  do  not 
"belong"  to  his  office  any  more  than  do  the  fees  of  witnesses 
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or  diBtrict  attorney,  which  are  taxed  as  a  part  of  the  costs, 
and  paid  to  the  clerk.  The  court  held  that  the  marriage 
license  fees  did  belong  to  the  clerk's  office,  on  the  ground, 
we  may  suppose,  that  he  performed  the  service,  and  there- 
fore earned  the  fees. 

II.  In  January,  1883,  the  board  fixed  the  salary  of  the 
clerk  "at  $250,  [for  that  year,]  to  be  paid  at  the  close  of 

each  mouth,"  and  the  court  held  that  the  clerk 
THK  8AM  .  ^^  ^^^  thereunder  entitled  to  the  marriao^e 
license  fees  received  by  him  during  such  period.  Unless  the 
board  otherwise  directs  and  allows,  the  clerk  is  only  entitled 
to  the  fees  and  compensation  provided  in  section  3781  of  the 
Code.  The  marriage  license  fees  are  simply  paid  to  the 
clerk,  and  ho  is  directed  to  pay  the  same  "into  the  county 
treasury."  Code,  §  3787.  This  clearly  shows  that  he  is 
not  entitled  to  them  as  a  matter  of  right. 

III.  The  defendant  pleaded  that,  when  the  clerk  entered 
upon  the  duties  of  his  office,  the  records  thereof,  without  his 

fault,  were  "so  defective,  incomplete,  inconsist- 
ent,  misleading  and  disarranged,  that  it  was 
absolutely  necessary  to  the  proper  discharge  of  the  duties  of 
said  office,  and  for  the  public  benefit,  to  complete,  correct 
and  rearrange  them,"  and  that  he  did  so.  For  such  services 
he  sought  to  recover  compensation  from  the  plaintifil  The 
court  held  that  he  was  not  entitled  thereto;  and  this  ruling 
is  correct,  for  tlie  reason  that  the  statute  does  not  fix  or  pre- 
scribe any  compensation  for  such  services. 

IV.  The  defendants  also  pleaded  that  the  clerk  issued  a 
large  number  of  jurors'  certificates,  directed  to  the  auditor, 
THS8AMB.        showing  the  amount  of  fees  each  of  the  jurors 

was  entitled  to  for  his  services.  Such  certificate 
was  made  under  section  3811  of  the  Code,  but  no  fee  is  pro- 
vided therefor,  and  therefore  the  clerk  is  not  entitled  to  any 
compensation  for  such  service. 

V.  In  1883,  and  prior  thereto,  settlements  were  made  by 
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the  board   with  the  clerk,  and  at  such  settlements,  as  we 

understand,  the  clerk  did  not  account  for  the 
2.  county:  ' 

wuh^derk:  J"''^  ^^^  reporter's  fees  received  by  him  prior 
estoppel.  thereto,  and  the  board  acquiesced  therein,  or 
failed  to  exact  the  same  of  the  clerk.  This  is  immaterial, 
and  does  not  constitute  a  defense  to  this  action.  If  the 
board  failed  at  one  time  to  insist  on  the  legal  rights  of  the 
county,  this  cannot  have  the  effect  of  creating  an  estoppel. 
VI.  The  defendants  claim  that,  at  the  January  meeting 
of  the  board  in  1883,  there  were  negotiations  between  the 

3. :  acts    clerk  and  the  board  in  relation  to  his  salary,  and 

not  In  session,  that  the  individual  members  of  the  board  agreed 
and  informed  the  clerk  that  Lis  salary  and  compensation  had 
been  fixed  materially  different  from  what  in  fact  was  done, 
as  shown  by  the  recorded  action  of  the  board.  We  do  not 
understand  that  the  members  of  the  board,  when  in  session, 
took  any  action,  or  proposed  to  take  any,  different  from  what 
they  did,  and  caused  to  be  entered  of  record.  All  that  is 
claimed  is  that  the  members,  when  not  in  session,  expressed 
views  which  the  clerk  understood  to  be  different  from  the 
recorded  action.  This  is  not  binding  on  the  county.  RicB 
V.  Plymouth  Co.y  43  Iowa,  13G. 

Tlie  judgment  of  the  district  court  is  Affibmbd. 


CooTEB  V.  Wilson  et  al. 


1.  Praotioe:  Di8Bn88A.L  as  to  part  ok  causes  of  action.     Where 

plaintiff  brought  an  action  in  three  coants  upon  as  many  promissory 
notes,  and  sought  a  decree  foreclosing  a  mortgage  securing  the  notes,  it 
wajs  his  privilege  to  dismiss  as  to  two  of  the  couuts. 

2.  Practice  on  Appeal :  less  than  $100.    Where  a  plaintiff  has  dis- 

missed as  to  some  of  his  causes  of  action,  and  less  than  $100  is  left  in 
controversy,  and  judgment  is  rendered  therefor,  the  defendant  cannot 
appeal  to  this  court  without  the  certificate  of  the  trial  judge. 
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Appeal  from  Linn  Circuit  Cotirt. 

Thuebdat,  Maech  10. 

This  is  an  appeal  from  a  judgment  and  a  decree  for  the 
foreclosure  of  a  mortgage  upon  certain  real  estate. 

Geo,  W.  Wilson^  for  appellants. 

Frank  G,  Clarkj  for  appellee. 

EoTHEOCK>  J. — The  plaintiff  filed  a  petition  in  equity  in 
three  counts  upon  three  separate  promissory  notes,  and  he 
demanded  a  decree  for  the  foreclosure,  of  a  mortgage  to 
secure  the  same.  As  to  the  first  note,  the  defendant  pleaded 
a  tender  of  what  he  admitted  to  be  due,  and  the  difference 
between  the  tender  and  the  amount  claimed  in  that  count  of 
the  petition  was  but  a  few  dollars.  The  plaintiff  dismissed 
his  action  as  to  the  other  notes,  and  the  court  rendered  judg- 
ment against  defendants  on  the  first  note  for  some  eight  or  ten 
dollars  more  than  the  tender.  Counsel  for  appellants  appear 
to  be  dissatisfied  because  the  plaintiff  was  permitted  to  dis- 
miss his  action  as  to  the  two  last  notes.  We  cannot  under- 
stand why  a  plaintiff  may  not  at  any  time  withdraw  or  dis- 
miss one  01*  more  of  the  causes  of  action  in  his  petition. 
After  the  dismissal  the  amount  in  controversy,  as  shown  by 
the  pleadings,  was  less  than  $100,  and  appellants  present 
this  appeal  without  the  certificate  of  the  trial  judge,  as 
required  by  statute.  In  such  case,  the  certificate  is  requisite 
to  confer  jurisdiction  on  the  court.  We  cannot  entertain 
the  appeal. 

Dismissed. 
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Butler  v.  The  Chicago  &  Northwestern  E'y  Co. 

1.  Bailroads:  cow  killed  on  track:  defective  gate:  neoligbnce: 

question  for  jury.  Id  an  action  to  recover  for  a  cow  which  escaped 
from  a  pasture,  through  a  gate  in  defendant's  fence,  and  got  on  the 
track,  and  was  killed,  held  that  the  fact  that  the  fastening  of  the  gate 
was  on  the  side  toward  the  pasture  was  proper  ta  be  considered  by  the 
jury,  with  other  evidence,  in  determining  whether  the  gate  was  negli- 
gently constructed;  but  that  the  mere  fact  that  the  fastening  was  on 
that  side  would  not  warrant  a  verdict  for  plaintiff,  unless  there  was 
evidence  tending  to  show  that  the  gate  became  open  by  reason  of  that 
fact 

2.  Instructions:  province  of  jurt:  weighing  prob abilities.    It  is 

the  duty  of  the  jury  to  determine,  as  best  they  can,  which  theory  of  the 
case  is  supported  by  the  evidence,  and  not  which  is  the  more  probable; 
and  an  instruction  directing  them  to  consider  the  probabilities  of  the 
case  was  properly  refused. 

Appeal  from  Carroll  Circuit  Court, 

Thursday,  March  10. 

Action  to  recover  double  the  value  of  a  cow  killed  by  a 
train  on  the  defendant's  road.  Trial  by  jury.  Judgment 
for  tlie  plaintiff,  and  the  defendant  appeals. 

Huhhard^  Clarh  cfe  Dawley^  for  appellant. 

F.  M.  Powers^  for  appellee. 

Seevers,  J. — The  railway  was  fenced,  but  there  was  a  gate 
M'hich  constituted  a  part  of  the  fence  through  which  the  cow 
escaped  from  a  pasture.  It  is  not  claimed  that  the  gate  was 
defectively  constructed,  except  in  two  particulars.  The  first 
is  that  it  was  so  constructed  as  to  be  fastened  on  the  side 
next  to  the  pasture,  and  the  second  that  the  fastening  pro- 
vided was  insuflBcient.  Tlie  fastening  consisted  of  an  iron 
staple  and  latch,  with  a  hook  which  passed  through  the  sta- 
ple. The  amount  in  controversy  being  less  tlian  $100,  we 
are  only  required  to  determine  such  questions  as  have  been 
properly  certified,  and  which  have  been  insisted  upon  in 
argument  by  counsel. 
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I.  AVe  are  asked  whether  the  fact  that  the  fastening  was 
on  the  pasture  side  of  the  gate  constitutes  "any  evidence 

warranting  the  jury  to  find  for  the  plaintiff." 

cow  killed  on'  This  wc  understand  to  mean  whether  such  fas- 
track:  defect- 

iieence^-'qjf£i  tcning  Constitutes  evidence  tending  to  show  that 
Uon  for  jury,  ^j^^  ^^^q  ^j^g  ijegligently  constructed.  We  do 
not  think  that,  as  a  matter  of  law,  we  can  say  that  the  fas- 
tening should  have  been  on  the  gate  next  to  the  railway  or 
pasture.  We  are  of  the  opinion  that  this  was  a  question  for 
the  jury.  It  is  difficult  to  say,  as  a  matter  of  law,  that  any 
fastening  is  or  is  not  sufficient;  and  it  is  more  difficult  to 
affirm  on  wliich  side  of  the  gate  it  should  be  placed.  This 
must  depend  upon  the  lay  of  the  ground,  the  kind  of  gate, 
and  possibly  other  circumstances.  What  would  be  proper 
in  one  case  might  not  be  in  another.  The  fact,  therefore, 
that  the  fastening  was  so  placed  was  a  proper  matter  to  be 
considered  by  the  jury,  and  whether  it  alone  was  sufficient 
to  warrant  the  verdict,  we  are  not  called  on  in  this  connection 
to  determine.  Tlie  question  asked  must  be  answered  in  the 
affirmative. 

II.  The  defendant  asked  the  court  to  instruct  the  jury  as 
follows:     "The  mere  fact  that  the  fastening  of  the  g^te  was 

on  the  side  of  the  gate  towards  the  cow  is  not 

THK  SAMB 

evidence  warranting  you  to  find  for  the  plaintiff." 
While  the  thought  of  this  instruction  may  not  be  as  clearly 
expressed  as  it  should  be,  we  think  it  means  that,  if  there 
was  no  other  evidence  tending  to  show  negligence,  then  the 
plaintiff  could  not  recover.  In  other  words,  the  thought  of 
the  instruction  is  that,  if  it  be  conceded  that  the  placing  of 
the  fastening  on  the  side  of  the  gate  next  to  the  pasture  is 
evidence  tending  to  show  negligence,  this  alone  is  not  suffi- 
cient to  entitle  the  plaintiff  to  recover.  There  was  evidence 
tending  to  show  that  the  plaintiff  passed  through  the  gate  a 
comparatively  short  time  prior  to  the  escape  of  the  cow 
from  the  pasture,  and  that  he  closed  it;  but  whether  he  fas- 
tened it  by  putting  the  latch  in  place,  and  the  hook  in  the 


Digitized  by 


Google 


208  SUPREME  COURT  OF  IOWA, 

Butler  V.  The  Chicago  &  Northwestern  B*y  Co. 

staple,  is  doubtful.  If  he  did,  then  how  the  gate  was  opened 
does  not  certainly  appear.  We  understand  the  theory  of  the 
plaintiff  to  be  that  it  was  opened  by  the  cow  rubbing  against 
the  latch  and  hook.  It  may  be  conceded  that,  if  the  fasten- 
ing was  such  that  it  could  be  opened  by  the  cow,  it  was  neg- 
ligently constructed;  but  the  defendant's  theory  is  that  the 
fastening  was  in  every  respect  sufficient,  and  it  had  the  right 
to  have  such  theory,  \inder  proper  instructions,  submitted  to 
the  jury.  The  burden  was  on  the  plaintiff  to  show  that  the 
gate  became  open  by  reason  of  the  defendant's  fault.  John- 
son  V.  Chicago,  R,  I.  <&  P.  R'y  Co.,  55  Iowa,  707.  The 
mere  fact  that  the  gate  was  defectively  constructed,  unless  it 
became  open  by  reason  of  such  construction,  is  not  sufficient 
to  entitle  the  plaintiff  to  recover;  and  it  was  for  the  jury  to 
say  whether  this  was  so  or  not.  We  therefore  are  of  the 
opinion  that  the  court  erred  in  refusing  the  instruction 
asked,  and  that  the  third  question  propounded  to  us  must  be 
answered  in  the  affirmative. 

III.  There  was  a  special  finding  of  the  jury,  and  we  are 
asked  whether  the  court  erred  in  refusing  to  enter  judgment 
thereon,  notwithstanding  the  general  verdict.  We  are  una- 
ble to  see  that  there  is  any  such  inconsistency  or  conflict 
between  the  general  and  special  verdicts  as  counsel  for  the 
appellant  claim,  and  deem  it  sufficient  to  say  that  the  court 
did  not  err  in  this  respect,  and  therefore  the  fourth  question 
asked  must  be  answered  in  the  negative. 

IV.  The  defendant  asked  an  instruction  which  contains 
the  thought  that,  if  it  was  "equally  probable  that  the  gate 
2.  IN8TRU0-      was  left  open  by  the  plaintiff  as  was  the  other 

S'ceof  Ay^r   theory,    then    he    could    not    recover."       This 

weichinsT 

probabilities,  instruction  was  correctly  refused.  We  do  not 
understand  that  it  is  the  province  of  the  court  to  direct  the 
jury  to  consider  what  is  or  is  not  probable.  It  is  the  duty 
of  the  jury  to  determine  as  best  they  can  which  theory  is 
supported  by  a  preponderance  of  the  evidence,  and  not  which 
•s  probably  true.     Of  course,  if  there  is  no  preponderance. 
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the  party  ou  whom  the  burden  rests  must  fail,  but  the  jury 
must  so  find,  and  not  that  this  is  probably  so.  The  fifth 
question  must  be  answered  in  the  negative. 

For  the  error  in  refusing  to  give  the  instruction  referred 
to  in  the  third  paragraph  of  this  opinion,  the  judgment  of 
the  circuit  court  is 

Revsbsbd. 


Slater  v.  The  Burlington,  Cedar  Rapids  &  Northern 

R'y  Co. 

1.  Bailroads;  injubt  to  person  crossing  track:  contributory 
NBOLiOBNCB.  The  plamtifF,  a  boy  of  about  twelve  years,  was  riding 
with  his  mother  in  a  carriage  driven  by  his  mother's  servant.  While 
attempting  to  cross  the  defendant's  track,  the  carriage  was  stmck  by  a 
passing  locomotive,  and  plaintiff  was  seriously  injured.  The  driver 
was  careless  in  not  stdpping  at  a  proper  place  and  looking  for  an 
approaching  tr<un«  and  the  mother  was  careless  in  not  requiring  the 
driver  so  to  stop  and  look.  Held  that  this  carelessness  must  be  imputed 
to  the  plaintiff,  and  that  a  judgment  in  bis  favor  must  be  reversed. 

Appeal  from  JoKn%on  District  Court. 

Thursday,  March  10. 

AonoN  at  law  to  recover  for  personal  injuries  sustained  by 
plaintiff,  resulting  from  a  locomotive,  operated  upon  defend- 
ant's road,  striking  a  carriage  wherein  plaintiff  and  others 
were  riding;  the  driver  having  attempted  to  cross  the  rail- 
road track  before  the  engine.  There  was  a  judgment  upon 
a  verdict  for  plaintiff.     Defendant  appeals.  * 

S.  K.  Tracy  and  Boal  <&  JaokBon^  for  appellant. 

8.  H.  JFairally  O.  S.  Ranch  and  H.  F.  Bonordon^  for 
appellee. 

Beck,  J. — I.    The  plaintiff,  a  boy  of  about  twelve  years 
of  age,  with  a  brother  probably  younger  than  himself,  his 
Vol.  LXXI— 14 
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mother,  a  young  woman,  and  a  driver,  were  riding  for  pleas- 
ure in  a  carriage  through  the  streets  of  Iowa  City,  in  the 
night-time.  They  drove  along  a  street  which  runs  parallel 
with,  and  about  100  feet  from,  the  street  upon  whicli  defend- 
ant's railroad  is  constructed,  until  they  approached  the  point 
where  the  Chicago,  Rock  Island  &  Pacific  Railroad  crosses 
over  defendant's  road  by  a  bridge.  Here  they  left  the  street, 
following  a  track  down  the  descent  to  defendant's  road,  which 
it  was  the  purpose  of  the  driver  to  cross.  When  attempting 
to  do  80,  a  locomotive  running  upon  defendant's  road  struck 
the  carriage,  and  all  were  more  or  less  injured,  the  plaintiff 
very  severely,  his  arm  being  so  torn  and  crushed  as  to  render 
amputation  necessary,  and  his  skull  fractured.  The  evidence 
'  probably  shows  that  defendant  was  negligent  in  running  the 
engine  at  a  high  rate  of  speed,  in  failing  to  give  signals  of 
its  approach,  and  in  having  no  watchman  at  the  crossing  of 
the  street  over  its  road.  But  of  these  matters  we  need  not 
inquire,  in  the  view  we  take  of  the  case. 

II.  In  our  opinion,  the  evidence  shows,  without  conflict, 
that  the  driver  was  negligent  in  attempting  to  cross  the  rail- 
road track  without  making  an  eflfort  to  discover  whether  there 
was  a  train  approaching;  and  the  mother  shared  in  this  neg- 
ligence, in  that  she  failed  to  require  the  driver,  at  a  proper 
place,  to  stop,  and  watch  and  listen  for  the  approaching  ti^in. 
No  question  is  raised  upon  the  point  that  the  negligence  of 
the  driver  and  mother,  in  whose  charge  the  plaintiff  was  at 
the  time,  would  defeat  recovery  under  the  rule  of  contribu- 
tory negligence  recognized  by  this  court.  We  need  not, 
therefore,  examine  or  consider  the  doctrine  regarding  it,  as 
it  is  not  in  dispute,  but  recognized  by  counsel  as  the  law  of 
this  case. 

The  evidence  of  the  mother,  young  woman,  and  driver, 
show  that,  before  they  had  made  the  descent  to  the  defend- 
ant's road,  the  carriage  was  stopped  for  the  purpose  of  dis- 
covering what  course  a  train  on  the  other  road  would  take. 
They  probably  all  unite  in  stating  that  they  then  listened 
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and  watched  for  a  train  on  defendant's  road.  Bnt  there  can 
be  no  question  that  from  their  position  no  such  train  could 
have  been  discovered.  The  driver  says  that  he  stopped  again, 
before  he  reached  defendant's  road,  to  watch  and  listen,  but 
the  other  witnesses  do  not  support  him  in  this  statement. 
We  are  inclined  to  think  that  he  is  mistaken  in  the  statement. 
But  certain  it  is  that,  if  he  did  stop,  it  was  at  a  place  from 
which  the  view  was  cut  off  by  an  embankment  of  the  other 
road  and  the  abutments  of  the  bridge,  or  that  he  did  not 
look  with  attention.  He  know  of  the  existence  of  the 
embankment  and  abutments,  and  the  exercise  of  the  smallest 
degree  of  attention  would  have  revealed  to  him  the  fact  that 
they  cut  off  the  view.  He  therefore  did  not  look  in  the  direc- 
tion the  train  was  approaching,  or,  if  he  did,  it  was  with 
such  want  of  attention  and  thought  as  to  amount  to  culpable 
heedlessness,  and  to  render  him  chargeable  with  gross  negli- 
gence. In  the  exercise  of  a  moderate  degree  of  care,  and  a 
low  degree  of  intelligence,  the  driver,  by  stopping  and  lis- 
tening at  a  proper  point,  could  have  discovered  the  danger 
into  which  he  was  heedlessly  taking  those  in  his  charge,  and 
the  exercise  of  this  same  degree  of-  intelligence  and  care 
would  have  enabled  him  to  determine  the  point  at  which  he 
should  have  stopped. 

In  our  opinion,  the  district  court  should  have  sustained  the 
motion  of  defendant's  counsel  for  direction  to  the  jury  to 
return  a  verdict  for  defendant.  As  this  conclusion  is  deci- 
sive of  the  case,  other  questions  discussed  by  counsel  need 
DOt  be  considered. 

Kevbbsed. 
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MOBGAN  V.  WlLFLEY  BT  AL. 

1.  Bvidenoe:  pa.rol  to  aid  iciNfTTas  of  school  boabd.    Where  the 

record  of  the  proceedinsrs  of  a  school  board  showed  that  a  motioii  was 
passed,  but  failed  to  show  what  the  motion  was,  it  was  competent  to 
prove  by  the  secretary  who  made  the  record  what  the  motion  was. 

2.  :  cumulative:  exclusion  of:  error  without  prejudice. 

The  exclasion  of  evidence  on  a  point  which  has  been  sufficiently  estab- 
lished by  other  testimoiiy  is  not  (Hrejudioial  to  the  parl^  offering  it,  and 
hence  is  no  ground  for  reversal. 

3.  Praotioe  on  Appeal :  obrtipication  of  bviduncb.    The  certificate 

of  the  judge,  printed  in  the  abstract,  to  the  effdct  that  the  bill  of  excep- 
tions contains  all  the  evidence,  is  not  sufficient  to  show  that  the  abstract 
contains  all  the  evidence. 

Appeal  from  Page  District  Court. 

Thursday,  Maboh  10. 

Mandamus  to  compel  the  defendant  to  remove  a  school- 
hoase  from  sub-district  No.  1  to  sub-district  No.  9,  in  obe- 
dience to  the  action  of  the  board  of  directors,  or  to  erect  the 
necessarj  school-house-  in  sub-district  No.  9»  There  was  a 
judgment  in  accord  with  the  prayer  of  plaintiflPs  petition* 
Defendants  appeal. 

William  Orr^  for  appellants. 

No  appearance  for  appellee. 

IBeok,  J. — I.  The  plaintiff  at  the  trial  introduced  in  evi- 
dence the  minutes  of  the  proceedings  of  the  board  of  direc- 
tors of  the  district  township  of  East  River.  It 
showed  that  a  certain  motion  was  adopted,  but 
failed  to  show  what  the  motion  was.  Plaintiff 
was  permitted  to  show,  against  defendants'  objection,  by  the 
witness  who  was  secretary  when  the  motion  was  adopted, 
that  it  was  to  the  effect  that  a  new  school-house  be  built  in 
district  No.  1,  and  the  old  house  be  removed  to  district  No. 


1.  rvidbkck: 
parol  to  aid 
mlDutes  of 
school  board. 
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9.  The  admission  of  this  evidence  is  now  complained  of  by 
defendants.  We  think  the  court  below  ruled  correctly. 
There  was  an  apparent  omission  in  the  minutes,  which  was 
supplied  by  the  evidence.  The  oral  evidence  did  not  impeach, 
contradict,  or  vary  the  contents,  of  the  minutes.  It  simply 
supplied  an  evident  omission,  and  thereby  applied  it  to  its 
proper  subject, — the  record  of  the  vote  of  the  directors. 

II.  The  defendants  offered  to  pr9ve  that  the  directors  had 
not  complied  with  the  vote  to  remove  the  school-house,  for 

^ .  ^;^.     the  reason  that  they  had  intended,  pursuant  to  a 

cftwSnof*:^**  petition  presented  to  them,  to  redistrict  the  dis- 
prejudice.^"    trict  township.     The  evidence  was  rejected.   The 

facts  proposed  to  be  proved  were  testified  to  by  other  wit- 
nesses, except  as  to  the  petition.  The  material  fact,  the  pur- 
pose which  constituted  their  reason  for  failing  to  act,  was 
testified  to  by  other  witnesses,  and  was  before  the  court. 
Defendants  were  not  prejudiced,  therefore,  by  the  ruling,  so 
far  as  that  fact  was  concerned.  The  other  fact,  the  presenta- 
tion of  a  petition,  would  not  affect  their  determination  to 
make  new  districts.  We  conclude  that  defendants  suffered 
no  prejudice  from  the  ruling. 

III.  No  other  objections  are  urged  against  the  judgment, 
except  that  it  is  not  sufficiently  supported  by  the  evidence. 
3.  PBACTicB     -^^^^  *^^  abstract  tails  to  show  that  we  have  before 

oertiSStfon  ^8  *^'  ^^^  testimony.  It  is  nowhere  so  stated, 
or  eyideace.  rpj^^  certificate  of  the  judge,  or  a  part  of  the  bill 
of  exceptions,  is  printed  as  a  part  of  the  abstract.  It  shows 
that  the  bill  of  exceptions  contains  all  the  evidence.  We 
have  often  held  that  this  is  not  sufficient  to  show  that  the 
abstract  contains  all  the  evidence. 
The  judgment  of  the  district  court  is 

Affibhbd. 
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MOBLAN  y.  BUSSELL   &  Co. 

1.  Procedure:  whbn  jurt  disbboabds  instruotioks.  Where  the 
court  iiiBtructed  the  jury  that,  under  the  evidence,  they  could  not  find 
more  than  nominal  damages  for  the  plaintiff,  but  they  found  substan- 
tial damages  for  him)  it  would  have  been  competent  for  the  court,  on  its 
own  motion,  to  set  aside  the  verdict  and  award  a  new  trial;  (Allen  r. 
Wheeler,  54  Iowa,  628;>or  it  might  have  reduced  the  amount  of  the 
verdict  to  a  nominal  sum,  and  rendered  judgment  accordingly.  But  it 
was  error  to  enter  an  order  that  the  verdict  should  be  reduced  to  a  nom- 
inal sum  and  judgment  rendered  therefor,  unletfs  the  plaintiff  should 
elect  to  take  a  new  trial,  and  to  then  grant  a  new  trial  upon  his  election. 

Appeal  from  Cai^oll  District  Court. 

Thuksdat,  Mabch  10. 

Dbfkndakt  appealed  from  an  order  of  the  district  court 
setting  aside  the  verdict  of  the  jury,  and  awarding  plaintiff 
a  new  trial. 

Wrigkty  Baldwin  <fe  HaldanSj  for  appellant. 

M.  W.  Beach  and  E.  M.  Betzer,  for  appellee. 

Eebd,  J. — ^The  action  was  brought  for  the  recovery  of 
damages  for  an  alleged  breach  of  the  warranty  made  by 
defendant  in  the  sale  of  a  threshing-machine  to  plaintiff. 
The  district  court  instructed  the  jury  that,  upon  the  evidence 
before  them,  they  could  not  award  the  plaintiff  more  than 
nominal  damages.  The  jury,  however,  returned  a  verdict 
for  plaintiff  for  substantial  damages.  The  district  court, 
thereupon,  on  its  own  motion,  made  the  following  order,  viz: 
"It  is  ordered  and  adjudged  that  the  verdict  of  the  jury 
herein  be  reduced  to  the  sum  of  one  dollar,  to  conform  to 
the  instructions  of  the  court  herein,  and  that  judgment  be 
rendered  on  the  verdict  for  one  dollar  and  costs,  unless  plaint- 
iff elect  to  take  a  new  trial,  in  which  event  a  new  trial  will 
be  ordered,  at  the  costs  of  plaintiff."     Plaintiff  did  elect  to 
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take  a  new  trial  on  the  terms  imposed,  and  an  order  was 
accordingly  entered  setting  the  verdict  aside,  and  granting  a 
new  trial. 

As  the  jury  disregarded  the  instruction  of  the  court  as  to 
the  amount  of  damages  that  could  be  awarded  plaintiff  under 
the  evidence,  it  would  have  been  competent  for  the  court,  on 
its  own  motion,  perhaps,  to  set  aside  the  verdict  entirely,  and 
award  a  new  trial.  The  power  of  the  court  to  do  this  was 
affirmed  by  this  court  in  Allen  v.  Wheeler^  5 i  Iowa,  628. 
In  the  exercise  of  the  same  power,  the  court,  after  it  received 
the  verdict  as  returned  by  the  jury,  and  before  discharging 
them,  might  have  directed  them  to  reduce  the  amount  of  the 
vei'dict  to  a  nominal  sum;  or  it  might  do  just  what  it  did 
do, — reduce  the  amount  of  the  award  by  its  own  order.  Now, 
the  question  in  the  case  is  whether  the  court  had  the  power, 
OQ  its  own  motion,  after  having  amended  or  reformed  the 
verdict  on  its  own  motion,  to  set  it  aside,  and  grant  a  new 
trial,  on  the  ground  merely  that  the  jury  had  disregarded 
the  instruction.  Clearly,  we  think,  not.  The  verdict,  as 
modified,  stood  as  the  verdict  of  the  jury.  It  was  then 
entirely  consistent  with  the  instructions  of  the  court,  which 
we  must  assume  were  correct.  The  cause  was  in  the  same 
position  after  the  modification  of  the'  verdict  was  made  as  it 
would  have  occupied  if  the  jury  had  obeyed  the  instructions, 
and  returned  a  verdict  in  that  form.  There  was  no  conflict 
between  it  and  the  instructions,  and  it  was  the  verdict  that 
plaintiff  had  shown  himself  entitled  to,  and  neither  he  nor 
defendant  was  making  any  complaint  with  reference  to  it. 
Clearly,  there  was  no  ground  for  disturbing  it. 

The  judgment  of  the  district  court  will  be  reversed,  and 
the  cause  remanded,  with  directions  to  enter  a  judgment  for 
plaintiff  on  the  verdict  as  modified  by  the  court. 

Reversed. 
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The  State  v.  Ablen  et  al. 

1.  Intoxicating  Liquors:  condemnation:  value:  juRisoicTroN  op 
JUSTICE  OF  THE  PEACE.  Ah  actloD  for  the  condemnation  and  destrnction 
of  intoxicating  liqoora  kept  for  illegal  sale  is  a  criminal  action,  (see  cases 
cited  in  opinion,}  and  is  not  affected  by  the  constitutional  provision  limit- 
ing^the  jurisdiction  of  justices  of  the  peace  in  dvil  cases.  Accordingly. 
held  that  such  an  action,  bronght  before  a  justice  of  the  peace,  under  §§ 
1544-1547  of  the  Code,  is  within  the  jurisdiction  of  the  justice,  regard- 
less of  the  value  of  the  liquors  involved  therein. 

Appeal  from  Clinton  District  Court. 

Thursday,  March  10. 

This  is  a  proceeding  before  a  justice  of  tbe  peace,  under 
Code,  §§  1544-1547,  providing  for  tbe  seizure,  condem- 
nation and  destruction  of  intoxicating  liquors  kept  for 
sale  in  violation  of  law.  Tbe  justice  rendered  a  judgment 
for  tbe  destruction  of  tbe  liquors.  Upon  appeal,  tbe  district 
court  dismissed  tbe  proceeding,  tbe  court  holding  tbat  tbe 
justice  bad  no  jurisdiction  of  tbe  case,  for  tbe  reason  tbat 
tbe  liquors  exceeded  in  value  $400. 

A.  J.  BakeVy  Attorney-general^  for  tbe  State. 

Elli%  (&  McCoy ^  A.  Howat  and  W.  C.  Chrohe^  for  appel- 


Bbok,  J. — I.  Tbe  defendants,  by  tbeir  answer,  sbowed 
tbat  tbe  value  of  tbe  liquors  exceed  $400,  and  pleaded  tbat 
tbe  justice  bad  tberefore  no  jurisdiction  of  tbe  case.  A 
demurrer  to  tbe  answer  was  overruled,  and  judgment  was 
entered  dismissing  tbe  case;  tbe  state  standing  upon  its 
demurrer. 

II.  Tbe  proceeding  is  a  criminal  action.  State  v.  Intoxi- 
cating Liquors^  40  Iowa,  95;  Santo  v,  State^  2  Id.,  165; 
State  V.  Bryan^  4  Id.,  349.     It  is  not,  tberefore,  witbin  the 
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provision    of  tbe  constitution  limiting  the  jurisdiction  of 
justices  of  the  peace  in  civil  cases. 

III.  There  is  no  provision  of  the  statute  limiting  the 
jurisdiction  of  justices  of  the  peace  to  proceedings  in  cases 
where  the  liquors  seized  are  of  a  specitied  value.  The 
authority  of  the  justices  extends  to  all  cases,  without  regard 
to  value.     There  is  therefore  no  limitation  upon  its  exercise. 

IV.  But,  it  is  said,  liquors  of  great  value  may  be 
destroyed  by  the  judgments  of  a  justice  of  the  peace,  who 
is  au  inferior  judicial  officer.  This  is  true;  but  the  law  has 
so  ordered.  The  law  presumes  that  justice  will  be  rightly 
administered  by  these  officers;  and,  if  the  parties  claiming 
to  own  the  liquors  think  they  are  not  subject  to  condemna- 
tion, an  appeal  may  be  taken  to  a  higher  court.  Code, 
§  1546.  There  is  no  occasion  for  the  fears  expressed,  that 
property  of  great  value  may  be  destroyed  when  not  subject 
thereto  under  the  law.  Criminal  proceedings  before  justices 
and  other  magistrates  are  authorized,  under  our  statutes, 
wherein  property,  without  regard  to  its  value,  is  the  subject 
of  adjudication,  and  its  possession  and  custody  is  disposed 
of;  and  no  complaint  has  ever  been  made  of  injustice  done 
under  these  provisions.  A  justice  of  the  peace  may  issue  a 
search  warrant  for  property  alleged  to  be  stolen  or  embezzled. 
Upon  the  return  of  the  warrant,  the  right  to  the  possession 
of  the  property  may  be  determined,  and  it  may  be  delivered 
accordingly.     Code,  §§  4654-4659. 

Sullivan  v.  City  of  Oneida^  61  111^  242,  contains  argu- 
ments which  we  do  not  approve,  in  conflict  with  these  views. 
The  judgment  of  the  district  court  is 

Reversed. 
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I  71  -^181 

80  7371 


BowEKS  V.  JEallock  et  al. 

Tax  Sale  and  Deed:  no  notice  to  beoekm:  not  void  but  void- 
able. A  tax  deed  issued  without  service  of  the  notice  to  redeem,  as 
required  by  the  statute,  or  without  filin&r  in  the  treasurer's  office  the 
statutory  proof  of  such  service,  is  not  void,  but  it  conveys  the  title  to 
the  land  subject  to  the  right  to  redeem  when  laCwfuUy  established. 


iiu    cfcio         rt 


:  who  may  question  :  proof  of  title.    One  cannot  question  the 

validity  of  a  tax  title  unless  he,  or  the  person  under  whom  he  claims, 
had  title  to  the  land  at  the  time  of  the  tax  sale.  (Code,  §  897.)  But 
such  title  is  not  shown  by  proof  that  Porter  C.  M.  had  title  from  the 
government,  and  by  the  introduction  of  the  record  of  tt  deed  to  such 
person  made  by  P.  C.  M.,  and  acknowledged  by  Peter  C.  M.;  nor  by  the 
introduction  of  the  record  of  the  deed  alone,  without  the  acknowledg- 
ment, for  then  there  would  be  no  proof  of  the  execution  of  the  deed  by 
P.  C.  M. 

Appeal  from  Atiduhon  Circuit  Court, 

Thursday,  March  10. 

Action  in  equity  to  establish  plaintiff's  rigbt  to  redeem  a 
quarter  section  of  land,  and  to  quiet  in  him  the  title  thereto. 
The  circuit  court  entered  judgment  for  defendants,  and 
plaintiff  appeals. 

H.  E.  Long^  for  appellant. 

II.  F.  Andrews  and  Willard  <Sk  Fletcher ^  for  appellees. 

Beed,  J. — The  land  in  question  was  sold  by  the  county 
treasurer,  at  the  annual  tax  sale  in  1873.  The  treasurer  exe- 
cuted a  deed  of  the  land  to  the  defendant  Van  Gorder,  who- 
was  the  holder  of  the  certificate  of  purchase,  and  he,  on  the 
same  day,  sold  and  conveyed  it  to  defendant  HaUock,  who  at 
once  took  possession,  and  continued  in  actual  occupation 
when  this  suit  was  instituted,  which  was  in  September,  1884. 
The  ground  upon  which  plaintiff  claims  the  right  to  redeem 
from  the  sale  is  that  the  notice  of  the  expiration  of  the  time 
for  redemption  required  by  the  statute  was  not  served  on  the 
person  in  whose  name  the  land  was  taxed,  and  there  was  no 
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legal  evidence  of  the  service  of  such  notice  on  file  in  the 
office  of  the  treasurer  when  the  deed  to  Van  Gorder  was  exe^ 
cuted.  The  answer  denies  that  plaintiff  has  any  interest  in 
the  land,  or  any  right  to  redeem  from  the  sale.  Counsel  for 
plaintiff  contend  in  argument  that  it  was  not  essential  to 
plaintiff's  right  to  redeem  the  land  that  he  show  a  perfect 
title  in  himself^  but  that  he  would  be  entitled  to  that  right 
on  proof  that  he  was  possessed  of  any  interest  in  it. 

The  statute  (Code,  §  897)  provides  "that  no  person  shall  be 
permitted  to  question  the  title  acquired  by  a  treasurer's  deed 
without  first  showing  that  he,  or  the  person 
nouceto  re-^  Under  whom  he  claims  title,  had  title  to  the  prop- 
Toku  but'  ^^^y  *^  ^^®  ^^^^  ^^  *^^®  sale."  Another  provision 
voidable,  ^f  ^Yiq  same  section  is  that  the  treasurer's  deed, 
when  executed  in  the  form  prescribed,  and  duly  recorded, 
shall  vest  in  the  purchasers  all  the  right,  title,  interest  and 
estate  of  the  former  owner  in  and  to  the  land  conveyed. 
There  can  be  no  question,  in  view  of  this  latter  provision, 
that  Van  Gorder  acquired  the  title  to  the  land  by  the  treas- 
urer's deed.  If,  however,  the  notice  to  redeem  required  by 
the  statute  was  not  served,  or  if  the  proof  of  the  service  of 
the  notice  required  by  law  was  not  on  file  in  the  treasurer's 
office  when  the  deed  was  executed,  the  land  remained  subject 
to  redemption.  The  deed,  however,  is  not  void.  It  conveys 
•the  title  to  the  purchaser,  who  holds  it  subject,  however,  to 
be  defeated  by  the  redemption  of  the  land  when  the  right  of 
redemption  is  es^fablished  and  exercised  in  the  manner  pro- 
vided by  law.  It  is  equally  clear,  also,  that  plaintiff  is  ques- 
tioning the  title  acquired  under  the  treasurer's  deed.  He  is 
seeking  to  defeat  it  by  redeeming  from  the  sale.  Under  the 
first  provision  quoted,  then,  he  is  required  to  show  that  either 

% .  who   he,  or  the  person   under  whom  he  claims,  had 

proof  of  title.'  title  at  the  time  of  the  sale.  He  claims  to  be  the 
owner  of  the  land.  It  is  not  necessary  to  inquire  whether 
he  would  be  entitled  to  redeem  on  proof  that  he  held  an 
interest  less  than  an  absolute  estate  under  the  one  who  held 
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the  title  at  the  time  of  the  sale.  To  establish  his  ownership 
of  the  property,  he  introduced  the  record  of  the  conveyances 
which  he  claims  constitute  the  chain  of  title  from  the  gov- 
ernment of  the  United  States  to  himself.  These  convey- 
ances show  that  John  E.  Brooks  became  the  owner  of  the 
property  by  proper  conveyance  in  1858,  and  that  he  conveyed 
it,  on  the  twentieth  of  May,  1860.  The  first  question  which 
arises  with  reference  to  plaintiff's  proof  of  title  is  as  to  the 
name  of  the  grantee  from  Brooks.  Plaintiff  claims  tlie 
name  to  be  "  Porter  C.  McLane,"  while  defendants  contend 
that  it  is  Porter  C.  M.  Lane.  There  is  no  evidence  on  the 
subject  except  that  afforded  by  the  record  of  the  conveyance, 
and  it  is  conceded  that  an  inspection  of  the  record  leaves  it 
reasonably  in  doubt  as  to  which  is  the  true  name  of  the 
grantee.  It  may  be  conceded,  however,  that  the  plaintiff's 
claim  is  correct,  and  that  the  name  of  the  grantee  is  Porter 
0.  McLane.  The  next  conveyance  in  the  chain  appears  to 
have  been  executed  on  the  fifth  of  March,  1868.  The  record 
shows  that  this  conveyance  was  signed  by  P.  C.  McLane. 
The  certificate  of  the  notary  public  who  took  the  acknowl- 
edgment, however,  shows  that,  on  the  day  named,  Peter  C. 
McLane,  who  was  personally  known  to  him  to  be  the  identi- 
cal person  whose  name  is  affixed  to  the  deed,  appeared  before 
him,  and  acknowledged  the  same  to  be  his  voluntary  act,  ete. 
It  was  the  record  of  this  deed,  also,  that  was  introduced  in 
evidence,  and  it  may  be  that  the  recorder  made  a  mistake  in 
recording  the  instrument.  But  we  have  no  gvidence  of  that 
fact,  and  we  must  accept  the  record  as  it  is. 

It  is  shown,  then,  that  the  conveyance  was  executed  by 
Peter  0.  McLane,  while  the  grantee  in  the  conveyance  from 
Brooks  was  Porter  C.  McLane.  There  is  no  proof,  then, 
that  the  person  to  whom  Brooks  conveyed  the  land  has  ever 
conveyed  it.  We  cannot  assume  that  the  Peter  C.  McLane 
who  executed  the  conveyance  on  the  fifth  of  March,  1868,  is 
the  person  to  whom  Brooks  conveyed  the  land  on  the 
twentieth  of  May.  1860.     Plaintiff's  proof  of  title,  therefore, 
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&il8  at  this  point.     It  does  not  show  that  either  he,r  or  those 
nuder  whom  he  elaims,  had  title  at  the  time  of  the  sale. 

He  claims,  however,  that  he  introduced  in  evidence  only 
the  record  of  the  deed  dated  March  5, 1868,  and  that  his 
otfer  did  not  include  the  record  of  the  certificate  of  acknowl- 
edgment, and  that,  as  the  body  of  the  deed  shows  that  it  was 
executed  by  P.  O.  McLane,  we  should  assume  that  this  was 
the  Porter  0.  McLane  who  is  named  as  grantee  in  the  con- 
veyance from  Brooks.  But  if  this  claim,  as  to  the  extent 
of  his  oflTer,  should  be  conceded,  he  would  be  in  no  better 
position ;  for,  in  th^t  case,  there  would  be  no  evidence  of  the 
execution  of  the  deed,  and  it  could  not  be  considered.  Hav- 
ing failed  to  establish  title,  he  cannot  question  the  title 
acquired  under  the  treasurer's  deed. 

Affirmed. 


EVEETTT  V.  EvEBITT. 


1.  Dower:  nf  bqoitable  bstatb:  illustbatiok.  Where  a  huaband 
enters  into  an  oral  contract  for  the  purchase  of  land,  and  takes  posses- 
sion thereunder,  and  subsequently  pays  the  whole  amount  of  the  pur- 
chase price,  he  is  the  equitable  owner  of  the  land,  and  he  cannot,  by 
causing  the  vendor  to  execute  a  deed  to  his  son  by  a  former  wife,  deprive 
a  wife  wlio  survives  him  of  her  dower  interest  in  the  land,  but  she  may 
recover  the  same  in  an  action  af^inst  the  son.  {Beck  v,  BecJc^  64  Iowa, 
155,  distinguished.) 

Appeal  from  Ilamilton  Circuit  Court, 

Thursday,  March  10. 

Plaintiff  is  the  widow  of  George  M.  Everitt,  deceased. 
The  said  Greorge  M.  Everitt  at  one  time  was  the  owner  of  a 
quarter  section  of  land.  Before  his  marriage  with  plaintiff, 
he  conveyed  this  land  to  K.  Young.  After  the  marriage  of 
the  parties,  Young  conveyed  the  land  to  defendant,  who  is 
the  son  of  George  M.  Everitt  by  a  former  marriage,  and  his 
only  heir  at  law.     Plaintiff  alleges  that  the  conveyance   to 
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Toang  was  intended  as  a  mortgage  for  the  security  of  an 
indebtedness  which  Everitt  was  owing  Young,  and  that 
Everitt  continued  to  be  the  equitable  owner  of  the  property 
while  the  title  was  in  Young,  and  that  the  debt  secured  by 
the  mortgage  was  satisfied  before  the  conveyance  to  defendant 
was  executed;  and  prays  that  this  conveyance  be  setaside, 
and  that  one-third  in  value  of  the  property  be  admeasured 
and  set  off  to  her  in  fee-simple  as  her  widow's  share  therein. 
The  circuit  court  granted  the  relief  demanded,  and  defendant 


W.  J.  Covilj  for  appellant. 
Kam/rar  &  Boeye^  for  appellee. 

Reed,  J. — Before  George  M.  Everitt  conveyed  the  land  to 
Young,  he  was  indebted  to  him  in  an  amount  fully  equal  to 
two-thirds  of  the  value  of  the  property.  The  greater  part 
of  this  indebtedness  was  secured  by  mortgage  on  the  prop- 
erty, but  a  portion  of  it  was  not  secured.  The  evidence  shows, 
without  any  doubt,  we  think,  that  the  conveyance  was  given 
in  satisfaction  of  the  indebtedness,  and  was  not  intended  as  a 
mortgage.  An  understanding  was  subsequently  entered  into, 
however,  between  the  parties,  by  which  it  was  agreed  that 
Young  would  reconvey  the  property  to  Everitt  upon  the  pay- 
ment of  the  amount  of  the  indebtedness.  In  pursuance  of 
this  understanding,  Everitt  made  a  number  of  payments  to 
Young.  The  latter  also  received  some  rents  for  the  premises. 
He  also  received  $150  from  a  railroad  company  for  a  right 
of  way  over  the  land;  and  for  these  amounts  he  gave  Everitt 
credit.  When  the  conveyance  to  defendant  was  made,  Young 
liad  received  from  all  these  sources  an  amount  equal  to  the 
original  indebtedness,  with  interest  thereon.  This  convey- 
ance was  made  to  defendant  by  the  direction  of  his  father, 
such  direction  being  given  at  the  time  of  the  execution  of 
the  conveyance.  Soon  after  the  agreement  between  Young 
and  Everitt  was  entered  into,  the  latter  took  possession  of 
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the  land,  and  erected  a  dwelliDg-bouse  and  other  bi!iildings 
thereon.     He  moved  into  this  dwelling-house,  and  continued 
to  live  there  with  his  family  until  his  death,  which  occurred 
soon  after  the  conveyance  of  the  land  by  Young  to  defendant. 
Counsel  for  defendant  contended  that  the  facts  of  the  case 
brought  it  within  the  holding  in  Beck  v.  Beck^  6i  Iowa,  155. 
But  there  is  a  clear  distinction  between  the  two  cases.      In 
that  case  the  husband  purchased  real  estate  which  he  caused 
to  be  conveyed  to  his  son.     He  paid  for  the  property  with 
money  which  he  had  derived  from   the  sale  of  other   real 
estate,  in  which  his  wife  had  had  a  dower  interest,  but  which 
she  had  relinquished  at  the  time  of  the  sale.     He  purchased 
the  property  for  his  son,  and  paid  for  it  at  the  time  of  the 
purchase,  and  he  had  no  intention  of  taking  or  acquiring  any 
interest  in  it  himself;  and  we  held  that  the  wife  was  not 
endowed  of  the  land.     But  in  the  present  case  the  contract 
between  Everitt  and  Young  was  entered  into  by  the  former 
in  his  own  interest,  and  for  his  own  benefit.     He  contracted 
for  the  purchase  of  the  land,  not  for  his  son,  but  for  himself. 
The  interest  and  right   which   accrued   in  the  land  under 
the      contract     accrued    in    his    favor.        When    he    pro- 
cured the  conveyance  to  be  made  to  his  son,  he  simply  caused 
those  rights  to  be  transferred  to  him.     In  the  Beck  Case  the 
interests  in  the  real  estate  acquired  by  the  purchase  accrued 
at  once  to  the  son.     In  this  case  they  accrued  to  the  father 
and  were  subsequently  transferred  to  the  son.     But,  if  the 
interest  so  acquired  was  of  such  a  nature  as  to  give  the  wife 
a  dower  right  in  the  property,  it  is  clear  that  she  would  not 
be  divested  of  that  right  by  the  conveyance  to  the  son.     The 
statute  (Code,  §  2440)  provides  that  ^«  one-third  in  value  of 
the  legal  or  equitable  estates  in  real  property  possessed  by 
the  husband  at  any  time  during  the  marriage,  which  have 
not  been  sold  on  execution  or  any  other  judicial  sale,  and  to 
which  the  wife  has  made  no  relinquishment  of  her  right, 
shall  be  set  apart  as  her  property  in  fee-simple  if  she  survive 
him.^' 
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Under  this  provision,  the  question  whether  plaintiff  has 
a  dower  right  in  the  property  depends  upon  whether  the 
husband  acquired  a  legal  or  equitable  estate  therein  under  the 
agreement  with  Yoting.  The  contract  was  by  parol,  but 
Everitt  took  possession  under  it,  and  made  valuable  improve- 
ments upon  the  property,  and  he  continued  in  possession  up 
to  the  time  of  his  death.  At  the  time  he  directed  the  con- 
veyance to  be  made  to  defendant,  the  full  amount  of  the 
consideration  had  been  paid.  A.t  least,  that  is  the  fair  infer- 
ence from  the  evidence.  That  he  was  the  equitable  owner 
of  the  property  at  that  time  cannot  be  doubted.  All  that 
was  required  to  be  done  in  order  to  vest  him  with  absolute 
ownership  was  the  passing  of  the  naked  legal  title  to  him; 
and  that  he  was  entitled  to  have  done. 

It  is  entirely  clear  that  plaintiff  is  entitled,  under  the 
statute,  to  have  one-third  in  value  of  the  property  set  off  to 

her. 

Affirmed. 


Robinson  v.  Linn  County. 

Praotioe  on  Appeal:  no  ruuno  excepted  to:  judgment 
AFFIRMED.  Where  the  actioa  was  began  by  ordinary  proceedings,  but, 
after  trial  was  begun,  the  court  ordered  that  plaintiff  could  proceed  no 
farther  without  amending  his  petition,  and  plaintiff  amended,  asking 
for  the  reformation  of  a  contract,  and  the  issue  thereon  was  tried  by  the 
court,  and  a  decree  entered  thereon  for  defendant,  and  the  cause  was 
then  transferred  back  to  the  law  docket,  and,  upon  the  trial  of  the  law  issues, 
the  court  instructed  the  jury  to  find  for  the  defendant,  which  was  done, 
and  judgment  entered  accordingly,  and  no  exception  was  taken  except 
to  the  final  judgment,  and  this  was  more  than  three  days  after  the  said 
instructions  had  been  given,  held  that  there  was  nothing  for  this  court 
to  try,  and  that  the  judgment  should  be  affirmed. 

Appeal  from  Linn  Circuit  CourL 
Thursday,  March  10. 
The  plaintiff  seeks  by  tms  proceeding  to  recover  of  the 
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defeadant  $175  for  certain  work  doue  upon  a  public  highway. 
An  action  at  law  was  first  brought,  a  jury  was  impaneled  to 
try  the  case,  and,  after  the  trial  had  proceeded  for  some  time 
the  court  ordered  that  plaintiff  could  proceed  no  further  with- 
out amending  his  petition.  Thereupon  plaintiff  amended 
his  petition,  in  which  he  asked  a  reformation  of  a  certain 
written  contract  wliich  was  involved  in  the  controversy,  and 
the  jury  was  discharged.  The  amendment  of  the  petition  pre- 
sented an  equitable  issue,  and  this  issue  was  tried,  and  a  decree 
was  entered  for  the  defendant,  and  the  abstract  recites  that 
"  the  cause  was  transferred  back  to  the  law  side  of  the  docket 
by  the  court."  The  plaintiff  then  filed  an  amended  and  sub- 
stituted petition.  Issue  was  taken  by  answer,  and  a  trial  was 
had  to  a  jury,  which  resulted  in  a  verdict  and  judgment  for 
the  defendant.     Plaintiff  appeals. 

Charles  W.  Kepler  and  G,  TF.  WiUorty  for  appellant. 

Davis  <k  Brooks^  for  appellee. 

RoTHBOOK,  J. — Wlien  the  court  determined,  at  the  first 
trial,  that  the  plaintiff  could  not  recover  without  a  reforma- 
tion of  the  written  contract,  the  plaintiff  made  no  objection 
to  the  ruling,  but  acquiesced  therein  by  filing  a  petition  in 
equity;  and,  when  the  equity  cause  was  determined  against 
him,  he  made  no  objection  to  that  decision,  but  filed  another 
petition  at  law.  When  the  evidence  was  closed  at  the  last 
trial,  and  counsel  had  argued  the  case  to  the  jury,  the  court 
on  its  own  motion  instructed  the  jury  to  return  a  verdict  for 
the  defendant.  This  instruction  was  given,  and  the  verdict 
returned,  on  the  fourth  day  of  the  month.  The  plaintiff  did 
not  except  to  the  instruction  at  the  time  it  was  given,  nor  at 
any  other  time.  Judgment  was  entered  on  the  verdict  on  the 
tenth  day  of  the  same  month.  The  first  and  only  exception 
made  to  any  of  the  above  rulings  and  orders  of  the  court 
was  a  general  exception  entered  to  the  final  judgment  ren- 
dered by  the  court. 

Vol.  LXXI— 15 
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It  i3  very  plain  that  the  plaintiff,  by  acquiescing  in  the 
rulings  of  the  court  by  which  three  trials  were  had  for  the 
same  claim,  precluded  himself  from  appealing  from  such  orders ; 
and  it  is  equally  clear  that  his  failure  to  except  to  the  instruc- 
tion given  by  the  court  to  the  jury  precludes  him  from  now 
complaining  of  that  ruling  of  the  court.  Exceptions  to 
instructions  to  the  jury  must  be  taken  at  the  time  the  jury 
is  charged,  or  within  three  days  after  the  verdict.  Oode,  § 
2789;  Harrison  v.  Charlton^  42  Iowa,  573.  As  the  alleged 
error  of  the  court  in  giving  the  instruction  complained  of 
lies  at  the  threshold  of  an  examination  of  the  case  in  this 
court,  the  judgment  of  the  circuit  court  must  be 

Affibmbd. 


Stewart  v.  The  Waterloo  Turn  Vereik. 

1.  OorporationB :  liability  as  natural  persons:  bale  op  intoxi- 
CATiNQ  liquors.  Corporations  are  to  be  considered  as  persons,  when 
the  circumstances  in  which  they  are  placed  are  identical  with  those  of 
natnral  persons  expressly  included  in  a  statute,  ( WaU%  v.  City  of  Mus- 
catine,  4  Iowa,  302.)  Accordingly,  held  that  a  corporation  which,  by  a 
committee,  sold  beer  to  a  person  in  the  habit  of  becominc:  intoxicated, 
at  a  ball  ffiven  under  its  supervision,  was  liable,  under  §  1539  of  the 
Code,  the  same  as  a  natural  person,  for  the  penalty  thereby  provided  to 
be  collected  for  the  benefit  of  the  school  fund. 

Appeal  from  Black  Hawk  Oirouit  Court. 

Thursday,  March  10. 

The  plaintiff,  a  citizen  of  Black  Hawk  connty,  seeks  by 
this  action  to  recover  of  the  defendant,  for  the  use  of  the 
school  fund,  the  sum  of  $100  for  unlawfully  selling  be^  to 
one  Heizer,  who  is  a  person  in  the  habit  of  becoming  intox- 
icated. The  defendant  alleges  that  it  is  a  corporation,  and 
not  liable  to  prosecution  for  the  act  complained  of.  There 
was  a  trial  by  jury.     The  plaintiff  offered  and  introduced 
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bis  evidence,  wliereupon  the  court,  oir  motion  of  the  defend- 
ant, instrncted  the  jury  to  return  a  verdict  for  the  defendant, 
which  was  accordingly  done.  From  a  judgment  upon  the 
verdict  plaintiff  appeals. 

C.  TT.  Mullan,  for  appellant. 

M.  T.  Owens  and  JT.  L.  Rusted^  for  appellee. 

RoTHBOOK,  J. — The  cause  involves  less  than  $100,  and  the 
appeal  comes  to  us  upon  a  certificate  of  the  trial  judge, 
from  which  it  appears  that  the  defendant  is  a  corporation 
organized  under  the  provisions  of  chapter  2,  tit.  9,  of  the 
Code,  which  provides  for  the  organization  of  "corporations 
other  than  those  for  pecuniary  profit."  The  objects  of  the 
corporation  are  declared  in  the  articles  of  incorporation  to  bo 
**the  intellectual  and  physical  improvement  of  the  members, 
by  forming  and  keeping  up  a  library,  by  establishing  a  school 
for  instruction  in  gymnastic  exercises,  under  such  laws,  rules 
and  regulations  as  are  now  and  shall  be  hereafter  prescribed 
by  said  "Waterloo  Turn  Verein,  not  in  confiict  with  the 
constitution  and  laws  of  the  state  of  Iowa."  Another 
provision  of  said  articles  of  incorporation  is  as  follows: 
"The  said  corporation  may  sue  and  be  sued  by  and 
under  its  corporate  name,  and  may  purchase  and  hold  both 
real  and  personal  property,  and  sell  and  dispose  of  the  same 
in  and  by  its  corporate  name,  and  have  and  exercise  all  the 
powers  and  privileges  which  an  individual  person  possesses 
and  exercises,  in  the  transaction  of  business,  etc.,  under  and 
by  virtue  of  the  laws  of  the  state  of  Iowa."  The  business 
of  the  corporation  is  conducted  by  a  speaker,  a  vice-speaker, 
treasurer,  secretary,  financial  secretary,  two  teachers  of  gym- 
nastics, librarian,  and  three  trustees. 

At  a  regular  meeting  of  said  corporation,  held  February 
14,  1884,  it  was  resolved  "to  have  a  masquerade  ball,"  and 
five  members  of  the  corporation  were  appointed  a  committee 
to  provide  for  and  take  charge  of  said  entertainment.     The 
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speaker  of  the  corporation  was  one  of  this  committee.  The 
masquerade  ball  was  held  at  Waterloo  on  the  twenty-sixth 
day  of  February,  1884,  at  which  ball  two  of  said  committee 
sold  beer  to  a  number  of  persons,  and  the  sales  were  made 
with  the  knowledge  of  the  speaker.  The  money  received 
from  the  sale  of  the  beer,  with  the  other  proceeds  of  the 
entertainment,  was"feported  by  the  committee  to  the  corpo- 
ration at  a  subsequent  meeting,  and  turned  over  to  the  treas- 
urer of  the  corporation.  No  mention  was  made  in  the 
report  of  said  committee,  or  otherwise,  that  any  part  of  the 
proceeds  so  reported  was  derived  from  the  sale  of  beer. 

The  questions  certified  as  arising  upon  the  foregoing  facts 
are  as  follows:  "(1)  Whether  the  sale  of  beer  by  the  mem- 
bers of  said  committee,  at  the  entertainment  aforesaid,  to  a 
person  in  the  habit  of  becoming  intoxicated,  subjects  the 
defendant  to  the  penalty  provided  in  section  1689  of  the  Code. 
(2)  Is  the  defendant  corporation  a  person  within  the  mean- 
ing of  said  section  1539?" 

Section  4326  of  the  Code  contemplates  that  there  are  some 
offenses  for  which  a  corporation  may  be  indicted  and  pun- 
ished. It  provides  for  process  upon  an  indictment  against 
a  corporation,  and  it  appears  to  be  well  settled  that  a  cor- 
poration may  be  indicted  and  punished  for  a  public  nui- 
sance, such  as  the  obstruction  of  a  public  highway,  a  naviga- 
ble stream,  and  the  like.  Wood,  JSTuis.,  783.  The  case  at 
bar  is  not  a  criminal  action  prosecuted  by  indictment.  It  is 
in  form  a  civil  action  for  a  penalty,  and  jurisdiction  of  the 
defendant  is  obtained  by  the  service  of  an  original  notice  as 
in  a  civil  action.  The  penalty  is  a  judgment  for  money. 
It  does  not  involve  imprisonment.  There  is  therefore  no 
obstacle  in  the  way  of  the  prosecution  of  an  action  against 
a  corporation,  the  same  as  against  a  natural  person.  It  is 
provided  by  subdivision  13  of  section  45  of  the  Code  that 
"the  word  «i)er8on'  may  be  extended  to  bodies  corporate.". 
This  is  laid  down  as  a  rule  to  be  observed  in  the  construc- 
tion of  the  statutes  of  this  state.     It  is  apparent,  however, 
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that  this  rule  cannot  be  of  universal  application,  especially 
in  the  construction  of  criminal  statutes,  for  the  reason  that 
there  are  some  crimes  for  which  a  corporation  cannot  be  pun- 
ished. For  example,  if  all  the  members  of  a  corporation 
should  be  guilty  of  a  criminal  homicide  in  pursuance  of  a 
resolution  of  the  corporation,  the  corporation  would  not  be 
liable  to  indictment  for  the  murder.  The  true  rule  is 
that  corporations  are  to  be  considered  as  persons  when  the 
circumstances  in  which  they  are  placed  are  identical  witli 
those  of  natural  persons  expressly  included  in  a  statute. 
Wales  V.  City  of  MtMcatithe,  4  Iowa,  302;  South  Carolina 
li.  Co.  V.  McDonald,  5  Ga.,  531. 

Applying  this  rule  to  the  case  at  bar,  it  is  clear  that  a  cor- 
poration is  a  person  within  the  meaning  of  section  1539  of 
the  Code.  There  is  nothing  therein  which  may  not  be  applied 
as  well  to  a  corporation  as  to  a  natural  person,  and  there  is 
no  more  reason"  for  claiming  that  a  private  corporation  is  not 
included  within  its  provisions  than  there  is  in  holding  that 
such  a  corporation  is  a  person  within  the  meaning  of  the  law 
authorizing  attachment  by  garnishment,  or  any  other  provis- 
ion of  the  statute  equally  applicable  to  natural  and  artificial 
persons. 

It  appears  from  the  facts  certified  in  this  case  that  the  cor- 
poration "ordered  the  ball."  Its  principal  ofiicer  was  one  of 
the  managing  committee,  and  knew  of  the  violation  of  the 
law;  and  the  money  arising  from  the  sale  of  the  beer  was 
received  by  the  corporation.  Under  these  circumstances,  the 
evidence  as  to  the  participation  of  the  corporation  in  violat- 
ing the  law  was  abundant.  It  was  not  necessary  to  prove 
that  the  beer  was  ordered  and  sold  by  an  order  of  the  defend- 
ant made  in  its  corporate  capacity.  When  a  railroad  com- 
pany is  indicted  for  a  nuisance  in  obstructing  a  public  high* 
way  in  this  state,  (a  prosecution  which  is  of  frequent  occur- 
rence,) it  has  never  been  thought  necessary  to  prove  that  the 
obstruction  was  placed  in  the  highway  in  pursuance  of  some 
resolution  of  the  boatxi  of  directors  of  the  corporation.     The 
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corporation  is  liable  for  the  acts  of  its  agents  and  employes 
in  such  cases. 

In  regard  to  the  liability  of  private  corporations  for  vio- 
lations of  criminal  laws,  Mr.  Morawetz,  in  his  work  on  Pri- 
vate Corporations,  employs  this  language,  (volume  2,  §§  732, 
733):  "It  follows,  therefore,  that  a  corporation  cannot  be 
charged  criminally  with  a  crime  involving  malice,  or  the 
intention  of  the  offense.  Even  though  the  corporators  them- 
bclves  should  unanimously  join,  with  malice  aforethought,  in 
committing  a  crime  as  a  corporate  act,  yet  the  malice  would 
be  that  of  the  several  members  of  the  company,  and  not 
•actually  one  malicious  intention  of  the  whole  company. 
There,  are,  however,  certain  classes  of  crimes  which  do  not 
depend  upon  the  intention  of  the  offender,  and  are  not  dis- 
tinguishable from  simple  torts,  except  by  the  fact  that  in  the 
one  case  an  individual  sues  for  damages  on  account  of  a  pri- 
vate tort,  and  in  the  other  case  the  state  sues  for  a  penalty 
on  account  of  a  public  wrong.  In  these  oases  the  crime  con- 
sists of  the  act  alone,  without  regard  to  the  intention  with 
which  it  was  committed;  and  there  is  no  diflSculty  in  attrib- 
uting an  offense  of  this  character  to  a  corporation,  since  it 
maybe  committed  entirely  through  the  ^compapy's  agents. - 
Accordingly,  it  has  been  held  that  a  corporation  may  be 
indicted  for  causing  a  public  nuisance,  for  not  performing  a 
duty  cast  upon  it  by  law,  or  for  doing  any  act  which  is  made 
indictable,  without  regard  to  the  intention  of  the  offender." 
The  author  cites  many  authorities  in  support  of  the  text,  and 
it  appears  to  us  that  the  principles  therein  laid  down  are  so 
plainly  correct  as  to  command  the  approval  of  every  legal 
mind. 

Applying  these  principles  to  the  case  at  bar,  the  conclu- 
sion is  inevitable  that  the  defendant  is  liable.  The  persons 
who  sold  the  beer,  and  the  officers  and  members  of  the  cor- 
poration who  stood  by  and  acquiesced  in  the  sales,  were  not 
actuated  by  malice.  They  doubtless  believed  that  the  beer 
gave  zest  to  the  ball,  and  added  to  the  enjoyment  of  the  enter- 
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tainment.  They  had  "malice  towards  none,  but  charity  for 
all,"  and  thought  it  no  crime  to  dispense  to  the  festive  throng 
that  which  they  believed  to  be  exhilarating  but  not  intoxi- 
cating. 

We    think  both   of  the    questions   certified    should    be 
answered  in  the  affirmative. 

Reyebqicd. 


Ohlquest  v.  Fabwell  &  Co.  et  al. 

1.  Attorney  and  Client:  limit  of  attorkkt*s  authority.  While 
^an  attorney  cannot  consent  to  a  judgement  against  his  client,  nor  waire 
any  cause  of  action  or  defense  in  the  case,  nor  settle  or  compromise  it, 
without  his  special  authority,  yet  he  is  antliorized  by  his  general  employ- 
ment to  do  all  acts  necessary  or  incidental  to  the  prosecution  or  defense, 
which  pertain  to  the  remedy  pilrsued.  And,  in  the  application  of  this 
rule,  held  that,  where  a  client  was  a  party  to.  two  suits  involving  sub- 
stantially the  same  question,  it  was  competent  for  his  attorney  to  bjnd 
him  byjud-  agreement  that  only  one  of  the'  cases  should  be  tried,  and 
that  the  judgment  resulting  from  such  trial  should  determine  the  kind 
of  judgment  to  be  entered  in  the  other  case. 

Appeal  from  Linn  District  Court. 

Thursday,  Mabch  10. 

A  iconoN  by  defendant  Becker  to  vacate  and  set  aside  a 
judgment  in  this  case  against  him,  as  well  as  the  other 
defendants,  was,  by  order  of  the  district  court,  overruled. 
From  that  order  he  now  appeals  to  this  court. 

J.  S.  Stacy  and  J.  C.  Davisy  for  appellants. 

Ten^ny^  Bashford  cfe  Tenny  and  Herrick  <&  Doxsee,  for 
appellees. 

Beck,  J. — 1.  The  facts  involved  in  this  case  are  as  fol- 
lows: J.  V.  Farwell  &  Co.,  G.  Becker,  and  another  firm, 
brought  actions  by  attachment  in  the  district  court  of  Jones 
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county  against  A.  &  P.  Ohlquest  Two  other  actions  by 
other  firms  were  brought' in  the  same  court  by  attachment 
against  Ohlquest  Bros.  The  defendants  in  all  of  these 
actions  were  the  same.  They  were  doing  business  under  the 
firm  name  of  Ohlquest  Bros.,  in  both  Jones  and  Linn  coun- 
ties. Writs  of  attachment  were  issued  in  the  cases  to  the 
sheriflls  of  Jones  and  Linn  counties,  and  levied  upon  sepa- 
rate stocks  of  goods  found  in  each  county;  Farwell  &  Co.'s 
attachments  being  levied  first  in  each  county,  Becker's  sec- 
ond in  Jones  county,  and  last  in  Linn.  Judgments  were 
rendered  in  all  of  these  actions,  and  such  proceedings  were 
had,  after  considerable  litigation  and  delay,  that  Farwell  & 
Co.'s  and  Becker's  judgments  were  satisfied  in  full  from  the 
avails  of  the  property  attached.  ^ 

N.  A.  Sunbnrg,  claiming  to  own  the  goods  seized  in 
Jones  county,  brought  an  action  against  the  sheriff  to  recover 
the  value  thereof.  Farwell  &  Co.  were  finally  substituted  as 
defendants.  N.  A.  Sunburg  and  F.  B.  Ohlquest,  who 
claimed  to  own  the  goods  seized  in  Linn  county,  brought  an 
action  for  their  value  against  the  sheriff  of  that  county,  in 
which  Farwell  &  Co.,  Becker,  and  other  attaching  creditors, 
were  substituted  as  defendants.  It  thus  appears  that  sepa- 
rate suits,  one  in  Jones  and  the  other  in  Linn  county,  having 
different  parties  both  as  defendants  and  plaintiffs,  were  pend- 
ing for  the  recovery  of  the  valile  of  the  goods  which  had 
been  seized  and  sold  upon  the  attachments,  and  the  avails 
thereof  appropriated  to  the  satisfaction  of  Farwell  &  Co.'s 
and  Becker's  judgments.  The  issues  in  these  cases  involved 
the  question  whether  the  goods  were  the  property  of  the 
Ohlquests,  and  whether  the  sales  by  them  to  the  plaintiffs  in 
these  suits  were  valid  or  fraudulent,  and  therefore  void. 
Herrick  &  Doxsee  and  E.  Keeler  were  the  attorneys  for  Far- 
well  &  Co.,  Becker,  and  some  other  attaching  creditors,  both 
in  the  attachment  suits  and  in  the  actions  against  the  parties 
brought  to  recover  the  value  of  the  goods.  The  litigation 
in  the  suits  last  named  was  protracted  and  strongly  contested 
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on  both  sides.  A  written  agreement  was  finally  entered  into 
between  the  attorneys  just  mentioned,  representing* the  par- 
ties we  have  named,  and  the  attorneys  on  the  other  side,  to 
the  effect  that  the  Jones  connty  cases  should  be  tried,  and 
judgment  should  be  entered  in  the  Linn  county  case  for 
plaintiff  or  defendant  in  accord  with  the  verdict  and  judg- 
ment in  the  Jones  county  case;  thus  settling  both  cases  by 
one  trial.  The  judgment  in  Linn  county,  in  case  plaintiff 
recovered,  was  to  be  in  proportion  to  the  amount  realized  by 
the  sale  of  the  goods  seized  in  that  county.  The  trial  was 
had  in  Jones  county,  and  judgment  was  rendered  for  plaint- 
iffs, which  was  affirmed  in  the  supreme  court.  Thereupon 
the  attorneys  of  the  parties  united  in  a  stipulation  author- 
izing judgment  in  the  Linn  county  case  pursuant  to  the 
agreement  just  referred  to,  which  was  accordingly  entered. 
The  defendant  Becker  filed  liis  motion  to  set  aside  this  judg« 
ment,  on  the  ground  that  the  agreement  therefor  by  the 
attorneys  representing  him  was  made  without  his  authority 
or  consent.  The  motion  was  overruled.  The  correctness  of 
this  action  is  brought  in  question  upon  this  appeal. 

II.  It  is  undoubtedly  true  that  an  attorney  cannot  con- 
sent to  a  judgment  against  his  client,  or  waive  any  cause  of 
action  or  defense  in  the  case;  neither  can  he  settle  or  com- 
promise it  without  special  authority.  But  he  is,  by  his  gen- 
eral employment,  authorized  to  do  all  acts  necessary  or  inci- 
dental to  the  prosecution  or  defense  which  pertain  to  the 
remedy  pursued.  The  choice  of  proceedings,  the  manner  of 
trial,  and  the  like,  are  all  within  the  sphere  of  his  general 
authority,  and,  as  to  these  matters,  his  client  is  bound  by  his 
action.  These  rules  are  conceded  by  counsel  in  this  case. 
It  cannot  be  doubted  that  under  them  counsel  fo»-  parties  in 
several  suits,  involving  the  same  issues,  may,  in  the  exercise 
of  their  general  authority,  consent  to  the  consolidation  of  all 
for  trial,  or  stipulate  that  the  trial  of  one  shall  determine 
the  others.  This  pertains  to  the  remedy  pursued, — to  the 
manner  of  trial, — and  is  not  an  agreement  for  judgment  or 
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a  compromise.  The  parties  are  not  deprived  of  a  trial,  nor 
is  judgment  rendered  by  consent.  The  counsel  simply 
assent  to  a  trial  in  a  particular  manner;  that  one  trial  shall 
settle  the  same  issues  in  several  cases.  This  is  just  what 
was  done  by  counsel  for  Becker  in  this  case.  The  form  of 
the  agreement  is  that  judgment  in  his  case  should  follow  a 
trial  in  another  action.  This  is  not  an  agreement  for  a 
judgment,  but  in  effect  an  agreement  for  a  manner  of  trial. 
No  question  is  presented  in  the  case  involving  the  skill,  dili- 
gence, or  good  faith  of  Becker's  attorneys  in  assenting  to  one 
trial  in  the  several  cases.  The  authority  to  do  so  is  alone 
brought  in  question. 

We  need  pursue  the  case  novfurther.  The  familiar  and 
undisputed  principles  we  have  stated,  applied  to  the  admitted 
facts  in  the  case,  demand  that  the  judgment  of  the  district 
court  be 

Affirmed. 
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p37     1571  1,  Attachment:  action  on  bond:  bvidbnce.    Where  an  attachment 

7\     234|  was  issaed  on  the  ground  that  defendants  were  about  to  dit^pose  of  their 

property  with  intent  to  defraud  their  creditors,  and  defendants  soufrht 
to  recover  on  the  bond  for  the  wrongful  suing  out  of  the  attachment, 
held  that  the  testimony  of  one  of  them  that  they  had  no  such  intent 
was  irrelevant  to  the  issue.    (Selz  v.  Belden,  48  Iowa,  451,  followed  ) 


:  RETURN  OF  SHERIFF:  WHAT  IT  18  EYIDENCB  OP.      A  sheriff  *d 

return  upon  a  writ  of  attachment  is  evidence  only  of  such  of  his  acts  as 
he  may  lawfully  do  under  and  liy  virtue  of  the  writ.  And  so,  where 
the  sheriff  returned  not  only  that  he  had  seized  certain  chattels  under 
the  writ,  but  that  he  had  also,  at  plaintiff's  direction,  seized,  closed  up 
and  held  possession  of  the  houses  in  which  the  chattels  wei^  stored, 
which  was  not  neoessaiy  for  the  preservation  of  the  chattels,  held^  in  an 
action  on  the  attachment  bond,  that  the  return  was  not  evidence  of 
such  seizure  of  the  buildings,  nor  of  the  attachment  plaintiff's  direction 
80  to  seize  them. 

:  WRONGFUL  SUING  OUT:  ADTIOB  OF  COUNSEL  WHO  ARB  8T0CK- 

HOLDBB8  OF  THB  FLAiimFF.    In  an  action  on  an  attachment  bond  for 
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the  wroDgi'ul  £uin((  out  of  the  attachment,  the  attachment  plaintifip  ro  ly 
show,  for  the  purpose  of  rebutting  the  charge  of  malice,  that  it  Bought 
the  advice  of  counsel,  and  acted  under  such  advice,  in  suing  out  the 
attachment,  evtn  though  the  counsel  consulted  were  stockholders  or 
officers  of  the  attachment  plaintiff,  which  was  a  corporation. 

4.  :  : :  evidence  op  conversation  with  counsel. 

In  such  case,  evidence  bhould  have  been  admitted  of  the  conversation 
between  the  attachment  plaintiff  *8  business  manager  and  its  attorney:*, 
relative  to  the  suing  out  of  the  attachment. 

5.  : :  ADVICE  op  lawyer  not  in  practice.    In  such  ca5>e, 

the  attachment  plaintiff  may  show  that  it  consulted  an  attorney  by  pro- 
fession, but  not  in  actual  practice,  and  that  he  advised  the  suing  out  of 
the  attachment. 

6.  Damages:    measure    op:    limited    by   pleadings:    EimoNsous 

iNSTKUCTiON.  Where  some  of  the  evidence  tended  to  show  that 
defendant^'  damages  were  greater  than  claimed  in  their  counterclaim, 
it  was  error  for  the  court  to  instruct  the  jury  that  if  they  found  for  the 
defendants  they  should  awanl  them  fcuch  damages  as  the  evidence 
showed  them  to  be  entitled  to. 

7.  :  :  USE  op  store  por  attached  property.  Where  cer- 
tain articles  in  a  stock  of  goods  were  levied  on  by  attachment,  and  the 
building  also  was  seized,  but  the  attached  property  was  left  in  the  pos- 
session of  one  of  the  attachment  defendants,  ( who  were  partners,)  and 
his  receipts  taken  for  the  same,  and  the  key  of  the  building  was  also 
left  with  him,  and  he  was  the  person  who  had  charge  of  the  store  and 
stock  of  |:oods,an()  he^ad  the  privilege  from  the  sheriff  to  carry  on  the 
Dusiness  at  the  store,  but  he  voluiitarily  relinquished  the  charge  of  the 
store  and  surrendered  the  keys  to  the  sheriff,  who  locked  up  the  build- 
ing for  a  time,  hpld  that  defendants'  measure  of  damages  for  the  seiz- 
ure of  the  building  was  not  the  value  of  its  use  from  the  date  of  the  levy 
to  the  date  of  the  release,  bat  only  the  valui  of  the  storage  of  so  much 
of  the  attached  property  as  was  in  the  building. 

Appeal  from  Floyd  Circuit  Court. 

Thursday,  March  10. 

Plaintiff  brought  an  action  against  defendants  on  a 
money  demand,  and  sued  out  a  writ  of  attachment,  on  which 
certain  personal  property  belonging  to  defendants  was  seized. 
There  was  no  controversy  as  to  plaintiff's  demand,  bnt 
defendants  pleaded  a  counter-claim  for  damages  on  the 
Httachn;ient  bond  for  the  wrons^ful  suin^^  out  of  the  attach- 
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inent.  On  the  trial,  defendants  recovered  on  the  counter- 
claim, and  plaintiff  appeals. 

£Uis  <&  Ellis^  for  appellant. 

Starr  dk  Harrison  and  J.  C.  Cooky  for  appellees. 

BsED,  J. — I.     The  grounds  on  which  the  attachment  was 

sued  out  were  <<  that  defendants  are  about  to  dispose  of  their 

property  with  intent  to  defraud  their  creditors, 

1.  ATTACH-  K       r         */  7 

on'Sond'^evf  ^^^  *^*^  defendants  have  property  or  rights  in 
dence.  action   which   they   conceal."     On   the  trial    a 

member  of  defendants'  firm  was  examined  as  a  witness  on 
behalf  of  his  firm,  and  was  asked  whether  the  firm,  before 
the  attachment  was  issued,  was  about  to  dispose  of  its  prop- 
erty with  intent  to  defraud  its  creditors,  or  whether  there 
was  any  talk  or  intimation  or  intent  on  their  part  of  doing 
so  in  the  future.  It  was  alleged,  in  an  amended  abstract 
tiled  by  appellees,  that  these  questions  were  not  objected  to, 
and,  this  allegation  being  denied  by  appellant  in  an  addi- 
tional abstract,  we  were  required,  in  determining  the  con- 
troversy, to  examine  the  transcript.  We  find,  upon  an 
examination  of  the  bill  of  exceptions,  that  the  questions 
were  objected  to  on  the  ground  of  incompetency.  Under 
the  rule  laid  down  in  Selz  v.  BeldeUy  48  Iowa,  451,  the 
objection  should  have  been  sustained. 

II.  The  writ  of  attachment  was  directed  to  the  sheriff 
of   Kossuth   county,  and  was  levied  on   property  in  that 

county;    the  levy  being  made  by  the  deputy- 

whaut  u^evT-  ^^^^^^i  ^^^  Certified  in  his  return  that  he  had 
dence  of.  seized,  on  the  writ,  eighty-five  plows,  two  churns, 
a  ledger  and  day-book,  one  safe,  two  buggies,  five  corn- 
planters  and  five  horses,  and  had  garnished  certain  persons 
as  supposed  debtors  of  the  defendants.  Before  the  writ  was 
returned',  however,  all  of  the  property  except  the  eighty-nve 
plows  was  released,  and  the  fact  of  such  release  was  shown 
by  the  certificate  of  the  sheriff  indorsed  on  the  writ.     The 
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plows,  when  the  levy  was  made,  were  situated  in  a  building 
which  is  described  in  the  return  as  the  east  warehouse,  while 
the  other  property  (except  the  five  horses)  was  in  the  busi- 
ness house  in  which  defendants  carried  on  business.  At  the 
term  at  which  the  cause  was  tried,  the  sheriff  filed  what  is 
denominated  an  amendment  to  the  return,  in  which  be  cer- 
tified that,  when  the  levy  was  made,  by  direction  of  plaintiff, 
lie  seized  and  locked  up  both  buildings  in  which  the  prop- 
erty was  situated,  and  that  he  kept  possession  of  the  store- 
room or  building  in  which  defendants  carried  on  business 
for  one  month,  when  he  released  it,  and  restored  it  to  defend- 
ants, and  that  he  continued  to  hold  possession  of  the  ware- 
house in  which  the  plows  were  situated. 

One  of  the  matters  complained  of  by  defendants,  and  for 
which  they  claimed  damages,  was  that  they  were  deprived 
of  the  use  of  these  buildings.  On  the  trial  they  offered  the 
amendment  to  the  return  in  evidence,  and  it  was  admitted 
by  the  court,  over  the  objection  of  plaintiff.  There  is  no 
claim  that  the  writ  was  levied  on  either  of  the  buildings,  or 
that  the  officer  had  any  intention  of  seizing  them.  Neither 
is  it  shown  by  the  return  that  it  was  necessary  to  retain  pos- 
aession  of  the  store-room  as  a  place  of  deposit  for  the  arti- 
cles which  were  in  it  when  the  levy  was  made  and  were 
seized  by  the  officer.  We  have,  therefore,  no  occasion  to 
inquire  whether  the  sheriff  might  occupy  it  as  a  place  of 
deposit  for  the  goods,  to  the  exclusion  of  defendants,  and 
without  their  consent.  It  is  clear,  however,  that,  unless  he 
occupied  it  for  some  purpose  which  was  connected  with  the 
execution  of  the  writ,  his  act  was  a  trespass;  and  it  may  be 
conceded  that,  if  plaintiff  directed  him  to  commit  the  act,  it 
is  hable  therefor.  But  whether  their  liability  therefor 
would  be  on  the  attachment  bond  we  do  not  determine,  as 
that  question  was  not  raised  by  the  objection.  But  it  does 
not  appear  by  the  return  that  the  act  was  committed  in  the 
execution  of  the  writ.  It  appears  simply  that  he  levied  on 
the  property;    and  that,  by  direction  of   the  plaintiff,  he 
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locked  np  the  building,  and  that  he  retained  poBseesion  of  it 
for  one  month. 

The  sheriflF  is  required  by  the  statute  (Code,  §  3010)  to 
return  upon  every  attachment  what  he  has  done  under  it. 
The  return  should  show  what  property  was  attached,  and  the 
disposition  made  of  it,  and  all  acts  done  by  the  officer  in  the 
execution  of  the  writ,  and  his  return  is  evidence  against  the 
parties  as  to  the  acts  done  by  him  in  executing  it,  which  are 
required  by  law  to  be  shown  by  the  return.  But,  under  the 
ruling  of  the  circuit' court,  the  return  was  received  as  evi- 
dence of  the  locking  up  and  retention  of  the  building  by  the 
sheriff,  and  that  this  was  done  by  plaintiff's  direction.  We 
are  of  the  opinion  that  it  was  not  competent  evidence 
against  it  of  those  facts.  If  the  sheriff  had  returned  that 
in  making  the  levy  he  had  committed  an  assault  on  defend- 
ant, and  that  in  committing  that  act  he  acted  under  the 
direction  of  the  plaintiff,  it  would  hardly  be  contended  that 
in  an  action  against  the  plaintiff  .for  the  assault  the  return 
would  be  admissible  in  evidence  to  prove  either  the  commis- 
sion of  the  assault,  or  that  it  was  committed  by  its  direction. 
Yet,  upon  the  facts  shown  by  the  return,  tfiere  is  no  differ- 
ence in  principle  between  this  case  and  that.  The  return 
recites,  in  effect,  that  the  officer,  by  plaintiff's  direction, 
committed  a  trespass  against  defendant's  property,  while  in 
the  supposed  case  the  act  would  be  a  trespass  against  his 
person. 

III.     Plaintiff  claimed  that,  before  it  sued  out  the  writ, 

it  made  a  statement  of  the  facts  to  counsel,  who  advised  it 

that  upon  the  facts  there  was  probable  ground 

wrongful  8u-    for  the  action,  and  that  in  suins:  out  the  writ  it 

fngout:  ad-  ° 

v^f®o£  amn-    acted  on  that  advice.     The  proof  showed  that 

sel  who  are  * 

oMhepiaJn^  ^^^  advice  was  given  by  a  firm  of  attorneys, 
*^  both  members  of  which  held  stock  in  the  corpo- 

ration, (plaintiff  being  a  corporation,)  and  one  of  whom  was 
an  officer  6f  the  corporation;  and  the  circuit  court 
instructed  the  jury  to  disregard  the  evidence  given  in  sup- 
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port  of  the  defense.  By  this  ruling  the  conrt  in  effect  held 
as  matter  of  law,  that,  owing  to  the  relations  which  the 
attorneys  bore  to  the  corporation,  it  could  not  show  that  it 
acted  on  their  advice  in  suing  out  the  writ,  in  rebuttal  of 
the  presumption  of  malice  which  might  arise  from  the  fact 
that  no  probable  cause  for  the  action  existed.  This  is  erro- 
neous. The  question  was  one  of  fact.  The  counsel  were 
not  necessarily  incapable  of  giving  a  correct  opinion  on  the 
fact  because  of  their  pecuniary  interest  in  the  result.  The 
question  in  every  such  case  is  whether  the  party  has  hon- 
estly sought  the  advice  of  competent  and  trustworthy  coun- 
sel, and  acted  in  good  faith  on  the  advice  given  him;  and 
that  question  is  for  the  jury,  and  should  be  determined  by 
them,  like  any  other  question  of  fact,  from  all  the  circum- 
stances of  the  case.     Center  v.  Spring,  2  Iowa,  393. 

IV.     The  petition  was  sworn  to  by  plaintiff's  business 
manager.     The  president  of  the  corporation  was  examined 

4. . .   as  a  witness,  and  testified  that  he  was  present  at 

denceof^con-  the  consultation  with  the  attorneys  when  it  was 
witheounseL  determined  that  the  writ  should  be  sued  out. 
He  was  ^ked  to  state  the  conversation  between  the  business 
manager  and  the  attorneys,  but,  on  defendants'  objection, 
the  question  was  excluded.  It  should  have  been  allowed. 
Plaintiff  was  required  to  prove  that  the  advice  of  the  coun- 
sel, on  which  it  claims  to  have  acted,  was  given  upon  a  full 
and  fair  statement  of  the  facts  of  the  case,  and  the  evWonce 
sonsrht  to  be  elicited  related  to  that  matter.  The  witness 
also  testified  that  he  is  a  lawyer  by  profession,  although  he 
was  not  then  engaged  in  the  practice;  and  he 
advice  of  law-  was  asked  whether  a  statement  of  the  facts  of 

yeriiotin 

practice.  the  casc  had  not  been  made  to  him,  and  whether 
he  had  not,  on  that  statement,  advised  the  suing  out  of  the 
writ;  but  the  court  sustained  an  objection  by  defendants  to 
this  question.  We  think  these  rulings  were  wrong.  As  we 
have  said,  the  question  whether  plaintiff,  in  suing  out  the 
writ,  acted  in  good  faith,  on  the  advice  of  counsel,  was  one 
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of  fact  It  could  not  be  determined,  as  matter  of  law,  that 
it  did  not  so  act,  merely  because  the  advice  upon  which  it 
acted  was  given  by  one  who,  although  learned  in  the  law, 
was  not  engaged  in  the  active  practice  of  his  profession. 

y.     The  defendants  in  their  counter-claim  set  out  the 

different  items  of  damages  which  they  sought  to  recover. 

In  some  instances  the  evidence  tended  to  prove 

6.  DAMAORS:  ,  ,,      .        t  .11 

measure  of:     that  their  dama^  was  irreatcr  than  the  amount 

limited  by  o  o 

pleadings:       claimed  in  the  pleading.     The  court  instructed 

erroneous  In-  ^  ° 

struction.  the  jury  that  if  they  found  for  defendants  they 
should  award  them  such  sum  as  the  evidence  showed  would 
be  a  just  compensation  for  the  injury  sustained  by  them  in 
consequence  of  the  suing  out  of  the  writ,  and  the  seizure  of 
their  property  thereon.  Under  the  instructions  and  evidence 
the  jury  would  be  warranted  in  awarding  them,  in  some 
instances,  an  amount  greater  than  was  claimed  in  their 
pleading.  The  jury  should  have  been  told  that  they  could 
not  award  a  greater  sum  than  was  claimed  in  the  pleadings. 
This  error  was  doubtless  committed  through  inadvertence, 
but  it  was  clearly  prejudicial. 

VI.     When  the  levy  was  made,  the  property  was  left  in 
the  possession  of  one  member  of  defendants'  firm,  who  gave 

^ ^  his  receipt  therefor.     He  was  left  in  possession 

Sr  attaSied  ^^  *^®  Store,  and  the  key  was  left  with  him.  As 
property.  ^^  understand  the  evidence,  there  was  an  exten- 
sive stock  of  goods  in  the  store,  and  but  a  few  articles  of  the 
stock  were  levied  upon.  The  member  of  the  firm  who  was 
left  in  possession  was  in  charge  of  the  business;  the  other 
partners  being  absent.  He  had  the  privilege  of  continuing 
the  business,  and  even  of  selling  any  portion  of  the  attached 
property;  being  required,  however,  to  pay  over  to  the  sher- 
iff the  proceeds  of  any  such  sales.  He  remained  in  posses* 
sion  but  a  few  days  after  the  levy,  when  he  stated  to  the 
sheriff  that  he  would  no  longer  be  responsible  for  the  prop- 
erty, and  surrendered  to  him  the  keys  to  the  store.  Under 
tlie  rulings  of  the  circuit  court  on  the  trial,  defendants  were 
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allowed  to  recover,  as  part  of  their  damages,  the  value  of  the 
use  of  the  store  from  the  date  of  the  levy  to  the  time  of  the 
release  by  the  sheriff  of  the  property  iu  it.  As  they  had 
tlie  privilege  of  using  the  building  themselves  during  that 
time,  and  voluntarily  relinquished  that  privilege,  they  are 
not  entitled  to  recover  the  value  of  its  use.  If  they  are 
entitled  to  recover  any  amount  on  that  claim,  the  measure 
of  their  recovery  is  the  value  of  tlie  storage  of  such  of  the 
attached  property  as  was  in  the  building. 

Many  other  assignments  of  error  have  been  argued  by 
counsel.  Some  of  the  rulings  complained  of  are  clearly 
right,  but  they  do  not  present  any  question  which  we  deem 
of  sufficient  importance  to  demand  special  notice  in  this 
opinion;  others  are  perhaps  technically  erroneous,  but  are 
not  prejudicial;  while  others  relate  merely  to  the  conduct  of 
the  trial,  and  will  not  probably  arise  again. 

For  the  errors  pointed  out,  the  judgment  will  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

'       Reversed. 


Sayles  v.  Smith. 


1.  Appeal:  grbtificatb  to  fevioBKCs:  date  of:  too  late.  The  cer* 
tificate  of  the  juds^e  to  the  evidence  in  this  case  was  headed  "May 
tenn,  1^5/*  that  being  the  term  when  the  case  was  tried  and  submitted : 
bat  at  the  end,  jast  before  the  judge's  signature,  was  the  date,  "  Sep- 
tember 15, 1836.**  Held  that  the  certificate  must  be  regarded  as  made 
*  at  the  date  last  named,  and  that,  being  more  than  six  months  subsequent 
to  the  date  of  the  decree  appealed  from,  it  was  too  late,  and  the  appeal 
(the  case  being  in  equity)  must  be  dismissed. 

Appeal  from  Guthrie  Circuit  Court. 

Thursday,  Maboh  10. 

Action  to  quiet  title.     There  was  a  decree  for  the  defend- 
ant.    The  plaintiff  appeals. 
Vol.  LXXI— 16 
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Lyman  Porter^  for  appellant. 

C.  S.  Fogg^  for  appellee. 

Adams,  Oh.  J. — The  appellee  insists  that  the  judge's  certi- 
ficate to  the  evidence  was  not  made  within  the  time  allowed 
for  an  appeal.  The  case  was  heard  at  the  May  term,  18S5, 
and  was  then  taken  nnder  advisement,  and  a  decree  rendered 
December  16,  1885.  The  evidence  appears  to  have  been 
certified  September  15,  1886.  The  appellee's  abstract  and 
transcript  show  the  judge's  certificate  to  be  in  these  words: 

^'E.  R.  Saylea  v.  J.  F.  Smith. 

"  In  thb  Oiecuit  Court  of  Guthrie  County,  Iowa,  Mat 

Term,  1885. 

" I  hereby  certify  that  the  foregoing  transcript,  together 
with  the  exhibits,  records,  and  depositions  therein  referred  to, 
contain  all  the  evidence  offered  and  objections  made  on  the 
trial  of  the  above-entitled  cause. 

"  SeptemheVy  15,  1886.  S.  A.  Callvert,  Judge. 

The  appellant  insists  that  the  certificate  appears  to  have 
been  made  at  the  May  term,  1885;  but  we  think  otherwise. 
We  think  that  term  was  mentioned. merely  as  the  terra  at 
which  the  case  was  tried  and  submitted.  The  date  at  the 
bottom  of  the  certificate  was  evidently  intended  to  show  tlie 
time  when  it  was  made.  The  certificate,  then,  was  not  made 
within  the  time  allowed  for  an  appeal,  and  the  case  must  be 

Dismissed. 
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The  Amebioan  Insubanob  Co.  v.  Garrbtt. 

I.  Fire  Insurance:  stTBBBNDER  of  policy:  liabilitt  for  oybbx^ub 
PBEidUMS.  The  holder  of  a  policy  of  fire  insaranoe  cannot  avoid  lia- 
bility on  a  preminm  note,  for  an  installment  already  past  due,  by  sur- 
rendering the  policy  to  the  company. 

Appeal  from  Buchanan  Circuit  Court. 

Thursday,  Maboh  10. 

This  ia  an  action  upon  a  promissory  note,  brought  by  a 
fire  insurance  company.  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  for  the  defendant.     Plaintiff  appeals. 

Ghas.  E,  Jiansie?'^  E.  M.  Thompson  and  Geo,  W.  Wilson^ 
for  appellant. 

Z.  F.  Springer  and  J.  H,  Williamson^  for  appellee. 

BoTHBOOK,  J. — The  note  in  suit  is  in  these  words: 

"For  value  received  in  policy  Ko.  176,619,  dated  the 
twenty-ninth  day  of  June,  1874,  issued  by  the  American 
Insurance  Company,  of  Chicago,  Illinois,  I  promise  to  pay 
the  said  company  twelve  dollars  and  fifty  cents  on  the  first 
day  of  June,  1875,  and  twelve  dollars  and  fifty  cents  on  the 
first  day  of  June,  1876,  and  twelve  dollars  and  fifty  cents  on 
the  first  day  of  June,  1877,  and  twelve  dollars  and  fifty 
cents  on  the  first  day  of  June,  1878,  without  interest. 

'*  R.  R  Gabbett." 

The  amount  in  controversy  being  less  than  $100,  the 
appeal  comes  to  us  upon  the  following  certificate  of  the 
trial  judge: 

"  The  amount  in  controversy  in  this  cause,  as  shown  by 
the  pleadings,  does  not  exceed  one  hundred  dollars.  The 
cause  involves  the  determination  of  a  question  of  law  upon 
which  it  is  desirable  to   have  the  opinion  of  the  supreme 
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court,  as  follows:     First.     Is  it  a  complete  defense  to  an 
action  on  an  installment  promissory  note,  dne  in  four  equal 
annual  installments,  given  for  the  premium  on  an  insurance 
policy,   the  execution  of  which   note  is  admitted    by  the 
answer,  to  show  that  the  assured,  more  than  a  year  after  said 
note  was  given,  mailed  the  policy  to  the  insurance  company, 
plaintiff,    and    in    the    letter    accompanying    said    policy 
requested  cancellation  thereof,  the  assured  neither  paying, 
nor  offering  to  pay,  any  part  of  the  premium  note, — there 
being  at  that  time  one  installment  of  the  note  past  due  and 
unpaid,  and  three  installments  not  mature,  there  having  been 
two  notes  given  for  the  premium  on  said  policy,  the  first  of 
which  was  paid  when  it  became  due,  upon  notice  from  the 
company,  and  no  notice  of  non-acceptance  and  of  cancella- 
tion of  policy,  as  requested  by  defendant,  was  ever  received 
by  the  defendant,  and  no  notice  to  pay  the  further  install- 
ments  due  on  said  note  as  they  became  dne,  no  notice  having 
afterwards  been  received  by  the  defendant  to  pay  said  note, 
and  there  being  no  evidence  of  the  condition  of  the  policy 
of  insurance?     Second.     Under  the  facts  being  shown  on 
the  trial  in  the  foregoing  question,  was  it  error  in  the  court 
to  overrule  plaintiff's  motion  to  direct  a  verdict  for  plaintiff  ? 
Third.     Under  the  facts  being  shown  on  the  trial  as  stated 
in  the  first  question,  was  it  error  on  the  part  of  the  court, 
on  its  own  motion,  to  direct  a  verdict  for  the  defendant? 
This  certificate  is  made  by  the  court  at  the  time  of  overrul- 
ing plaintiff's  motion  for  a  new  trial,  and  at  the  time  judg- 
ment is  rendered  in  said  action  against  the  plaintift',  on  this 
October  IC,  1885.  W.  H.  Utt,  Circuit  Judge." 

It  will  be  observed  that  the  note  in  suit  names  the  consid- 
eration thereof  to  be  the  policy  of  insurance.  It  was  a  con- 
tract  of  insurance,  and  the  defendant  claims  that  he 
rescinded  the  contract  by  returning  the  policy  to  the  plaint- 
iff. But  the  certificate  shows  that  this  rescission  was  not 
made  until  after  the  first  installment  of  the  notes  became 


Digitized  by 


Google 


MARCH  TERM,  1887.  245 

Sly  field  7.  Bamum  et  al. 

r  '  — — ■ 

dae.  The  defendant  was  snrely  liable  to  pay  all  dues  up  to 
the  time  that  he  chose  to  rescind  the  contract.  In  order  to 
absolve  himself  from  further  liability  to  the  pJaintlflT,  he 
should  have  paid  the  installment  then  due.  We  think  that, 
under  the  facts,  the  jury  should  not  have  •been  directed  to 
return  a  verdict  for  the  defendant. 

REVBttSBD. 


Slyfield  v.  Babnum  bt  al. 

I  71    245| 

Clark  v.  The  Same.  '  I  ^_^\ 

1  71    245 

105  ni| 

1.  Tax  Sale  and  Deed:  notice  to  rbdbbic  to  wrono  pbbson:  stat-  rn-2i^ 

0TB  OF  limitations.    Where  the  notice  to  redeem  from  a  tax  sale  is  jp  ;m 

directed  to  a  person  other  than  the  one  to  whom  the  land  is  taxed,  it  is  ' ^' 

BO  notice  at  all,  and  doef*  not  out  off  the  right  of  redemption  as  against  one  0117  ^/ 

who  takes  a  tax  deed  under  the  sale;  and  in  sach  case  the  period  of  i  7^  245, 

limitation  (^Code,  §  902,)  does  not  begin  to  run  from  the  date  of  the  tax  |ii»  ^1 
deed.    (Trulock  v,  Bentley,  67  Iowa,  602,  distingnished.) 

2. :  bbdbhption:  terms  of:  filing  duplicate  tax  receipts. 

Sectioo  889  of  the  Code,  requiring  one  who  pays  taxes  on  lands 
purchased  at  tax  sale  to  file  a  duplicate  tax  receipt  with  the  county 
auditor,  has  nothing  to  do  with  the  amount  which  the  holder  of 
tihe  patent  title  must  pay  to  redeem,  when  redemption  is  effected  by  a 
suit  in  equity;  but  in  such  case  the  redemptioner  is  required  to  pay  the 
interest  and  penalty  provided  by  §  890  of  the  Code  on  each  installment 
of  taxes  which  has  been  paid  by  the  purchaser. 

Ajppeal  from  Palo  Alto  Diatriot  Court. 

Fbidat,  March  11. 

Thbsb  are  actions  to  redeem  lands  from  tax  sales  after 
treasurer's  deeds  had  been  executed  to  the  purchasers.  The 
district  court  entered  judgments  denying  to  plaintiffs  the 
right  of  redemption,  and  they  appealed. 

A.  F.  Call  and  George  E  ClarJc^  for  appellants. 

Soper^  Cramford  <&  Carry  for  appellees. 

Beed,  J. — ^The  treasurer's  deeds  under  which  defendants 
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claim  were  executed  more  than  five  years  before  these  suits 
1.  TAX  sale       were  instituted.     No  person  was  then  in  posses- 
notice  to*       sion  of  either  of  the  tracts,  but  that  involved  in 
wrong  per-      ouc  of  the  cases  was  taxed  for  the  year  in  which 

son:  statute        ,         ,      ,  i  -r    ^      /  11 

ofumitauons.  the  deed  was  executed  to  J.  Graham,  and  that 
involved  in  the  other  case  to  J.  W.  Van  Myers.  After  the 
expiration  of  two  years  and  nine  months  from  the  sales,  the 
owners  of  the  certificates  of  purchase  caused  notices  of  the 
expiration  of  the  period  for  redemption  to  be  published  in  a 
newspaper,  but  the  notice  in  each  case  was  directed  to  0.  C. 
Smeltzer  and  the  "  unknown  pwners  "  of  the  land.  The  only 
evidence  of  the  service  of  the  notices  which  was  on  file  in 
the  treasurer's  office  when  the  deeds  were  executed  was  the 
affidavits  of  the  publisher  of  the  newspaper  in  which  they 
were  published,  showing  the  fact  of  the  publications  and  the 
dates  thereof.  The  first  question  which  arises  in  the  case  is 
whether  plaintiffs'  right  of  action  is  barred  by  the  statute  of 
limitations. 

We  held  in  Trulock  v.  Bentlei/,  67  Iowa,  602,  when  the 
notice  required  by  the  statute  had  in  fact  been  given  to  the 
person  in  whose  name  the  land  was  taxed,  but  the  proof  of 
the  service  of  such  notice  on  file  when  the  deed  was  executed 
was  defective,  that  the  period  of  limitation  provided  by  sec- 
tion 902  of  the  Code  commenced  to  run  from  the  date  of  the 
execution  and  recording  of  the  deed.  The  ground  of  that 
holding  is  that,  as  the  notice  required  by  the  statute  was  in 
fact  given  to  the  person  who  was  entitled  to  redeem  from  the 
sale,  the  deed  was  not  void  because  of  the  defective  or  irreg- 
ular manner  in  which  the  service  of  the  notice  had  been 
proven,  but  that  this  was  a  mere  defect  in  the  proceeding, 
which  could  be  taken  advantage  of  only  within  the  five  years, 
which  is  the  period  within  which  an  action  may  be  brought, 
under  the  statute,  for  the  recovery  of  the  property. 

But  these  cases  do  not  come  within  that  holding.  True, 
the  proof  of  the  service  of  such  notice  as  was  given  was 
defective,  but  the  notice  itself  was  not  directed  to  the  per- 
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son  who  was  required  by  the  statute  to  be  notified.  Pub- 
lished notices  directed  to  0.  C.  Smeltzer  and  the  unknown 
owners  of  the  lands  were  in  no  sense  notices  to  J.  Graham 
and  J.  W.  Van  Myers,  the  persons  to  whom  the  lands  were 
taxed.  It  was  not  a  case  of  defective  proof  of  service  of  • 
notice,  but  of  no  notice  whatever.  Kow,  the  requirement 
of  the  statute,  when  the  land  is  taxed  to  a  particular  person, 
is  that  the  notice  shall  be  served  on  that  person.  Code,  § 
894.  Under  that  and  the  following  section  the  power  of  the 
treasurer,  in  such  cases,  to  execute  a  deed,  is  idependent  on 
the  giving  of  the  notice.  Unless  the  notice  has  been  served 
on  the  person  in  whose  name  the  land  is  taxed,  he  is  not 
authorized  to  execute  a  deed.  The  deeds  in  question,  then, 
were  executed  without  authority.  They  are  not  absolutely 
void,  it  is  true,  for  they  operated  to  transfer  the  title  to  the  . 
lands  to  the  grantees.  But  they  did  not  have  the  effect  to 
terminate  the  right  of  redemption,  and  the  title  conveyed  by 
them  was  subject  to  be  defeated  by  the  exercise  of  that  riglit; 
[Bowera  v.  Hallock^  ante  218;)  and,  as  long  as  a  right  to 
redeem  the  lands  exists,  there  is  no  completed  sale;  and  the 
settled  rule  is  that  until  there  is  a  completed  sale  the  period 
of  limitation  presented  by  the  statute  does  not  begin  to  run. 
Eldridgev.  Kuehl^  27  Iowa,  160;  Henderson  v,  Oliver j2S 
Id.,  20;  McCready  v.  Sexton,  29  Id.,  356. 

As  we  reach  the  conclusion  that  plaintiffs  are  entitled  to 
redeem  from  the  sales,  a  question  arises  as  to  the  amount 

2.  — : :  they  are  required  to  pay  in  making  the  redemp- 

term?ofrflu    tion.     Defendants  have  paid  the  taxes   on  the 

liiK  duplicate     ,       ,     ^         ,,     «    ,  .  ,  i  -m         t 

taxreceipt3.  landi  for  all  01  the  years  since  the  sale,  ror  the 
taxes  paid  by  them  after  the  sale,  and  before  the  execution 
of  the  deeds,  they  filed  duplicate  receipts  with  the  county 
auditor,  as  required  by  section  889  of  the  Code;  but  for  the 
years  subsequent  to  the  execution  of  the  deeds  no  such 
receipts  were  filed  with  the  auditor.  Plaintiff's  contend  that 
they  should  be  permitted  to  redeem  by  paying  the  amount 
paid  by  defendants  for  the  years  for  which  the  duplicate 
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receipts  were  filed,  with  the  interest  and  penalties  thereon 
provided  by  section  890,  together  with  the  amoant  of  the 
taxes  for  the  subsequent  years,  with  six  per  cent  interest. 
Section  889  provides  that  the  purchaser,  when  he  pays  taxes 
on  the  property  subsequent  to  the  sale,  shall  receive  from 
the  treasurer  two  receipts  therefor,  one  of  which  he  shall 
present  to  the  county  auditor.     It  also  provides  that,  if  he 
neglects  or  fails  to  file  such  duplicate  receipt  with  the  audi- 
tor before  redemption,  the  taxes  shall  not  be  a  lien  upon  the 
land,  and  he  shall  not  be  entitled  to  recover  the  same  of  the 
owner  of  the  property.     The  provisions  of  this  section  apply 
to  cases  in  which  redemption  is  made  by  paying  the  amount 
necessary  therefor  to  the  auditor.     They  amount  simply  to 
this:  that,  when  the  person  entitled  to  redeem  has  paid  to 
the  auditor  the  amount  necessary  to  effect  a  redemption,  as 
shown  by  the  duplicate  receipts  on  file  in  the  auditor's  oflice, 
the  redemption  is  complete,  and  no  further  claim   can  be 
asserted,  either  against  him  or  the  land,  for  taxes  which  have 
been  paid  by  the  purchaser  on  the  property.     But  these  pro- 
visions have  no  application  to  cases  in  which  redemption  is 
eflfected  by  a  suit  in  equity;  but,  when  redemption  is  effected 
in  that  manner,  the  redemptioner  is  required  to  pay  tho 
interest  and  penalty  provided  by  section  890  on  each  install- 
ment of  taxes  which  has  been  paid  by  the  purchaser. 

The  judgment  of  the  district  court  will  be  reversed,  and 
that  court  will  be  directed  to  enter  a  judgment  establishing 
the  right  of  plaintiffs  to  redeem  the  property  by  paying  the 
amounts  which  we  have  indicated  are  necessary  to  effect  the 
redemption. 

Reversed. 
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The  EfiTATB  of  Packer  v.  Coblett. 

1.  iSstates  of  Decedents :  fees  of  clbbk.  Under  §  8787  q£  the  Code, 
the  clerk  is  entitled  to  only  three  dollars  for  all  services  performed  by 
him  in  the  settlement  of  an  estate  which  does  not  exceed  three  thousand 
dollars  in  value;  all  fees  taxed  by  him  in  excess  of  that  sum  in  such  a 
caee  are  illegal. 

Appeal  from  Clayton  Circuit   Court. 

Friday,  March  11. 

This  case  involves  the  question  as  to  the  legality  of  cer- 
tain fees  taxed  by  the  defendant,  who  is  clerk  of  the  circuit 
court  of  Clayton  county,  said  fees  having  been  taxed  in  the 
course  of  the  settlement  of  the  estate  of  O.  Packer,  deceased. 
The  circuit  court  held  that  the  fees  were  illegal,  and  the 
defendant  appeals. 

J.  Zarkiuj  for  appellant. 

A.  Chapiuy  for  appellee. 

RoTHROOK,  J. — The  value  of  the  estate  did  not  exceed 
$3,000,  and  the  clerk  taxed  the  costs  for  the  settlement 
thereof  at  $9.40.  The  amount  was  made  up  of  several  items, 
including  a  fee  for  the  order  appointing  the  administrator, 
another  fee  for  filing  and  approving  the  administrator's  bond, 
another  item  for  the  commission  issued  to  the  administrator, 
and  fees  for  an  application  to  sell  real  estate,  etc.  The 
administrator  contends  that  all  these  items  of  fees  are 
unauthorized  by  law,  and  the  circuit  court  so  held.  The 
amount  in  controversy  involves  less  than  $100,  and  we 
acquire  jurisdiction  of  the  appeal  by  the  following  certificate 
of  the  trial  judge:  "In  an  estate  of  which  the  value  does 
not  exceed  $3,000,  and  no  complete  record  has  been  made, 
in  which  a  will  has  been  duly  admitted  to  probate,  the  certif- 
icate of  thfe  clerk  and  the  seal  of  the  court  as  to  said  pro- 
bate duly  attached,  an  administrator  duly  appointed,  whose 
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bond  was  duly  filed  with  said  clerk,  approved  and  recorded, 
a  commission  of  appointment  issued  to  said  administrator, 
an  order  for  publication  of  notice  of  appointment  of  admin- 
istrator made,  an  application  of  said  administrator  to  sell 
realty  duly  filed  in  said  court,  an  order  made  that  said  appli- 
cation should  be  heard  at  McGregor,  and  that  notice  of  said 
hearing  should  be  given,  and  said  application  was  once  con- 
tinued by  said  administrator  without  affidavit,  and  said 
administrator  duly  filed  with  the  clerk  of  said  court  a  final 
report  and  petition  for  discharge, — is  the  clerk  of  said  court 
authorized  to  charge  or  tax  as  costs  a  greater  sum  than  $3 
for  all  of  said  services,  including  the  further  services  of 
approving  the  report,  and  granting  the  discharge  of  the 
administrator  ?" 

Section  3787  of  the  Code  provides  as  follows:  "There 
shall  be  paid  to  the  clerk  of  the  circuit  court  the  following 
fees:  •  •  •  Yot  all  services  performed  in  the 
settlement  of  the  estate  of  any  decedent,  except  where  actions 
are  brought  by  the  administrator  or  against  him,  or  as  may 
be  otherwise  provided  herein,  when  the  value  of  the  estate 
does    not    exceed    three    thousand    dollars,  three    dollars. 

It  appears  to  us  that  this  statute  is  so  plain  as  to  leave  no 
room  for  doubt  or  construction.  It  fixes  the  clerk's  charges 
or  fees  for  all  services  in  the  settlement  of  an  estate  at  a 
gross  sum.  It  is  useless  to  speculate  as  to  what  the  legis- 
lature meant  by  such  fees  "  as  may  bo  otherwise  provided 
herein;"  for,  if  this  clause  may  be  so  enlarged  as  to  refer  to 
tlie  whole  Code,  there  is  nothing  therein  authorizing  the 
charging  of  the  fees  in  question.  It  is  true,  section  3781 
provides  for  fees  for  the  clerks  of  the  district  and  circuit 
courts  for  issuing  and  entering  rules  or  orders,  for  approving 
bonds,  etc.,  but  it  has  no  reference  to  the  settlement  of  estates 
in  the  circuit  court;  and  the  best  reason  for  so  holding  is 
that  section  3787  makes  special  provision  for  fetes  in  that 
behalf.     The  argument  that  the  compensation  provided  by  law 
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is  not  sufficient  for  the  service  performed  can  have  no  weight, 
because  the  rule  is  that  public  officers  are  entitled  to  such 
fees  only  as  are  specially  authorized  by  law. 

We  think  the  circuit  court  correctly  held  that  the  fees  for 
the  settlement  of  the  estate  could  not  exceed  three  dollars. 

AFFIBMEb. 


WhITNET  &  Co.  V.    BliOWNKWELL  ET  AL.  ' 

Pebboot  &  MooBB  Y.  Thb  Same. 
Sweeney  &  Co.  v.  The  Same. 

1.  Praotioe:  ooqbt  not  bound  bt  its  own  BaLiNo:  illustration. 

In  this  case,  plaintiffs  moved  for  a  continaance  on  the  p^^and  of  .the 
absence  of  a  witness,  and  the  court  erroneously  held  that  the  facts 
whidi  it  was  alleged  the  witness  would  swear  to  were  material  to  the 
issoes.  Defendants,  however,  offered  to  allow  the  affidavit  for  a  contin- 
uance to  be  read  as  evidence  of  what  the  witness  would  swear  to  if  pres- 
ent, and  the  trial  proceeded.  Afterwards,  when  plaintiffs  offered  to 
read  the  affidavit,  defendants  objected  on  the  ground  that  the  facts 
therein  stated  were  not  material,  and  the  courts  sustained  the  objection. 
Held  no  error,  as  the  court  wa;  not  bound  to  adhere  to  its  erroneons 
ruling. 

2.  BTidenoe :  admissions  of  one  op  two  dependants.    Evidence  that 

one  of  two  defendants  made  an  admi^^sion  deroflratory  to  their  defense 
cannot  be  admitted  where  the  witness  is  unable  to  sfa»te  which  one  of 
the  defendants  made  the  admission,  sinc3  it  could  not  bind  the  other. 


8.  —:  exclusion:  bbrob  without  prejudice.  Where,  in  an  action 
on  an  attachment  b^nd,  the  jury  found  only  nominal  damages,  it  was  at 
most  error  without  prejudice  to  exclude  evidence  offered  in  mitigation 
of  damages. 

i.  Attachment:  action  on  bond:  attorneys'  pees.  Where  the  whole 
defense  in  an  attachment  case  tended  to  show  the  wrongfulness  of  the 
attachment,  it  was  proper,  in  an  action  on  the  bond,  to  allow  attorneys* 
fees  for  services  in  defending  the  entire  case. 

5.  Praotioe :  right  to  open  and  close.    Where,  upan  the  pleadings, 

the  plaintiffs  had  the  burden  of  proof,  but  by  failing  to  introduce  evi- 
dence, they  shifced  the  harden  upon  defendant,  the  latter  had  the  right 
to  open  and  close. 

6.  Instraotion:  brror  without  prbjudicb.    An  ent>neous  instruction 

is  no  ground  for  the  reversal  of  a  judgment  which  could  not  have  been 
otherwise  had  the  instruction  not  been  given. 
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Appeal  from  Plymouth  CirouU  Cowrt. 
Friday,  Maroh  11. 

Thesu  cases  are  sabmitted  together  as  involving  substan- 
tially the  same  question.  The  plaintiffs  in  the  respective 
actions  sold  goods  to  the  defendant  George  W.  BrowneweU, 
and  the  actions  are  brought  to  recover  for  the  goods.  Mrs. 
D.  E.  BrowneweU,  wife  of  George  W.  BrowneweU,  and  Mrs. 
T.  E^  Murphy,  mother  of  Mrs.  BrowneweU,  are  made  defend- 
ants, and  are  sought  to  be  made  liable,  upon  the  ground  that 
they  were  silent  partners  with  George  W.  BrowneweU,  or,  if 
not,  that  they  conspired  with  him  to  defraud  the  plaintiffs 
in  the  purchase  of  the  goods.  Writs  of  attachments  wero 
issued  and  levied  upon  the  stock  of  goods  which  had  been 
held  by  George  W.  BrowneweU  in  trade,  and  also  upon  the 
lot  and  store  building  used  in  trade.  Previous  to  the  levy, 
George  W.  had  conveyed  the  stock  to  Mrs.  Murphy,  and  the 
lot  and  store  building  to  Mrs.  BrowneweU,  and  Mrs.  Murphy 
had  conveyed  the  stock  to  Mrs.  BrowneweU  in  exchange  for 
the  lot  and  store  building.  Mrs.  Murphy  and  Mrs.  Browne- 
well  denied  all  liability  for  the  goods  purchased,  and  claimed 
damages  for  the  wrongful  issuance  and  levy  of  the  attach- 
ment. George  W.  BrowneweU  made  default.  As  against 
Mrs.  Murphy  and  Mrs.  BrowneweU,  there  was  a  trial  to  a 
jury,  and  judgment  was  rendered  in  their  favor  for  one  dol- 
lar  as  damages  for  the  wrongful  issuance  and  levy  of  the 
attachment.  Judgment  was  rendered  in  their  favor  foi 
attorney's  fees.     The  plaintiffs  appeal. 

O.  A,  Girard  and  Ira  T.  Martin^  for  appellants. 

T.  B.  8.  O'Dea  and  Argo  db  Kelly^  for  appellees. 

Adams,  Ch.  J. — I.  The  plaintiffs  assign  several  errors 
pertaining  to  the  alleged  liability  of  Mrs.  Murphy  and  Mrs. 
BrowneweU  for  the  goods.  We  do  not  need  to  consider 
them.     There  was  no  evidence  introduced  or  offered  tending 
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to  show  such  liability,  ^nd  the  plaintiffs  were  not  prejudiced 

by  the  alleged  errors,  if  they  were  made. 

II.  The  plaintiffs,  by  way  of  answer  to  the  claim  of  Mr^^ 
Murphy  and  Mrs.  Brownewell  for  damages  for  the  wrongful 
i.PBAcnoB:    issuance  and  levy  of  the  attachment,  averred  that 

bo^d"byit8     the  property  levied  upon  had  been  conveyed  to 

uiStratioo.'  Mrs.  Murphy  and  Mrs.  Brownewell  to  defraud 
his  creditors.  To  prove  the  fraud  in  the  conveyance,  the 
plaintiffs  had  relied  upon  one  Bichards  as  a  witness,  but  thev 
were  unable  to  procure  his  attendance  at  the  trial.  They 
accordingly  made  an  affidavit  for  a  continuance  on  account 
of  his  absence.  The  court  held  the  affidavit  to  be  suf- 
ficient, but,  the  defendants  offering  to  allow  the  affi- 
davit to  be  read  as  showing  what  the  testimony  of  Richards 
would  be  if  present,  the  trial  was  allowed  to  proceed.  After- 
wards, when  the  plaintiffs  offered  to  read  the  affidavit  in  evi- 
dence, the  defendants  objected,  and  the  court  sustained  the 
objection,  remarking,  as  the  abstract  shows,  that  the  facts 
set  forth  in  the  affidavit  as  to  what  the  witness,  if  present, 
would  swear  to,  did  not  appear  to  ba  material.  The  refusal 
to  allow  the  affidavit  to  be  read  in  evidence  is  assigned  as 
error.  If  the  affidavit  was  sufficient  to  entitle  the  plaintiffs 
to  a  continuance,  as  the  court  held,  they  should  have  been 
allowed  to  read  it  in  evidence.  But  the  court  was  not  bound 
to  allow  it  to  be  read  because  of  the  former  ruling.  The 
court  might  examine  the  affidavit  again;  and,  if  it  appeared 
from  the  second  examination  that  the  facts  shown  as  to  what 
the  witness  would  swear  to  were  not  material,  it  was  the  duty 
of  the  court  to  exclude  it,  notwithstanding  the  former  rul- 
ing. The  question  presented,  then,  is  simply  as  to  whether 
the  facts  shown  were  material.  The  alleged  facts  were  that, 
after  the  sale  and  conveyance  of  the  goods  by  George  "W". 
».  kvidkkcb:  Brownewell  to  Mrs.  Murphy,  and  of  the  lot  and 
SSeiyl^'''  store  building  to  Mrs.  Brownewell,  the  witness 
defendants,  Rj^i^^rds  heard  Brownewell  talk  about  the  transac- 
tion  in  the  presence  either  of  Mrs.  Brownewell  or  Mrs.  Mur- 
phy, and  heard  him  state,  in  substance,  that  the  sales  were 
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fraadalent,  and  heard  Mrs.  Brownewell  or  Mrs.  Murphy, 
whichever  was  the  one  present,  admit  the  truth  of  what  he 
said.  Mrs.  Brownewell's  admission  would,  of  course,  have 
been  competent  to  prove  the.  fraudulent  character  of  the  sale 
made  to  her,  and  Mrs.  Murphy's  admission  would  have  been 
competent  to  prove  the  fraudulent  character  of  the  sale  made 
to  her.  But  it  is  not  shown  that  more  than  one  made  any 
admission,  and  it  is  not  shown  which  one  that  was.  The  affi- 
davit, then,  would  not  have  aided  the  jury  in  finding  a  verdict. 
"We  think  that  the  court  did  not  err  in  not  admitting  it. . 

III.  The  plaintiflFs,  J .  R.  Whitney  &  Co.,  in  order  to  miti- 
gate the  damages  alleged  to  have  been  sustained  by  the  wrong- 
3  J  ^j.     ful  issuance  and  levy  of  the  attachment,  pleaded 

ror'wuhout'  ^^^^  ^^^  goods,  prior  to  the  levy,  had  been  seized 
prejudice.       ^^^  '^^^.^  ^^^^  j^^jj    ^^   ^j^^  sheriflF  on    other 

writs  of  attachment  against  the  same  defendant.  For  the 
purpose  of  showing  that  J.  R.  Whitney  &  Co.'s  writ  was  lev- 
ied first,  the  defendants  introduced  Mrs.  Brownewell  as  a 
witness,  and  she  was  allowed  to  testify  that  J.  R.  Whitney  & 
Co.'s  writ  was  levied  first.  They  insist  that  it  was  error  to 
admit  parol  evidence  upon  such  a  point.  We  have  to  say, 
however,  that  under  the  verdict  we  do  not  need  to  determine 
this  question.  The  jury  rendered  a  verdict  for  only  nominal 
damages.  If  it  had  been  conceded  that  J.  R.  Whitney  & 
Co.'s  attachment  was  subsequent  to  others,  the  defendants 
would  have  been  entitled  to  nominal  damages,  if  any. 

IV.  The  allowance  made  for  attorneys'  fees  appears  to 
have  been  for  their  services  in  defending  the  entire  case. 

The  plaintiflfs  contend  that  there  was  error  in 

A    ATTACH" 

MBfjT:  acticm  this.     But  the  whole  defense   made  tended    to 

on  bond:  at- 
torneys' fees.    eiiQ^  the  wrongfulness  of  the  attachment. 

V.  The  plaintiffs  contend  that  it  was  their  right  to  open 
and  close,  and  that  the  right  was  denied.  They  did  have  the 
6.  practice:    right  to  open  by  offering  evidence  tending  to 

and  close.        show  the  alleged  liability  of  Mrs.    Brownewell 
and  Mrs.  Murphy;  but  they  introduced  none.     After  that 
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there  was  nothing  to  try  bnt  the  question  of  damages,  and 
as  to  that  the  burden  was  on  the  defendants,  and  they  had 
the  right  to  open  and  close. 

VI.  In  the  twenty-iirst  instruction  the  court  instructed 
the  jury  that  it  was  incumbent  upon  the  plaintiffs  to  prove 
&  IN8TBUC-      ^y  ^  preponderance  of  evidence  the  existence  of 

without preju-  8ome  oue  of  the  alleged  causes  of  attachment. 

^^'  They  contend  that  in  this  the  court  erred.     But, 

as  the  plaintiffs  introduced  no  evidence  tending  to  show  any 
indebtedness  on  the  part  of  these  appellees,  the*  attachment, 
as  against  them,  was  wrongful,  regardless  of  the  statutory 
grounds  of  attachment. 

VII.  The  plaintiffs  complain  that  the  issues  were  not 
fairly  stated  to  the  jury,  but  we  think  otherwise.  We  see 
no  error. 

Affirmed. 


"Wentworth  v.  Blackman,  Ex'r,  et  al. 

Damages :  exemplary  :  when  not  allowable.  In  an  action  for  the 
value  of  property  alleged  to  have  been  wrong^ly  taken,  where  there 
was  no  evidence  that  it  was  taken  maliciously,  it  was  error  for  the  court 
to  instruct  the  jury  that  they  might  fiad  exemplary  damages;  and  where 
the  verdict  was  much  in  excess  of  the  value  of  the  property,  such  in- 
struction must  have  prey'udiced  defendants,  and  the  judgment  must  be 
reversed. 

Evidenoe:  titlb  to  personal  property:  inoperative  contract 
op  BALE.  In  an  action  against  B.*s  executors,  involving  the  title  to 
certain  old  and  unsalable  castings  in  a  foundry  and  machine  shop,  where 
it  appeared  that  B.  had  been  in  possession,  with  the  presumptive  right 
of  ownership,  held  that  a  contract  of  sale  from  B.  to  plaintiff  of  the 
real  estate  and  machinery,  but  on  which  plaintiff  had  paid  nothing,  and 
nnder  which,  if  he  had  ever  taken  possession,  he  had  relinqnished  it 
again  to  B.,  was  not  admissible  to  prove  plaintiff's  title  to  the  castings. 

Appeal  from  Mitchell  Circuit  Court. 

Friday,  March  11. 
This  salt  involves  the  question  of  the  ownel^hip  of  certain 
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personal  property,  consisting  of  iron  castings  and  other 
articles  which  were  for  many  years  in  an  old,  dilapidated  and 
unused  foundry  and  machine-shop.  The  plaintiff  alleges 
that  he  was  the  owner  of  the  property,  and  in  possession 
thereof,  and  that  defendants  forcibly,  unlawfully,  willfully 
and  maliciously  broke  open  said  building,  and  removed  the 
property  therefrom.  He  demanded  judgment  for  the  alleged 
value  of  the  property,  and  for  $100  exemplary  damages. 
The  defendants,  who  are  the  executors  of  the  estate  of 
George  Briggs,  deceased,  claim  that  said  property  belongs  to 
said  estate.  There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  the  plaintiff.     Djfendants  appeal. 

J^.  F.  Coffin  and  Foreman,  ib  Marshy  for  appellants, 

M.  M.  Browne^  L,  M,  R'joe  and  •/.  M.   Moody^   for 
appellee. 

RoTHROcK,  J. — I.     The  evidence  shows  that  Briggs  was 

the  owner  of  the  foundry  and  machine  shop,  and  that  about 

the  year  1873  he  and  the  plaintiff  formed  a  part- 

1.  DA1CAQR<):  -^  r  r 

whefMiot^'  nership,  and  carried  on  the  business  from  that  time 
allowable.  ^^  some  time  in  the  year  1875,  when  the  part- 
nership ceased,  and  Briggs  carried  on  the  business  for  a  few 
months,  and  quit.  The  plaintiff  afterwards  ran  the  business 
for  a  time — iji  the  years  1878  and  1879.  During  the  time 
of  the  partnership,  nearly  all  of  the  property  in  dispute 
accumulated  in  the  foundry.  It"  was  manufactured  by  the 
firm,  and  possibly  some  of  it  was  purchased  by  the  firm. 
There  has  been  no  business  done  in  the  establishment  since 
1879.  It  has  been  practically  closed  sinco  tlut  time.  Both 
of  the  partners  were  residents  of  Mitchell  county,  and  in  the 
year  1879  the  plaintiff  left  this  state,  and  went  east,  and 
remained  there  until  after  the  death  of  Briggs,  which  occurred 
in  the  summer  of  1883.  The  executors  of  Briggs,  believing 
that  these  old  castings  and  other  property  belonged  to  the 
estate,  removed  the  same  from  tho  building.     This  is  the* 
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ground  of  plaintiff's  action  and  claim  for  vindictive  damages. 
There  is  no  evidence  in  the  case  authorizing  any  court  or 
jnry  to  find  that  the  removal  of  the  property  was  a  mali- 
cious act  We  do  not  propose  to  set  out  the  evidence  bearing 
upon  the  motives  which  prompted  the  act  of  removal.  It  is 
sufficient  to  say  that  it  does  not  tend  in  the  remotest  degree 
to  show  malice,  and  the  jury  should  not  have  been  instructed 
that  they  might  find  exemplary  damages.  Such  an  instruc- 
tion was  given,  and  the  amount  of  the  verdict  leads  us  to 
think  that  the  jury  must  have  found  exemplary  damages, 
because,  as  we  view  the  evidence,  the  verdict  was  much  in 
excess  of  the  value  of  the  old,  rusty,  dilapidated  and  unsala- 
ble property  in  controversy. 

II.     The  property  in  dispute  originally  belonged  to  the 
partnership.     There  is  no  direct  evidence  that  there  was  at  any 
time  a  settlement  of  the  partnership  and  a  divis- 
Smaiprop-      ^^^  ^*  ^'^®  partnership  property.       But  it  is  con- 
Stive couS^t  ceded  that,  when  the  plaintiff  quit  the  partner- 
of  sale.  ^j^jp^  j^^  went  out,  and  left  this  property  in  the 

possession  of  Briggs,  his  late  partner.  Possession  is  pre- 
sumptive evidence  of  ownership,  and,  without  more,  tlie 
inference  would  be  that  the  property  belonged  to  Briggs. 
It  is  true,  the  plaintiff  testified  generally  that  ho  owned  the 
property  when  the  defendants  removed  it  from  the  building. 
But  there  is  no  evidence  of  when  or  where  he  purchased  it 
of  Briggs  or  of  the  partnership.  This  being  the  state  of  the 
ease  when  the  defendants  had  introduced  their  evidence,  the 
plaintiff,  in  rebuttal,  introduced  a  written  agreement  by  which 
Briggs  contracted  to  sell  the  foundry  and  machine-shop  to 
the  plaintiff  and  one  Nowell,  and  an  assignment  of  Nowell's 
interest  to  the  plaintiff.  This  written  agreement  was  dated 
May  1,  1878.  The  first  payment  was  to  be  made  on  the  first 
day  of  October,  1878,  and  tiie  property  agreed  to  be  conveyed 
was  the  land  and  "  the  foundry  and  machine-shop  thereon, 
with  all  the  machinery  therein,  and  tools  therein."  If  this 
evidence  was  admissible  for  any  purpose,  it  was  to  show  that 
Vol.  LXXI— 17 
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the  plaintiff  was  the  owner  of  the  property  in  controversy. 
It  will  be  observed  that  the  property  is  neither  machinery 
nor  tools.     It  consists  of  mannfactnred  articles  held  for  sale. 

But  we  suppose  the  theory  of  plaintiff  was  that  it  was 
important  to  prove  that  he  bought  the  real  estate,  machinery, 
and  tools.  The  defendants  objected  to  the  introduction  of  this 
evidence,  and  the  objection  was  overruled.  We  think  that 
it  should  not  have  been  admitted,  especially  as  there  was  no 
evidence  that  the  plaintiff  ever  took  and  held  possession  of 
the  property  under  it,  or  that  he  at  any  time  paid  any  of  the 
purchase  money.  It  is  true,  the  contract  provides  that  for 
non-payment  of  the  sums  of  money  agreed  to  be  paid  Briggs 
might  consider  the  contract  at  an  end,  and  consider  the 
plaintiff  as  a  tenant  at  will,  and  have  the  right  to  remove 
him  from  said  premises  by  a  proceeding  in  forcible  entry  and 
detainer.  It  might  seem  from  this  that  plaintiff  took  pos- 
session under  this  contract.  But,  if  he  did,  we  think  the 
evidence  shows  he  did  not  retain  the  possession.  When  he 
went  east,  two  or  three  years  before  Briggs  died,  he  left  no 
one  in  charge  of  the  property,  and  he  admits  in  his  evidence 
that  he  gave  up  the  key  of  the  building  to  Briggs,  and  Briggs 
took  possession  of  the  property,  and  continued  in  possession 
until  he  died.  But  the  plaintiff  testified  that  there  were  two 
keys,  and  that  he  gave  but  one  to  Briggs.  We  think  that, 
under  this  state  of  proof,  without  any  evidence  that  the  plaint- 
iff ever  paid  a  dollar  on  the  agreement,  and  with  the  evi- 
dence tending  very  strongly  to  show  that  Briggs  resumed 
possession  of  the  property,  the  written  agreement  was 
improperly  admitted  in  evidence. 

For  the  errors  above  discussed,  the  judgment  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 

Kevebsed. 
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Gardner  v.  Halstead  et  al. 

1.  Bill  of  Ezoeptions :  when  not  necbssart.    A  bill  of  exceptions  is 

not  necessary  to  bring  before  this  court,  on  appeal,  a  question  which 
arises  on  the  pleadings,  since  they  are  a  part  of  the  record  without 
such  a  bill. 

2.  Pleading:  answbb  to  counter-claim  in  injunction  stht:  trans- 

FEB  TO  LAW  DOCKET.  Plaintiff  sued  out  a  preliminary  ii^' unci  ion 
restraining  the  collection  of  certain  notes  on  the  ground  that  they  had 
been  paid.  Defendants  answered,  denying  that  the  notes  had  been  paid, 
and,  upon  proper  ayerments,  asking  judgment  thereon;  and  on  their 
motion  the  injunction  was  dissolved  and  the  cause  transferred  to  the  law 
calendar.  Held  that  the  ca^e  then  stood  like  an  action  at  law  for  the 
collection  of  the  notes,  and  that  plaintiff  had  a  right  to  plead  any  mat- 
ter of  defense. 

Appeal  from  Webster  Circuit  Court. 

Friday,  March  11. 

The  plaintiff  execated  to  the  defendant  Halstead  certain 
promissory  notes,  and  a  chattel  mortgage  to  secure  the  pay- 
ment of  the  same.  Halstead  transferred  the  notes  to  the 
Kansas  Manufacturing  Company.  Plaintiff  commenced  an 
action  in  equity  against  the  manufacturing  company  to 
restrain  it  from  foreclosing  the  mortgage,  on  the  ground  that 
the  notes  had  been  paid,  and  averring  that  the  company  took 
said  notes  with  notice  of  plaintiff's  defense  to  them.  .  The 
defendants  answered,  denying  that  the  notes  had  been  paid, 
and  setting  the  same  up  as  a  cause  of  action  against  the 
plaintiff,  and  demanding  judgment  thereon.  A  preliminary 
injunction  was  granted  restraining  the  foreclosure  of  the 
mortgage,  which  injunction,  on  motion  of  the  defendant,  was 
dissolved;  and  the  defendants  moved  to  transfer  the  cause  to 
the  law  calendar,  upon  the  ground  that  nothing  was  in  issue 
between  the  parties  except  the  payment  of  the  notes  set  out 
in  the  defendants*  answer.  The  motion  was  sustained. 
After  the  cause  was  thus  transferred,  the  plaintiff  filed  what 
lie  denominated  an  "answer"  to  the  defendants'  cross-petition , 
setting  up  an  aceonnt  due  him  from  the  defendant  Halstead 
amounting  to  more  than  the  sum  due  on  the  notes,  averring 
that  the  notes  were  not  transferred  to  the  manufacturiua:  com- 
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pany  until  after  they  became  due,  and  demanding  judgment 
against  the  company  for  costs,  and  judgment  against  Ilal- 
stead  for  the  balance  of  the  account,  after  deducting  the 
amount  of  the  notes.  The  defendants  moved  to  strike  the 
answer  to  the  cross-petition  from  the  files.  The  motion  was 
sustained,  and  plaintiff  excepted  to  the  ruling.  Pending  the 
hearing  on  the  motion,  the  plaintiff  withdrew  and  dismissed 
his  petition  in  equity.  After  the  ruling  on  the  motion^  the 
plaintiff  withdrew  his  appearance,  and  judgment  was  ren- 
dered against  him  on  the  notes.     Plaintiff  appeals. 

A,  E,  Clarke^  for  appellant. 

Wright  cfe  Farrell^  for  appellees. 

RoTHBOOK,  J. — I.     The  appellee  insists  that  the  bill  of 
exceptions  was  not  filed  within  the  proper  time.     We  have 
1  BILL  of  ex-    ^^®^  compelled  to  resort  to  the  transcript  to  set- 
wffeifnotneo-  ^^  ^^^  question,  and  it  appears  from  the  filing 
essary.  ^^  ^^  back  of  the  original  bill  of  exceptions  that 

it  was  deposited  in  the  clerk's  office,  and  marked  "Filed,"  on 
the  thirteenth  day  of  January,  1886,  which  was  within  the 
time  allowed  appellant  for  filing  the  same.  The  record  is  not 
altogether  clear  about  this,  as  counsel  have  procured  the  clerk 
to  make  contradictory  certificates,  and  two  bills  of  excep- 
tions are  filed  in  this  court,  each  claimed  to  be  original.  But 
the  question  appears  to  us  to  be  immaterial,  because  the 
plaintift's  exceptions  were  duly  made  of  record,  and  the  ques- 
tion presented  for  our  determination  arises  upon  the  plead- 
ings, and  nothing  else,  and  the  pleadings  were  of  record, 
without  a  bill  of  exceptions. 

II.  The  motion  to  strike  the  plaintiff's  pleading  is  founded 
on  seven  grounds,  and  the  appeal  is  presented  to  us  upon 
2.  PLEADTNo:  twenty-one  assignments  of  error.  We  must 
counfe'r-*^  decline  to  enter  into  a  discussion  of  all  the  prop- 
JimcTion  iSit :  ositions  Submitted  by  counsel.  The  seven 
iaw"dockei.  grounds  of  the  motion  really  amount  to  but  one, 
which,  stated  in  our  own  language,  is  that  the  pleading  is  in 
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the  nature  of  a  reply  to  the  answer  of  the  defendants,  and 
introduces  new  matter  not  contained  in  the  petition,  and 
inconsistent  with  the  petition.  The  ready  answer  to*  this 
position  is  that  there  was  no  petition  of  plaintiff  when  the 
rulii^  was  made.  His  petition  was  a  petition  in  equity.  It 
was  disposed  of  when  the  injunction  was  dissolved,  and  the 
cause  transferred  to  the  law  docket.  It  is  true,  the  plaintiff 
averred  in  his  petition  that  the  notes  had  been  paid.  This, 
if  true,  would  have  entitled  him  to  a  decree  canceling  the 
notes.  But,  when  the  cause  was  transferred  to  the  law  calen- 
dar, he  had  no  right  to  proceed  at  law  and  demand  a  cancel- 
lation of  the  notes,  because  that  was  an  equitable  issue. 
More  than  this,  it  was  his  right  to  dismiss  his  petition;  and 
when  he  did  this,  as  the  defendant  still  insisted  on  judgment 
on  the  notes,  it  was  his  right  to  make  any  legal  defense  thereto. 
It  is  no  matter  what  the  defendants  called  their  pleading. 
It  was  the  first  pleading  in  the  case,  and  was,  in  effect,  a  peti- 
tion demanding  judgment  on  the  notes;  and  when  the  peti- 
tion was  dismissed,  if  not  before,  it  is  no  matter  what  the 
plaintiff  denominated  his  defense  to  the  notes.  It  was  in  the 
nature  of  an  answer  and  counter-claim,  and  was  not  incon- 
sistent with  any  petition  then  pending,  for  there  was  no  peti- 
tion. It  had  been  disposed  of  by  the  transfer  to  the  law  cal- 
endar, and  by  being  expressly  dismissed. 
The  motion  should  have  been 

OVERBULED. 
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Foster  &  Co.  v.  Ellsworth. 


FosTBB  &  Co.  V.  Ellswobth. 

1.  Tax  Sale  and  Deed:  action  to  set  aside:  cboss- petition  to 
quiBT:  btidbncb:  practice.  Plaintiffs,  daiming  to  be  the  patent 
owners,  brought  their  action  to  set  aside  a  tax  deed  to  defendant's  grantor. 
Defendant,  in  a  cross-petition,  to  which  there  was  no  reply,  sought  to 
have  his  title  quieted.  After  the  introduction  of  the  evidence  and  the 
argument,  plaintiffs*  having  failed  to  show  that  they  or  their  grantors 
had  title  at  the  time  of  the  tax  sale.  (Code,  §  S97.)  dismissed  their  peti- 
tion. Held  that  defendant  had  the  right  to  proceed  with  the  trial  of  the 
cause  made  by  the  cross-bill,  and  that,  upon  bis  showing  a  tax  deed  suf* 
ficient  on  its  face  to  convey  the  title  to  his  grantor,  he  was  entitled  to  a 
decree,  because  the  court  could  not  consider  any  evidence  of  the  inva- 
lidity of  the  tax  deed  without  first  finding  that  plaintiffs  were  the  hold- 
ers of  the  patent  title.    (See  Vamum  v.  Shuler,  69  Iowa,  92.) 

Appeal  from   Wright  District  Court.    . 

Fbiday,  Maboh  11. 

This  action  involves  the  title  to  real  estate  in  Wright 
county.  The  plaintiff  claimed  the  land  under  the  patent 
title,  and  averred  that,  though  the  same  had  been  sold  for 
taxes,  and  a  treasurer's  deed  executed,  yet  the  period  for 
redemption  had  not  expired,  because  no  proper  notice  of 
expiration  of  redemption  had  been  given.  The  defendant 
filed  a  cross-bill  setting  up  title  under  a  tax  sale  and  deed  to 
one  Young,  and  a  v«rarranty  deed  from  Young  to  the  defend- 
ant. The  prayer  of  the  cross-bill  was  that  the  title  to  the 
land  be  quieted  in  the  defendant.  No  reply  was  filed  by  the 
plaintiff.  After  the  evidence  was  introduced,  and  after  the 
arguments  of  counsel  were  made  upon  the  hearing  of  the 
cause,  the  plaintiffs  dismissed  their  case  without  prejudice, 
to  which  the  defendant  objected.  Thereupon  the  defendant 
demanded  a  decree  quieting  his  title  to  the  land,  and  submit- 
ted his  case  upon  his  answer  and  cross-bill  and  evidence,  and 
the  court  dismissed  the  cross-bill.     Defendant  appeals. 


NagU  &  Birdaally  for  appellant. 
W.  T.  R.  Humphrey y  for  appellees. 
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EoTHEOCK,  J. — The  plaiu tiffs  doubtless  dismissed  their 
case  because  they  failed  to  prove  that  they  were  the  owners  of 
the  patent  title.  Code,  §  897,  provides  that  "no  person 
shall  be  permitted  to  question  the  title  acquired  by  a  treas- 
urer's deed  without  first  sliowing  that  he,  or  the  person  under 
whom  he  claims  title,  had  title  to  the  property  at  the  time 
of  the  sale."  Plaintiffs  introduced  in  evidence  a  conveyance 
to  them  from  one  Casper  Geisart,  and  made  no  further  proof 
of  title.  They  therefore  utterly  failed  to  show  title  in  them- 
selves, or  in  Geisart,  under  whom  they  claimed. 

The  defendant  introduced  in  evidence  a  tax  deed  which 
was  regular  upon  its  face,  and  appeared  to  be  a  conveyance 
of  the  land  in  due  form  of  law  to  one  Young,  the  assignee 
of  the  tax-sale  certificate.  He  also  put  in  evidence  a  war- 
ranty deed  of  the  land  from  Young  to  himself.  When  the 
plaintiffs  dismissed  their  action,  the  cause  stood  upon  the 
cross-bill  of  the  defendant,  without  answer  or  reply..  The 
cross-bill  was  in  proper  form,  with  all  the  averments  neces- 
sary for  an  original  petition  to  quiet  title.  It  is  questionable 
whether  the  plaintiffs  had  the  right  to  introduce  any  evidence, 
or,  rather,  whether  they  did  not  withdraw  their  evidence  witli 
the  dismissal  of  their  case.  They  were  in  default  for  want 
of  an  answer  to  the  cross-bill.  But  this  question  we  need 
not  determine.  It  was  the  defendant's  right  to  proceed  with 
the  trial  of  the  case  made  in  his  cross-bill,  notwithstanding 
the  plaintiffs  dismissed  their  action,  (Code,  §  2846;)  and 
when  he  presented  a  treasurer's  deed,  which  upon  its  face 
was  sufficient  to  convey  a  title,  the  court  could  not  consider 
any  evidence  of  the  invalidity  of  the  deed  without  first  find- 
ing that  the  plaintiffs  were  the  holders  of  the  patent  title. 
Varnum  v.  Shuler^  69  Iowa,  92. 

We  think  the  court  should  have  entered  a  decree  quieting 
the  title  lo  the  land  in  the  defendant. 

Keversed. 
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Seekel  v.  Norman  et  al. 

1.  Usary :  EviDBNCfi  to  discover:  parol  to  iicpeagh  writino.    The 

conditions,  covenants  and  recitals  of  any  and  all  instru meats  under 
which  usury  is  hidden  may  be  contradicted,  impeached  and  assailed  by 
any  evidence,  parol  or  written,  in  order  to  disclose  the  real  facts  and 
uncover  the  usury. 

2.  Instruction :  repetition  not  required.  Instruclions  asked  are  prop. 

erly  refused  when  the  thought  of  each  is  sufficiently  expressed  in  insruc- 
tions  given  by  the  court  on  its  own  motion. 


3. 


— :  CORRECT  IN  THE  ABSTRACT  BUT  NOT  PROPERLY  APPLIED: 

ESTOPPEL.  It  may  sometimes  occur  that  a  correct  abstract  rule  of  law 
may  mislead  the  jury,  in  the  absence  of  directions  for  its  application  to 
the  facts  in  the  case.  In  such  a  case  it  will  be  error,  if  the  court  fails 
on  its  own  motion  to  give  such  directions  for  its  application  that  the 
jury  will  not  be  misled.  So  held  in  regard  to  an  instruction  in  which 
the  court  rightly  stated  that,  to  constitute  an  estoppel,  the  party  plead- 
ing it  must  have  been  prejudiced,  or  sustained  injury,  by  acting  upon  the 
representations  alleged  as  ground  for  the  estoppel,  but  foiled  to  give 
other  necessary  instructions  for  the  application  of  the  rule. 

4.  New  Trial:  misconduct  op  counsel:  discretion  op  trial  coubt. 

The  decision  of  the  trial  court  upon  a  question  of  the  misconduct  of 
counsel  in  argument  to  the  jury,  where  the  decision  was  based  upon 
conflicting  affidavits  and  the  court's  own  knowledge  of  the  facts,  will 
not  be  disturbed  on  appeal. 

5.  Usury:  judgment  for  school  fond:    procbduri£:    evidence. 

Where  in  the  progress  of  an  action  on  a  promissory  note  it  appears  that 
there  should  be  a  judgment  for  the  school  fund  on  account  of  usury, 
(Code,  ^  2080,)  it  is  competent  for  the  court  to  ascertain  by  evidence,  in 
addition  to  what  is  introduced  on  the  trial,  the  amount  of  the  forfeiture 
for  which  the  judgment  should  be  rendered. 

Appeal  from,  Harrison  Circuit  Court, 

Friday,  Maboh  11. 

Action  upon  three  promissory  notes  executed  by  Norman 
&  Williams  to  Winch,  and  by  him  indorsed  to  plaintiff. 
There  was  a  judgment  against  plaintift*  upon  a  verdict  fur 
defendant  Norman  &  Williams,  and  a  judgment  against  them 
in  favor  of  the  state  for  the  use  of  the  school  fund.  Both 
parties  appeal. 
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* 

O.  W.  Argo  and  Z.  R.  Bolter  cfe  SonSy  for  plaintiffs. 

H.  H.  Roadifer,  S.  E.  Cochran  and   G.  T.  Kelley,  for 
defendants. 

Beck,  J. — I.  While  the  abstract  shows  that  Winch,  the 
payee  and  indorser  of  the  notes  in  suit,  was  joined  as  a  defend- 
ant with  the  makers,  it  fails  to  show  what  disposition  of  the 
action  was  made  as  to  him.  The  other  defendants,  Norman 
&  Williams,  answering  the  petition,  admit  tlie  execution  and 
indorsement  of  the  notes,  and  allege  as  defenses  that  the 
notes  were  given  without  consideration,  and  are  usurious,  hav- 
ing been  given  for  the  amount  of  interest  accruing  upon  other 
notes  at  the  rate  of  fifteen  per  centum  per  annum,  and  for  no 
other  consideration.  They  further  allege  that  the  notes  have 
been  paid;  and,  as  another  defense,  show  that  the  notes  at 
the  time  of  their  execution  were  delivered,  under  an  agree- 
ment between  the  makers  and  payee,  to  another  party,  to  be 
delivered,  upon  specified  conditions,  to  the  payee,  but,  in  viola- 
tion of  their  conditions,  the  payee.  Winch,  obtained  posses- 
sion of  the  notes,  and  wrongfully  assigned  them  to  plaintiff 
without  consideration.  The  plaintiff,  in  reply  to  the  answer, 
denies  the  fraud,  usury  ,and  other  matters  of  defense  set  up  there- 
in, and  alleges  that  she  is  the  innocent  holder  of  the  notes,  under 
indorsement  thereof  made  before  their  maturity.  She  further 
alleges  that,  before  the  notes  were  transferred  to  her,  Norman 
made  representations,  which  were  communicated  to  her  before 
she  purchased  the  notes,  to  the  effect  that  they  were  all  right, 
and  would  be  paid  at  maturity,  and,  relying  on  these  representa- 
tions, plaintiff  purchased  them;  wherefore  she  claims  that 
defendants  are  estopped  to  deny  the  validity  of  the  notes. 
Other  matters  appearing  in  the  pleadings  upon  which  the 
ease  was  tried,  and  in  other  pleadings  withdrawn,  need  not  be 
further  mentioned. 

II.     We  will  be  able  more  satisfactorily  and  conveniently 
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to  dispose  of  the  objections  urged  against  the  judgment  by 
1.  u9URT:evi-  considering  them  in  the  orderof  their  discussion 
cover:  parol  by  counscl.  A  great  many  objections  are  urged 
wriung.^  by  counsel  for  plaintiff  to  evidence  permitted  to 
be  introduced  by  defendants.  This  evidence,  or  a  part  of  it, 
tended  to  show-all  the  transactions  from  which  the  notes  in  suit 
originated,  the  amount  of  defendants'  indebtedness,  the  usu- 
rious rate  of  interest  contracted  for  by  the  parties,  and  that 
such  usurious  interest  coxistituted  the  consideration  of  the 
notes  in  suit,  and  many  other  matters  tending  to  show  usury  in 
the  notes,  which  need  not  be  particularly  stated.  It  appeared 
that  there  was  a  written  contract  pertaining  to  some  of  these 
matters.  Counsel  for  plaintiff  insist,  as  to  the  matters  covered 
by  the  written  contract,  that  the  parol  evidence  in  question  is 
incompetent.  But  it  may  be  remarked,  generally,  that  usury, 
as  other  frauds,  may  be  shown  by  any  evidence,  in  other 
respects  competent,  tending  to  establish  the  real  character  of 
the  transaction.  The  conditions,  covenants  and  recitals  of 
any  and  all  instruments  under  which  usury  is  hidden  may  be 
contradicted,  impeached  and  assailed  by  evidence,  parol  or 
written,  in  order  to  disclose  the  real  facts,  and  uncover  the 
usury.  The  law  against  usury  would  be  in  vain,  and  incapa- 
ble of  enforcement,  except  for  this  familiar  rule  of  the  law. 
Its  application  sustains  the  circuit  court's  rulings  upon  the 
admission  of  evidence  complained  of  by  counsel  for  plaintiff. 
They  demand  no  further  attention. 

III.  Numerous  papers  were  introduced  in  evidence,  being 
notes,  deeds,  mortgages  and  receipts  pertaining  to  the  deal- 
ings between  the  parties.  Counsel  for  plaintiff 
complains  rather  of  their  number  than  their  rele- 
vancy and  pertinency  to  the  case.  As  they  all  pertained  to 
the  transactions  between  the  parties  out  of  which  the  notes 
in  suit,  more  or  less  remotely,  had  their  origin,  we  do  not 
think  they  were  incompetent.  As  these  notes  are  claimed  to 
represent  usury  arising  in  prior  transactions  between  the 
parties,  it  is  plain  that  such  transactions  were  proper  subjects 
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of  inquiry,  and  all  papers  pertaining  thereto  were  properly 
received  in  evidence  as  explanatory  thereof. 

IV.  Plaintiff  requested  an  instruction  to  the  effect  that, 
if  the  notes  were  given  for  property  purchased  by  defendants, 

they  were  not  usurious;  another  to  the  effect  that 

2.  IK8TRU0-  ,.  .         -  , , 

rioxs :  repe-   a  Credit  price  for  property  sold  greater  than  a 
quired.  cash  price  is  not  usurious;  and  a   third    to  the 

effect  that  usury  arises  only  upon  a  contract  for  the  payment 
of  unlawful  interests.  They  were  each  rightly  refused,  as 
the  thought  of  each  was  sufficiently  expressed  in  instructions 
given  by  the  court  on  its  own  motion. 

V.  As  apph'cable  to  the  estoppel  pleaded  in  plaintiff's 
reply,  based   upon   the  alleged  representations  of  defendant 

Norman,  to  the  effect  that  the  notes  were  all  ricfht, 

S.  ;  cor-  '  o      7 

atetnlct'but  aud  would  be  paid  at  maturity,  the  circuit  court, 
appfie^*^^^  in  stating  the  doctrine  of  estoppel,  expressed  the 
^*'**^'*®'  thought  that,  to  constitute  the  estoppel,  among 
other  things,  the  plaintiff  must  have  been  prejudiced,  or  sus- 
tained injury,  by  acting  upon  the  representations.  Counsel 
for  plaintiff  insists  that  the  instruction  is  erroneous,  for  the 
reason  that  the  effect  to  injure  or  prejudice  is  not  an 
element  of  estoppel.  Clearly,  if  no  injury  or  prejudice 
arises'  to  the  party  acting  upon  a  representation,  he 
can  have  no  cau^e  of  action,  and  the  alleged  estoppel  will  not 
be  enforced.  Prejudice  or  injury  is  an  essential  element  in 
the  foundation  of  all  claims  for  the  enforcement  of  rights,  or 
for  the  redress  of  wrongs.  If  neither  exists,  no  right  will  be 
regarded  as  violated,  or  wrong  suffered,  of  which  the  law 
will  take  notice.  Lucas  v.  Hart,  5  Iowa,  415;  Eikenherry 
V,  Edwards,  67  Id.,  14.  We  think  the  instruction  correctly 
announces  an  abstract  rule  of  law.  But  without  explanation 
and  other  instructions  directing  its  application  to  the  facts 
of  the  case,  it  is  probable  that  it  led  to  a  verdict  in  conflict 
with  the  rights  of  plaintiff  and  the  obligations  of  tlie  defend- 
ants. If  plaintiff  was  prejudiced  by  relying  upon  defend- 
ant's declarations,  above   stated,  an   estoppel   would   arise. 
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Such  prejudice  did  arise  upon  tho  fact,  if  upon  no  other,  that 
plaintiff  was  induced  by  the  representations  to  commence 
this  suit  against  defendants,  thus  incurring  costs  and 
expenses.  Relying  upon  the  estoppel,  she  was  justified  in 
bringing  the  action.  She  thus  acted  upon  defendant's  declar- 
ations, and  a  complete  estoppel  arose  thereon,  if  prejudice 
resulted,  as  it  surely  did,  by  inducing  her  to  incur  costs  and 
expenses.  The  jury  should  have  been  directed  by  another 
instruction  to  this  effect.  As  such  instruction  was  abso- 
lutely essential  to  enable  the  jury  to  correctly  apply  the  rule 
of  estoppel,  it  was  the  duty  of  the  court  to  give  it,  even  in 
the  absence  of  request  therefor  by  the  plaintiff.  It  may 
sometimes  occur  that  a  correct  abstract  rule  of  law  may  mis- 
lead the  jury,  in  the  absence  of  directions  for  the  applica- 
tion to  the  facts  of  the  case.  In  such  an  instance  the  trial  court 
should  be  careful,  on  its  own  motion,  to  give  such  directions 
for  its  application  that  the  jury  may  not  be  misled.  .In  our 
opinion,  prejudicial  error  was  committed  by  the  circuit  court 
in  failing  to  give  sufficient  directions  to  the  jury  as  to  the 
prejudice  suffered  by  plaintiff  as  above  pointed  out. 

VI.  Plaintiff  complains  of  misconduct  of  the  attorneys 
of  defendants  at  the  trial  in  discussing  facts  and  matters  not 
I.  NEW  tiiai:    shown  by  the  evidence.     The  complaint  is  based 
coun?ei:"tii^    upou  an  affidavit  of  her  attorney.     But  counter- 
couru  affidavits  show  that  whatever  was  said  by  defend- 
ants' attorney  about  matters  not  in  proof,  was  in  reply  to  the 
argument   of  the  attorneys  of  plaintiff,  who  departed  from 
the  record  in  the  arguments.     Plaintiff  fails  to  establish  the 
fact  upon  which  her  complaint  is  based.     The  court  below  was 
fully  cognizant  of  the  whole  matter,  and  had  before  it  the  con- 
flicting affidavits.     We  are  required  to  presume  that  it  riglitly 
overruled  the  motion  to  set  aside  the  verdict  on  the  groun<l 
of  the  misconduct  of  the  defendants'  attorneys. 

VII.  The    circuit    court*  rendered    judgment     against 
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defendants  for  $330  in  favor  of  the  state  for  the  use  of  the 
5.  usuRT:         school  fund.      This  judgment   is  authorized  by 
kilSSiTiid?    Code,  §  2080,  which  provides  that,  "  if  it  shall  be 
evidence!!^  *      ascertained  in  any  suit  brought  upon  any  contract 
that  a  rate  of  interest  has  been  contracted  for  greater  than  is 
authorized  for  by  this  chapter,  either  directly  or  indirectly, 
in  money  or  property,  the  same  shall  work  a  forfeiture  gf 
ten  cents  on  the  hundred  by  the  year,  upon  the  amount  of 
such  contract,  to  the  school  fund  of  the  county  in  which  the 
suit   is   brought."     The   section    directs   that   a    judgment 
accordingly  shall  be  entered  against  the  defendant,  in  favor 
of  the  state,  for  the  use  of  the  school  fund.     The  proceed- 
ings and  adjudication  against  defendants  were,  of  course,  had 
after  the  verdict  and   judgment  against  plaintiff.      It  was 
competent  for  the  court  to  ascertain,  by  evidence,  in  addition 
to  what  was  introduced  upon  the  trial,  the  amount  forfeited 
to  the  state.      The  fact  that  there  had  been  a  contract  for 
usurious  interest  sufficiently  appeared    in    the   evidence   in 
the  case.     But  that  evidence,  probably,  does  not  alone  sup- 
port fully  the  conclusion  of  the  court  as  to  the  amount  of 
the  forfeiture.      We   will   presume   that   other   facts  were 
brought  to  the  attention  of  the  court  which  showed  the  true 
amount  of  the  forfeiture.     The   abstracts  fail  to  show  that 
we  have  before  us  all  the  evidence  upon  which  the  judgment 
was  rendered  against  the  defendants.     We  cannot,  therefore, 
review  it.      The  cause  must  be    reversed,  upon   plaintiff's 
appeal,  for  the  error  pointed  out  in  the  fifth  paragraph  of  this 
opinion,  and  it  will  be  remanded  for  a  new  trial,  in  which 
the  question  of  defendants'  liability  to  a  judgment  in  favor 
of  the  state  for  the  use  of  the  school  fund  must  of  necessity 
again  arise,  in  view  of   the  fact  that  the  issues  of  the  case 
involve  the  question  of  the  existence  of  usury.       If  usury 
be  established  on  the  new  trial,  defendants  may  be  liable  to 
such  a  judgment;  if  not,  they  will  not  be  so  liable.     But  it 
becomes    necessary  in  this  case  to  pass  upon  the  question 
involved   in   defendants'  appeal,  in  order  to  determine  the 
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questioQ  of  costs  involved  therein.  For  this  reason  we 
determine  it.  The  defendants  will  pay  the  costs  upon  both 
appeals. 

Affirmed  on  defendants'  appeal.     Reversed  on  plaintiff's 
appeal. 


The  Fort  Madison  Lumber  Co.  v.  The  Ba.ta.vian  Bank 

ET  AL. 

1.  CorporationB :  transfer  op  stock:  extrt  on  books:  when  nec- 
essary. A  transfer  of  corporation  stock  is  not  valid  as  a^inst  attach- 
inpT  creditors  of  the  assizor  without  notice,  unless  the  transfer  is 
entered  on  the  books  of  the  company,  as  provided  by  §  1078  of  the 
Code.  (See  opinion  for  a  full  discussion  of  the  question  on  principle 
and  authority  by  Adams,  Ch.  J.) 

Appeal  from  Lee  Circuit  Court, 

Friday,  March  11. 

Action  in  equity  to  compel  the  defendants  to  interplead, 
in  order  that  their  respective  claims  against  each  other,  and 
against  the  plaintiff  company,  may  be  determin^.  The  facts 
appear  to  be  that  one  Weston  was  at  one  time  the  owner  of 
certain  shares  of  stock  in  the  plaintiff  company,  and  the 
same  stood  in  his  name  on  the  books  of  the  company.  In 
1883  he  borrowed  money  of  the  defendant,  the  Batavian 
Bunk  of  La  Crosse,  Wisconsin,  and  assigned  to  it  certificates 
of  his  stock  as  collateral  security;  but  no  transfer  of  the 
stock  was  made  upon  the  books  of  the  company.  Afterwards 
he  became  insolvent.  Among  his  creditors  were  the  defend- 
ants D.  Ilammell  &  Co.,  the  Clark  County  Bank  and  the 
Neillsville  Bank.  These  creditors  brought  actions  upon  their 
respective  claims  in  the  circuit  court  of  Lee  county,  Iowa, 
and  caused  writs  of  attachment  to  be  issued,  and  levied  upon 
the  stock  in  question.  At  the  time  of  the  levy  they  had  no 
knowledge  of  any  transfer  of  the  certificates   by   Weston. 
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Shortly  after  the  levy  the  Batavian  Bank  procured  the  sec- 
retary of  the  plaintiff  to  indorse  upon  the  stubs  of  the  book 
from  which  the  certificates  had  been  detached  an  entry  or 
meinorandnm  of  a  transfer.  This  action  is  brought  for  the 
purpose  of  procuring  a  determination  of  the  question  as  to 
whether  the  rights  of  the  Batavian  Bank,  as  pledgee,  are 
subject  to  the  attachments,  or  the  attachments  subject  to  the 
risrhts  of  the  Batavian  Bank.  The  court  held  that  the  attach- 
ments  were  subject  to  the  rights  of.  the  Batavian  Bank.  The 
defendants  D.  Hammell  &  Co.,  the  Clark  Oounty  Bank  and 
the  Neillsviile  Bank  appeal. 

Ccbsey  (b  Casey ^  for  D.  Hammell  &  Oo.,  appellants. 
M.  G.  Bing,  Ji,  F,  Kounta  and  Casey  <£  Casey^  for  the 
other  appellants. 

G.  W.  Bann  and  W.  J.  Knightj  for  the  Batavian  Bank. 

Van  Yalkenhurg  cfe  Hamilton^  for  the  other  defendants. 

Frank  Hagerman^  for  plaintiff. 

Adams,  Oh.  J. — The  question  whether  a  transfer  of  stock 
in  an  incorporated  company  in  this  state,  when  not  entered 
upon  the  books  of  the  company,  is  valid,  as  against  attach- 
.ing  creditors  of  the  assignor  without  notice,  is  now  presented 
for  the  first  time  in  this  court.  Its  determination  must 
depend  upon  the  view  which  should  be  taken  of  the  mean- 
ing of  the  provision  found  in  section  1078  of  the  Code,  and 
which,  is  as  follows:  *^The  transfer  of  shares  is  not  valid, 
except  as  between  the  parties  thereto,  until  it  is  regularly 
entered  on  the  books  of  the  company,  so  as  to  show  the  name 
of  the  person  by  and  to  whom  transferred,  the  numbers  or 
other  designation  of  shares,  and  the  date  of  the  transfer." 

The  question  now  presented  does  not  arise  between  the 
parties  to  the  transfer.  "Without  any  question,  the  transferee 
will  hold  the  stock,  as  against  the  transferer,  for  all  the  pur- 
poses for  which  the  transfer  was  made.     The  question  arises 
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between  one  of  the  parties  to  the  transfer  and  others  who 
were  not  parties,  and  who  dispute  the  validity  of  the  trans- 
fer. If  we  give  the  statute  a  literal  construction,  we  must 
hold  that  the  transfer  is  not  valid.  To  hold  otherwise,  we 
should  be  obliged  to  enlarge  the  exception.  The  rule  would 
be  that  the  transfer  is  not  valid,  except  as  between  the  par- 
ties, and  except  as  between  the  transferee  and  the  attaching 
creditors  of  the  transferer.  But  ordinarily,  in  the  construc- 
tion of  a  statute,  an  exception  is  not  to  be  enlarged. 

The  question,  however,  is  not  free  from  difficulty.  It  is 
urged  by  the  appellee,  the  transferee,  that  an  attachment  can 
in  no  case  bind  more  than  the  interest  of  the  debtor;  and, 
if  the  transfer  is  valid  between  the  parties,  it  is  said  that  it 
follows,  from  the  necessity  of  the  case,  that  the  attachinp^ 
creditor  of  the  transferer  acquires  a  lien  only  upon  such 
interest  as  the  transferer  has  left,  if  any. 

That  there  is  plausibility  in  this  argument  cannot  b-j 
denied.  But  in  our. opinion  it  is  not  sound.  It  would  carry 
us  too  far.  It  would  make  a  transfer  that  is  valid  between 
the  parties  to  it  valid  as  against  all  persons  claiming  under 
the  transferer.  But  no  one  pretends  that  this  is  so.  If  the 
transferer  sells  again,  and  to  an  innocent  purchaser  for  valae, 
who  obtains  a  transfer  upon  the  books,  no  one  doubts  that  he 
would  become  both  the  legal  and  equitable  owner;  and  this 
is  true  though  the  transferer  had,  in  one  sense,  no  interest  in 
the  stock  which  he  could  sell.  It  is  entirely  competent,  then, 
for  the  legislature  to  provide  arbitrarily  that  a  given  transfer 
shall  be  deemed  by  a  court  valid  or  invalid,  according  to  the 
parties  which  shall  be  before  the  court.  The  transfer  is  valid 
if  the  parties  before  the  court  were  the  parties  to  the  trans- 
fer, and  otherwise  not.  This,  at  least,  is  the  rule  of  the  stat- 
ute, and  must  be  followed,  unless  some  equitable  considera- 
tion controls.  If  the  attaching  creditors  of  the  transferer 
had  knowledge  of  the  transfer,  it  may  be  that  a  court  of 
equity  would  protect  the  transferee's  rights.  It  has  fre- 
quently been  so  held,  but  that  question  is  not  before  us. 
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Our  conclnsion  thus  far  has  been  based  upon  what  seems 
to  be  the  fair  meaning  of  the  language  of  the  provision. 
But  we  are  entitled  to  take  a  broader  view,  and  look  at  other 
provisions.  It  is  provided  in  the  same  section  that  the 
"  books  of  the  company  must  be  so  kept  as  to  show  intelligi- 
bly the  original  stockholders,  their  respective  interests,  the 
amount  paid  on  their  shares,  and  all  transfers  thereof;  and 
such  books,  or  a  correct  copy  thereof,  so  far  as  the  items 
mentioned  in  this  section  are  concerned,  shall  be  subject  to 
the  inspection  of  any  person  desiring  the  same."  The  above, 
it  will  be  seen,  is  a  provision  that  the  books  shall  show,  at 
any  given  time,  precisely  who  the  stockholders  are  at  that 
time.  The  books,  too,  shall  be  kept  open  for  inspection  by 
any  one.  Where  a  provision  is  made  for  a  record  of  specific 
facts,  and  another  provision  that  the  record  shall  be  kept 
open  for  inspection  by  any  one,  the  intention  must  be  that 
any  one  inspecting  the  record  should  be  entitled  to  rely  upon 
it  as  true;  and,  if  a  person  inspecting  the  record  expends 
money  upon  the  faith  of  it,  any  other  person  through  whose 
negligence  the  record  fails  to  show  the  truth  should  be 
estopped  from  setting  up  its  untruthfulness. 

It  is  contended  by  the  appellee  that  the  provision  for  a 
record,  designed  to  show  who  the  stockholders  are  at  any 
given  time,  is  for  the  sole  benefit  of  the  corporation  itself. 
Bnt  there  is  nothing  in  the  provision  that  calls  for  such  con- 
struction. Besides,  nothing  can  be  clearer  than  that  the  rec- 
ord is  for  the  benefit  of  any  one  who  may  desire  to  inspect 
it,  because  it  is  expressly  provided  for  such. 

It  is  contended  by  the  appellee  that  a  mere  attachment  of 
stock  should  not  have  precedence  over  a  prior  assignment, 
not  made  of  record,  because  the  attaching  creditor  has 
expended  nothing  bnt  his  labor  and  the  costs.  By  way  of 
jirgnment,  it  is  said 'that  an  attachment  does  not  take  prece- 
dence of  an  unrecorded  deed.  But  sach  a  case  differs  in  this: 
The  statute  expressly  requires  transfers  of  stock  to  be, 
recorded ;  it  does  not  require  that  deeds  shall  be. 
Vol.  LXXI— 18 
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Stock  ia  an  incorporated  company  is  personal  property. 
Transfers  of  personal  property,  to  be  valid  as  against  attach- 
ing creditors,  should  be  attended  by  a  visible  change  of  pos- 
session, or  else  evidence  of  the  transfer  should  be  spread  upon 
a  public  record.  We  have  an  express  provision  of  statute 
for  property  where  a  visible  change  of  possession  can  be 
made.  In  the  case  of  stock  in  an  incorporated  company,  no 
visible  change  of  possession  can  be  made.  Stock  is  a  share 
in  the  interests  and  rights  of  the  corporation.  Certificates 
are  more  evidence.  They  may  never  be  issued.  It  is  not 
essential  that  they  should  be.  When  issued,  they  are  merclj' 
for  convenience.  The  object  of  the  imperative  provision 
that  transfers  of  stocks  shall  be  recorded  unquestionably  is 
that  the  ownership  may  be  made  apparent. 

Chief  Justice  Shaw,  in  Fisher  v.  Essod  Barik^  6  Gray,  373, 
(380),  in  speaking  of  stock  in  an  incorporated  company,  said: 
"It  is  of  importanca  that  the  title  be  certainly  and  easily 
ascertained,  that  the  mode  of  acquiring  and  alienating  it  may 
at  any  time  be  made  available  by  process  of  law  for  the  debts 
of  the  owner."  Again,  speaking  of  the  necessity  of  a  record 
of  the  transfers  as  passing  title,  and  of  a  levy  according  to 
the  record,  he  says:  "The  shares  [otherwise]  could  never 
be  attached,  for  the  officer  could  have  no  means  of  obtaining 
possession  of  the  certificate  from  a  reluctant  debtor  adversely 
interested,  and  without  it  the  shares  might  pass  the  next  day 
to  a  purchaser  without  notipe."  Again  he  says:  "  It  is  nec- 
essary to  fix  some  act,  and  some  point  of  time,  at  which  the 
property  changes,  and  rests  in  the  vendee;  and  it  will  tend 
to  the  security  of  all  parties  concerned  to  make  that 
turning  point  consist  in  an  act  which,  while  it  may  easily  be 
proved,  does  at  the  same  time  give  notoriety  to  the  trans- 
fer." 

In  support  of  the  conclusion  which  we  have  reached,  that 
the  statute  in  question  was  designed  in  part  for  the  benefit 
of  attaching  creditors,  we  will  refer  to  another  provision  of 
the  statute.     The  sheriflf  must,  as  nearly  as  the  circumstances 
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will  permit,  le\ry  npon  property  fifty  per  cent  greater  in  valne 
than  the  amount  of  the  debt  as  sworn  to.  Code,  §  2954. 
Now,  if  the  construction  contended  for  by  the  appellee  is 
correct,  the  attaching  creditor  and  sheriflT,  proceeding  strictly 
according  to  law  in  attaching  stock,  and  exhausting  their 
ability  to  secure  the  debt  by  such  attachment,  cannot  know 
whether  any  security  at  all  has  been  obtained.  The  certif- 
icate holder  may  keep  himself  concealed  until  the  very 
moment  when  the  stock  is  offered  for  sale  on  execution,  and 
it  is  suflScient  if  he  then  appear,  and  give  notice  of  his  claim. 
We  cannot  think  that  the  statute  was  designed  to  admit  such 
a  result.  We  may  say,  indeed,  that  the  very  mode  of  attach- 
ing stock  provided  by  statute  seems  to  be  a  legislative  con- 
struction of  the  statute  in  question. 

We  come,  now,  to  inquire  how  the  question  stands  upon 
the  authority  of  adjudicated  cases. 

In  Maine  the  statute  provides  that  "  a  transfer  of  shares  is 
not  valid,  except  between .  the  parties  thereto,  until  it  is  so 
entered  in  the  books  of  the  corporation."  The  provision  is 
identical  with  the  provision  of  our  own  statute.  In  8kow- 
hegajh  Batik  v.  Gxttler^  49  Me.,  315,  a  question  arose  as  to 
whether  an  attachment  would  take  precedence  of  an  unre- 
corded assignment,  and  it  was  held  that  it  would. 

In  Illinois  it  is  provided  that  shares  of  stock  in  a  cor- 
poration can  be  transferred  only  upon  the  books  of  the  cor- 
poration. In  People* 8  Bank  v.  Gridley^  91  111.,  467,  a  ques- 
tion arose  as  to  whether  the  levy  of  an  execution  would  take 
precedence  of  a  transfer  of  shares  not  entered  upon  the 
books.  It  was  held  that  it  would.  The  action  was  brought 
to  enjoin  the  sale  on  execution.  The  point  was  made  that 
the  execution  creditor,  who  had  merely  levied,  was  not  an 
innocent  purchaser  for  value,  and  that,  not  being  such,  the 
transfer,  though  not  entered  upon  the  records,  might  be  set 
up  against  him;  but  the  court  held  otherwise.  It  is  true, 
the  Illinois  statute  differs  a  little  from  ours.  It  provides 
tliat  transfers  can  be  made  only  on  the  books  of  the  company. 
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It  does  not,  like  our  statute,  expressly  provide  that  a  trans- 
fer not  entered  upon  the  books  will  be  good  as  between  tho 
parties  to  the  transfer.  But  the  difference,  in  our  opinion, 
is  not  material.  The  statute  is  the  same  in  effect.  It  is 
well  settled  that,  under  a  statute  like  the  Illinois  statute,  a 
transfer  not  entered  upon  the  books  is  good  betweea  the  par- 
ties.    The  case,  then,  appears  to  be  strictly  in  point 

The  same  view  was  taken  in  Sahin  v.  Bank  of  Woodstock j 
21  Vt.,  353,  and  OAeever  v.  MeyeVj  52  Id.,  66.  In  the 
former  case.  Chief  Justice  Bbdfobld  said:  "We  entertain 
no  reasonable  doubt  that  *  «  *  all  persons 
una^ected  with  notice  to  the  contrary  are  at  liberty  to  act 
upon  the  faith  of  the  title  being  where  it  appears  upon  the 
books  of  the  company  to  be."  In  State  Ins.  Co.  v.  Sax^  2 
Tenn.  Oh.,  507,  Chancellor  Cooper  cites  the  case,  and  refers 
to  it  approvingly. 

In  Wisconsin  the  statute  pertaining  to  the  transfer  of  stocks 
is  like  ours,  and  in  Application  of.  Murphy^  51  Wis.,  419, 
8  N.  W.  Rep.,  419,  a  construction  was  put  upon  it  which 
sustains  the  appellants  in  the  case  at  bar.  The  court  said: 
"  We  think  that  the  meaning  of  the  law  is  that  all  transfers 
of  shares  should  be  entered,  as  here  required,  upon  the  books 
of  the  corporation;  and  it  is  equally  clear  to  us  that  all  trans- 
fers of  shares  not  so  entered  are  invalid  as  to  attaching  or 
execution  creditors  of  the  assignors,  as  well  as  to  the  corpora- 
tion and  subsequent  purchasers  in  good  faith." 

In  Pvnkerton  v.  Manchester  <k  L.  B.  Go.^  42  N.  H.,  424, 
(462),  an  attachment,  made  without  notice  of  a  prior  trans- 
fer not  entered  upon  the  books,  was  held  to  take  precedence 
of  it.  The  court  said:  ^^  As  to  goods  and  chattels  in  pos- 
session, a  substantial  change  of  possession  is  by  our  law 
essential  wheu  it  can  be  had.  In  the  case  of  stock,  the 
natural  and  appropriate  indication  of  ownership  is  the  entry 
upon  the  stock  record."  • 

In  Connecticut  an  attachment  was  upheld  as  against  a 
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prior  assignment  not  entered  npon  the  books.     Northrop  v. 
Newton  <£  Bridgeport  Turnpike  Co.^  3  Conn.,  644. 

It  is  claimed  by  the  appellee  that  in  New  York,  New 
Jersey  and  California  it  has  been  held  otherwise;  and  it* 
may  be  conceded  that  this  is  so,  though  we  are  not  prepared 
to  say  that  all  the  statutory  provisions  in  those  states  bearing 
upon  the  question  are  quite  the  same  as  in  this. 

The  case  of  Black  v.  Zaohariey  3  How.,  483,  is  cited  by 
the  appellee.  In  that  case  language  was  used  which  might 
seem  to  support  the  appellee's  position,  but  the  case  was 
essentially  different  from  the  one  at  bar.  The  attaching 
creditors  had  notice  of  the  assignee's  rights  at  the  time  the 
attachment  was  levied. 

The  appellee  also  cites  Moore  v.  Walker^  46  Iowa,  164* 
But  the  pretended  attachment  in  that  case  was  made  before 
the  assignment,  and  would  unquestionably  have  taken  pre- 
cedence of  it  if  it  had  been  properly  made;  but  it  was  not, 
and  had  no  validity,  regardless  of  any  question  of  transfer. 
It  was  expressly  held  that  the  provision  of  statute  now  in 
question  (section  1078,  Code,)  had  no  application  to  the  case. 
Tlie  remark,  then,  in  the  opinion,  in  regard  to  the  scope  of 
that  section,  does  not  have  the  force  of  an  adjudication. 

There  is  no  question  in  regard  to  the  preponderance  of 
authority.  It  is  clearly  on  the  side  of  the  appellants.  But 
we  are  not  influenced  more  by  this  fact  than  what  seems  to 
be  the  plain  language  and  intent  of  the  statute,  and  the  diffi- 
culty and  uncertainty  which  would  often  attend  securing 
debts  by  attachment  of  stock,  if  stock,  as  against  attaching 
creditors,  can  be  transferred  by  mere  delivery  of  the  certifi- 
cates, and  if  the  books  provided  expressly  for  inspection  by 
such  creditors  are  to  serve  especially  the  purpose  of  a  false 
scent. 

We  think  the  judgment  must  be 

Reversed. 
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71    278 
W    679 

WWi  Stevenson  bt  al.  v.  Folk  et  al. 

7L  278|  1.  Title  Bond:  fobbolosubb:  tbndbb  of  dbso.    No  tender  of  a  deed 

|^^__^  is  necessary  by  the  vendor  of  real  estate  in  order  to  the  maintenance 

L^J  ^  of  an  action  in  equity  to  foreclose  a  title  bond  for  the  collection  of  the 

Wt— ^1  purchase  money.    In  an  action  at  law  for  the  purchase  money  a  different 

\121  416  rule  prevails.    (See  opinion  for  authorities  cited.) 

124  7331  2.  Oontract:  siokino  as  trustee:  pabol  to  disclose  capacity:  who 

71  |78|  LIABLE.    Where  one  si^ns  a  contract  as  trustee,  and  there  is  nothing 

'  I  71^8  on  the  face  of  the  contract  to  indicate  for  whom  he  is  trustee,  parol  evi- 

'128  13^  dence  is  not  admissible  to  show  saoh  fact,  and  he  is  personally  liable. 

71    27|  (3ee  cases  cited  in  opinion.) 

3.  Vendor  and  Vendee:  action  for  purchase  money:  dbpbnsb  of 
DBFECTivs  title:  BURDEN  OF  PROOF.  Plaintiffs'  intestate  sold  hind 
to  defendant,  and  gave  him  a  bond  for  a  deed,  and  put  him  in  posses- 
sion, and  his  right  of  possession  had  not  been  questioned.  He  also  fur- 
nished him  an  abstract  of  title  to  the  land.  In  an  action  for  the  pur- 
chase money  and  to  foreclose  the  title  bond,  defendants  pleaded,  not 
that  there  was  no  title  to  any  portion  of  the  land,  bat,  in  (general,  that 
the  title  was  defective,  as  shown  by  the  abstract.  Plaintiffs  on  the  trial 
did  not  trace  their  title  back  to  the  government,  by  introducing  in  evi- 
dence deeds  from  their  grantors,  but  simply  showed  that  the  land  had 
been  conveyed  to  the  intestate,  and  that  he  had  been  in  open,  notorious 
and  undisturbed  possession  for  more  than  ten  years.  Held  that  this  was 
presumptive  evidence  of  title,  and  that  the  burden  was  on  defendants 
to  show  wherein  the  title,  as  shown  by  the  abstract,  was  defective. 

*• ' : :  REMOVAL  OF  INCUMBRANCE.    In  such  case,  a 

recovery  cannot  be  defeated  on  the  ground  that  a  portion  of  the  land  is 
encumbered,  if  the  incumbrance  is  removed  prior  to  the  trial;  unless 
there  has  been  a  rescission,  or  such  an  offer  to  re^sind  as  entitled  the 
party  making  it  to  a  rescission  at  the  time  the  offer  was  made. 

5.  :  : :  mortqaoe  to  corporation:  release.  In 

such  case  it  is  sufficient  for  the  plaintiff  to  prove  that  a  mortgage  on  the 
premises  has  been  paid,  without  proving  a  release  of  record;  but  where 
the  mortgage  was  to  a  corporation,  and  it  was  satisfied  of  record  by  the 
secretary  and  treasurer  of  the  company,  held  that  this  was  a  sufficient 
release,  though  not  executed  in  the  manner  required  by  the  articles  of 
poration  for  instruments  affecting  the  title  to  real  estate. 

6.   : :   :  MERE   POSSIBILITY  OF    LITIOATION.      In   SUOh 

case,  a  mere  possibiUty  that  there  may  be  litigation  over  the  title  will 
not  defeat  a  recovery,  but  there  must  be  a  reasonable  probability  that 
there  will  be  such  litigation.  And  so,  where,  after  plaintiffs'  intestate 
and  his  grantors  had  been  in  undsturbed  possession  for  nearly  for^ 
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years,  under  a  deed  with  a  defective  deecription,  he  brought  an  action  to 
correct  the  defect  in  his  title  arising  from  such  error,  and  notice  was 
served  by  publication,  and  the  two  years  allowed  by  statute  for  a  motion 
for  a  new  trial  had  not  expired,  held  that  the  possibility  of  the  defend- 
ants' applying  for  and  obtaining  a  new  trial  was  too  remote  to  be  con- 
sidered. 

7.  Judgment:  quieting  tittji:  ibregularities:  collateral  attack. 

The  failure  of  the  clerk  to  mark  **filed*'  and  to  enter  on  the  appear- 
ance docket  an  original  notice  showing  the  acceptance  of  service  by 
defendants  in  an  action  to  quiet  tide,  cm  not  be  urged,  in  a  collateral 
proceeding,  against  the  validity  of  the  judgment,  especially  where  the 
court  has  found  that  the  defendants  were  duly  and  legally  served. 

8.  Action:  to  quiet  title  against  misdescription:  parties.    The 

wives  and  husbands  of  the  descendaitts  of  one  who  hiia  conveyed  land 
by  a  wrong  description  are  not  necessary  parties  to  an  action  to  quiet 
the  title  against  such  imperfection,  on  the  ground  that  they  have  a 
dower  interest  in  the  land;  for  they  have  no  such  interest.  (Compare 
Lea  V.  Woods,  67  Iowa,  304.) 

9.  Administrator:  convbtanob  of  land  bought  in  on  mortgaob 

forbclosurb.  An  administrator  who  buys  in  land  upon  the  foreclos- 
ure of  a  mortgage  belonging  to  the  esta'e  holds  it  as  personal  property, 
and  he  may  convey  it  without  an  order  of  court. 

10.  Vendor  and  Vendee:  failure  of  title  as  to  part:  rescission 
OR  compensation.  Where  the  vendor  in  a  bond  for  a  deed  is  unable 
to  convey  a  portion  of  the  land  because  of  a  defect  of  title,  but  such  por- 
tion did  not  constitute  an  inducement  to  the  purchase,  and  is  fo  situated 
as  not  to  detract  from  the  value  of  the  whole  tract,  compensation,  and 
not  rescission,  is  the  rule. 

11. :  objections  to  title:  when  made.    Where  a  purchaser  of 

land  under  a  contract  made  certain  objections  to  the  title  as  shown  by 
an  abstract  furnished  by  the  vendor,  and  thus  induced  the  vendor  to 
expend  money  in  litigation  in  removing  such  objections,  held  that  the 
vendee  could  not  afterwards  raise  other  objections  which  he  knew  the 
vendor  could  not  remove,  and  then  insist  upon  a  rescission  of  the  con- 
tract on  account:  of  such  objections;  but  that  the  vendee  must,  in  such 
case,  present  all  his  objections  within  a  reasonable  time  alter  being  fur- 
nished with  an  abs&act. 

l2.  :  -:  ihcumbranob  BT  oonsbnt  of  vendee.    Where  land 

was  purchased  to  be  used  for  a  town  site  on  a  proposed  railway,  and  the 
persons  interested  in  the  purchase  were,  with  one  exception,  the  same  as 
those  interested  in  the  railway,  and  the  purchase  wm  made  by  one  who 
was  agent  for  both  the  purchasers  and  the  railway  company,  and  after 
the  oral  contract  for  the  purchase  had  been  made,  and  a  part  of  the  con- 
sideration paid,  but  before  the  bond  for  a  deed  had  been  executed,  the 
same  agent  procured  from  the  vendor  a  deed  for  the  right  of  way  for 
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the  railroad  over  the  same  land,  held  that  the  purchasers  could  not  set 
up  snch  riirht  of  way  as  an  incumbrance  on  the  tit'e,  for  the  purpose  of 
avoiding  the  contract  of  purchase;  and  especially  is  this  so  in  view  of 
the  fact  that  a  right  of  way  through  the  land  was  necessary  to  render  the 
purchase  valuable  for  the  purpose  for  which  it  was  made. 

13.  :  TIME  AS  B8SBKCB  OF  CONTRACT:  WAIVER.    Time  should  som*^- 

times  be  regarded  as  of  the  essence  of  a  contract  for  the  sale  of  land, 
even  when  it  is  not  so  expressly  stated,  if  the  object  and  purposes  of  the 
contract  so  indicate,  and  it  has  been  so  treated  by  the  parties.  But  if 
time  be  regarded  as  of  the  essence  of  the  contract  in  this  case»  held  that 
it  was  waived  by  the  vendee  by  giving  the  vendor  time,  after  the 
day  fixed  for  performance,  to  perfect  his  title. 

14. :  OBJECTIONS  TO  title:  rescission  op  contract:  terms,    a 

vendee  of  real  estate  under  a  bond  for  a  deed  cannot  rescind  the  con- 
tract on  acciunt  of  imperfections  in  the  title,  without  tendering  back 
as  good  a  title  as  the  vendor  had  when  the  contract  was  made.  In  other 
word»,  he  cannot  further  incumber  or  becloud  the  title,  and  then  tender 
it  back,  and  demand  a  rescission. 

15. :  action  for  purchase  monet:  delay  in  PERPECTiNa  title. 

In  an  action  for  the  purchase  money  of  land  sold  under  a  bond  for  a 
deed,  it  appeared  that  there  was  a  delay  on  the  part  of  the  vendor  in 
perfecting  his  title,  but  no  right  of  rescission  had  accrued  to  the  ven- 
dee, and  no  substantial  damage  had  resulted  to  him,  on  account  of  the 
delay,  and  he  had  not  be3n  disturbed  in  his  possession  of  the  premises. 
Held  that  the  vendor  was  entitled  to  recover  the  purchase  money  with 
the  stipulated  interest. 

Appeal  from  Marion  District  Court. 

Friday,  Maboh  11. 

Action  in  equity.  Judgment  for  the  plaintiffs,  and  defend- 
ants appeal. 

J.  S,  Polk  and  J.  M.  St.  John^  for  appellants. 

Boiisquet  c6  Earl^  for  appellees. 

Seevebs,  J. — This  action  was  commenced  in  September, 
1883,  by  Andrew  Stevenson,  and  the  petition  states  that  he 
sold  to  the  defendant  Polk,  in  July,  1881,  certain  described 
real  estate  for  $7,850,  of  which  sum  $1,200  was  paid,  and 
that  the  said  defendant  agreed  to  pay  the  residue  of  the  pur- 
chase money  on  the  first  day  of  March,  1882,  with  eight  per 
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cent  interest;  and  it  was  agreed  that  said  defendant  might  enter 
into  possession  of  the  real  estate,  and  make  improvements 
thereon;  that  said  agreement  was  reduced  to  writing,  but  no 
copy  was  attached,  for  the  reason  that  it  was  in  possession 
of  defendants;  that  said  Polk  executed  to  said  Stevenson  his 
promissory  note  for  the  balance  of  the  purchase  money,  pay- 
able on  the  first  day  of  March,  1882,  and  has  conveyed  the 
said  real  estate  to  the  Union  Laud  Company,  and  such  cor- 
poration is  made  a  defendant;  that  said  Polk  and  his  grantee 
entered  into  possession  of  the  premises  under  the  contract, 
and  that  such  possession  has  not  been  in  any  respect  dis- 
turbed. Said  Stevenson  expressed  a  willingness  to  fully  com- 
ply with  said  agreement  on  his  part,  and  convey  the  real 
estate  by  warranty  deed  as  he  had  agreed.  The  relief  aaked 
is  that  the  plaintiff  recover  judgment  against  defendant 
Polk  for  the  purchase  money  due,  with  interest,  and  that  a 
lien  on  said  real  estate  in  his  favor  be  established,  and  the 
defendants'  equity  of  redemption  foreclosed,  and  the  premises 
sold  on  special  execution,  and  that  a  general  execution  issue 
for  any  balance  of  said  judgment  remaining  unsatisfied 
against  said  defendant  Polk.  Afterwards  the  death  of  said 
Stevenson  was  suggested,  and  the  action  revived  in  the  name 
of  D.  B.  Stevenson,  administrator  of  the  estate,  as  plaintiff. 

The  defendant  Polk  filed  a  separate  answer,  denying  that 
he  entered  into- possession  of  the  real  estate;  but  he  admitted 
that  he,  as  trustee  for  the  Union  Land  Company,  had  pur- 
chased such  real  estate  under  a  written  contract,  and  that  said 
Stevenson  well  knew  that  said  contract  was  made  by  him  as 
such  trustee,  and  not  in  his  individual  capacity.  The  con- 
veyance  to  the  Union  Land  Company  was  adnaitted,  but  Polk 
alleged  that  the  same  was  done  in  order  to  discharge  and  re- 
lieve him  of  the  trust;  and  he  asked  that  the  action  be  dis- 
missed. 

The  land  company  answered  the  petition,  and  denied  all 
allegations  not  admitted,  and  alleged  that  said  Polk,  as  its 
trustee  and  agent,  purchased  of  the  intestate  certain  describeJ 
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real  estate,  upon  certain  conditions,  and  that  the  contract 
was  reduced  to  writing.  It  is  sufficient  to  state  here  that 
said  defendant  pleaded  that  the  intestate  and  plaintiffs  had 
failed  to  comply  with  said  contract  on  their  part.  It  is 
admitted  that  said  defendant  entered  into  possession  under  the 
contract,  and  is  still  in  pDssession;  that  afterwards  said  Polk 
fully  executed  his  trust,  and  conveyed  the  real  estate  to  his 
co-dofsindant;  that  defendant  has  been  at  all  times  ready  and 
willing  to  comply  with  the  contract,  but  that  plaintiff's  intes- 
tate, at  no  time  prior  to  bringing  the  action,  was  seized  of 
the  title  to  said  real  estate  in  fee-simple,  unincumbered,  and 
that  said  intestate  at  all  times  has  been  unable  to  perform 
the  contract  on  his  part,. and  that  plaintiff  is  unable  to  com- 
ply therewith;  that  on  or  about  March  12,  1882,  said  intes- 
tate furnished  defendant's  attorney  an  abstract  of  the  title  to 
the  real  estate,  which  showed  that  the  title  to  a  large  part 
thereof  was  defective,  and  other  portions  incumbered,  of 
which  defects  the  intestate  was  duly  advised;  and  thereaftei 
the  defendant  waited  over  two  years  for  the  intestate  to  per- 
fect his  title,  and,  failing  to  do  so,  the  defendant,  in  September, 
1882,  notified  the  intestate  that  it  would  wait  no  longer  for  a 
title,  and  that  it  would  insist  on  a  rescission  of  the  contract, 
and  then  offered  and  declared  the  same  rescinded,  and  offered 
to  restore  the  plaintiff  to  the  possession  of  the  real  estate, 
and  to  account  for  rents  and  profits,  and  demanded  repay- 
ment of  the  money  paid  on  said  contract,  which  the  intestate 
declined  to  do,  but  insisted  that  defendant  should  accept  a 
deed  (though  none  was  tendered)  conveying  an  imperfect 
title.  The  said  defendant  also  pleaded  that  the  chief  induce- 
ment for  the  pnrchaso  of  the  land  was  for  the  purpose  of  lay- 
ing out  a  town-site  at  a  proposed  station  on  the  Des  Moines 
&  St.  Louis  Railroad,  then  in  process  of  construction,  which 
was  well  known  to  the  intestate,  and  that,  under  a  statute,  no 
such  town  could  be  laid  off,  and  the  plat  recorded,  unless 
there  was  a  perfect  record  title  in  the  proprietors;  and, 
because  of  its  inability  to  lay  off  and  record  the  plat  of  such 
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town,  it  suffered  special  damage.  Wherefore  tiie  said  defend- 
ant asked  that  its  answer  be  treated  as  a  ai'oss-i>etition,  and 
that  the  contract  be  rescihded,  and  the  plaintiff  be  required 
to  pay  the  defendant  $1,200,  with  interest,  and  that  defend- 
ant have  a  lien  on  the  real  estate  therefor;  that  an  account- 
ing of  the  rents  and  profits  be  had,  and  the  damages  of  the 
defendants  ascertained,  and  that  defendant  have  such  other 
relief  as  it  may  be  entitled  to. 

The  administrator  filed  a  replication,  and  denied  that  Polk 
purchased  the  land  as  trustee  for  his  co-defendant,  and 
pleaded  that  the  title  was  perfect  in  every  respect  in  the 
intestate,  except  a  mortgage,  which  had  been  paid ;  and  that 
the  intestate  and  his  grantors  have  had  actual,  open,  noto- 
rious and  peaceable  possession  of  the  premises  for  more  than 
ten  years;  and  all  affirmative  allegations  in  the  cross-petition 
were  denied. 

There  is  a  discrepancy  in  the  land  as  described  in  the  peti- 
tion and  the  answer  and  contract.  As  to  this,  it  was  pleaded 
in  the  replication  that  a  mistake  had  been  made  in  describing 
the  land  in  the  contract,  and  it  was  asked  that  the  same  be 
reformed  so  as  to  conform  to  the  intention  of  the  parties. 

The  widow  and  heirs  at  law  of  the  intestate  intervened, 
and  were  made  plaintiffs,  and  adopted  the  prior  pleadings 
filed  by  the  intestate  and  administrator,  and  asked  the  same 
relief. 

The  defendants,  in  a  subsequent  pleading,  denied  that  there 
was  any  mistake  in  describing  the  land  purchased  in  the  con- 
tract, and  denied  that  the  interveners  were  the  widow  and  heirs 
at  law  of  the  intestate.  There  were  two  amendments  to  the 
])etition  filed,  which  demanded  the  same  relief  as  the  peti- 
tion.    Substantially  the  allegations  therein  were  denied. 

The  foregoing  lengthy  statement  is  deemed  necessary  to 
present^  in  a  general  way,  the  issues.  The  contention  of  the 
several  pfirties  will  now  be  referred  to  in  the  order,  or  nearly 
so,  as  presented  by  counsel. 
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I.  The  obligation  executed  by  the  defendant  Polk  is  in 
these  words: 

"Des  Moines,  July  23,  1881. 

"Know  all  men  by  these  presents  that  I  acknowledge  myself 
indebted  to  Andrew  Stevenson  in  the  sum  of  six  thou- 
sand six  hundred  and  fifty  dollars,  ($6,650,)  which  I  agree  to 
pay  the  said  Stevenson  on  or  before  March  1,  1882,  oh  con- 
dition that  the  said  Stevenson  and  wife  shall  fully  comply 
with  their  title  bond  of  even  date  herewith,  wherein  they 
agree  to  convey  to  me  certain  real  estate  lying  and  being  in 
Marion  county,  Iowa.  This  obligation  to  draw  interest  at 
the  rate  of  eight  per  cent  per  annum  after  maturity,  provided 
that  the  said  Stevenson  and  wife  shall  comply  with  their  title 
bond  aforesaid.  In  witness  whereof  I  have  hereunto  ^t  my 
hand  the  day  and  date  first  above  written. 

"J.  S.  Polk,  Trustee." 

The  bond  referred  to  was  executed  by  the  intestate  and  his 
wife  at  the  same  time  as  the  foregoing,  and  recites  that  they 
are  held  and  firmly  bound,  in  a  named  penal  sum  of  money, 
unto  J.  S.  Polky  trustee,  and  it  recites  that  the  intestate  and 
his  wife  have  sold  unto  the  said  J.  S.  Polk  certain  described 
land,  and  contains  this  provision:  "Apd  if  the  above-bound 
Andrew  and  Maria  Stevenson  shall  make,  execute  and  deliver 
or  cause  to  be  made,  executed  and  delivered,  a  good  and  suf- 
ficient warranty  deed  and  abstract  in  fee-simple  title  to  the 
above-described  real  estate,  tlien  this  obligation  shall  be  null 
and  void,  otherwise  to  remain  in  full  force,  both  in  law  and 
equity;  *  *  *  and  it  is  hereby  further  expressly 
agre«i  by  and  between  said  parties  *  *  *  t^^t, 
the  party  of  the  second  part  shall  have  the  right  to  enter  on 
said  land,  and  make  changes  and  improvements  as  he  may 
deem  best  for  his  interests." 

It  is  provided  by  statute  that  where  the  vendor  of  real 
estate  has  given  a  bond  to  convey  the  same  on  the  payment 
of  money,  he  may  "file  his  petition,  asking  the  court  to 
require  the  purchaser  to  perform  his  contract,  or  foreclose  • 
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and  sell  his  interest  in  the  property."  The  vendee  shall  be 
treated  as  a  mortgagor,  and  his  rights  may  be  foreclosed  in 
the  same  manner.     Code,  §§  3329,  3330. 

The  plaintiffs  contend  that  this  action  is  prosecuted  nnder 
and  in  accordance  with  this  statnte,  and  the  contention  of  the 
defendants  is  that  the  action  is  for  specific  per- 
tSSercS'®'  formance.  We  are  clearly  of  the  opmion  that 
deed.  i\^q  action  is  brought  under  the  statute  to  recover 

the  purchase  money  of  real  estate,  and  to  foreclose  the  inter- 
est of  the  vendee  therein,  and  that  no  tender  of  a  conveyance 
is  required.  This,  we  think,  is  apparent,  for  the  reason  that 
the  vendee  is  to  be  treated  as  a  mortgagor,  and  his  rights  to 
the  real  estate  foreclosed  in  the  same  manner;  and  it  has  been 
so  held  in  Winton  v.  Sherman^  20  Iowa,  295,  and  Mont- 
gomery V.  Gibha^  40  Id.,  652.  The  reason  of  the  rule  is 
that  a  court  of  equity  can  so  mould  the  judgment  or  decree 
as  to  fully  protect  the  rights  of  the  vendee. 

Appellants  cite  and  rely  on  School  District  No.  S  v.  Rog- 
erSy  8  Iowa,  316,  and  Berryhill  v.  Byington^  10  Id.,  223. 
These  were  actions  at  law,  and  in  such  actions  a  different  rule 
prevails. 

II.     The  district   court   rendered   a  personal   judgment 

against  Mr.  Polk  on  the  obligation  signed  by  him  as  trustee. 

It  is  insisted  by  appellants  that  such  judgment 

*«ntog»»  *.  is  erroneous,  and  the  plaintiff's  claim  otherwise.. 
troMee:  parol  '  ^ 

M^' who*"  Counsel  for  the  latter  cite  and  rely  on  Bryan  v. 
^^'  Brazil,  &^  Iowa,  350;   Wing  v.  Glich,  56  Id., 

473,  and  American  Ins.  Co,  v.  Stratton,  59  Id.,  696. 
There  is  no  difference  in  principle  between  this  and  the  two 
cases  first  cited.  All  are  based  on  unnegotiable  instruments 
or  contracts,  and  there  is  nothing  to  indicate,  on  the  face  of 
either  the  title  bond  or  obligation,  for  whom  the  defendant 
Polk  was  trustee;  and  it  was  held  in  the  cited  cases  that  parol 
evidence  was  inadmissible  to  show  such  fact. 

The  appellants  claim,  however,  that  it  is  always  admissi- 
ble to  show  by  parol,  where  a  person  signs  his  name  to  an 
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obligation  as  agent,  and  the  name  of  his  principal  is  not  dis- 
closed on  the  face  of  the  obligation,  whose  agent  he  is,  that 
he  may  escape  personal  liability  to  a  per^n  who  has  full 
knowledge  of  the  facts.  It  was  so  held,  it  is  said,  in  Met- 
^alf  V.  WilUamSy  104  U.  S.,  93.  If  this  be  conceded,  the 
burden  is  on  the  defendant  to  show  that"  the  intestate  had 
knowledge  that  Mr.  Polk  was  acting  as  trustee  for  the  land 
company  at  the  time  the  contract  was  entered  into.  This 
shonld  not  be  leflb  in  doubt,  for  either  the  land  company  or 
Mr.  Polk  is  personally  liable  on  the  obligation.  If  the  lat- 
ter is  discharged,  the  former  must  be  bound.  The  contract 
was  entered  into  by  N.  0.  Towne,  as  agent  for  Polk,  trustee. 
There  is  a'  written  agreement  showing  the  agency.  It  was 
executed  on  the  first  day  of  April,  1881.  The  land  company 
was  not  incoi'poi-at^d  until  the  sixth  day  of  April,  and  the 
incorporators  are  Mr.  Polk  and  three  other  persons.  Mr. 
Towne  testifies  that  the  intestate  had  knowledge  that  Mr. 
Polk  was  "trustee  for  said  several  parties."  By  said  several 
parties  the  witness  undoubtedly  meant  the  other  persons, 
besides  Mr.  Polk,  who  were  interested  in  the  company.  We 
are  unable  to  find  from  the  evidence  that  the  intestate,  at  the 
time  the  contract  was  entered  into,  had  any  knowledge  that 
Mr.  Polk  was  acting  as  trustee  for  the  land  company.  It  is 
immaterial  what  knowledge  he  afterwards  acquired,  and  it  is 
likewise  immaterial  whether  Mr.  Polk  was  tlie  trustee  for 
persons  jointly  interested  with  him,  for  the  reason  that  there 
is  no  such  issue. 

III.     Tlie  plaintiffs  did  not  trace  their  title  back  to  the 

general  government,  by  introducing  in  evidence  deeds  from 

a  vnNDOK        their  grantors,  but  simply  showed  that  the  real 

Rcuoif^or'     estate  had  been  conveyed  to  tlie  intestate,  a!id 

iiioiieyM4e-     that  he  had  been  in  open,  notorious  and  undis- 
tense  ot  de-      ^     ,     ,  .  t*      i  .  « 

fectiTetitie:     turbed  possession    of    the    premises    for   more 

burden  of  •*  ' 

proof.  than  ten  years.     The  court  held  that  this  was 

)>resuraptive  evidence  of  title.     The  defendants  claim  that 
ill  so  holding  the  court  erred.     At  the  same  time  it  is  eon- 
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ceded  that  the  burden  was  on  them  to  show  incumbrances, 
but  it  is  claimed  that  the  burden  was  on  the  plaintiffs  to  show 
title  in  themselves  or  the  intestate.  The  intestate  agreed 
that  he  would  furnish  an  "abstract."  This  we  understand  to 
mean  that  he  would  furnish  an  abstract  of  the  records  in  the 
recorder's  oflBce,  and  of  all  the  records  showing  title  in  him- 
self. The  object  of  this  abstract  was  to  enable  the  defend- 
ants to  determine  as  to  the  suflBciency  of  the  title,  and  facil- 
itate their  examination  of  theisi^records.  The  abstract  fur- 
nished showed  to  whom  the  land  was  conveyed  by  the  gov- 
ernment, and  by  and  to  whom  it  was  afterwards  conveyed. 
Such  abstract  was  examined  by  the  defendants  or  their  attor- 
neys, and  certain  objections  made  thereto.  Certain  defects 
were  pointed  out.  It  is  not  pleaded  as  a  defense  that  the 
intestate  did  not  have  a  title  to  any  specific  part  of  the  land, 
but  that  such  title  was  defective  only.  We  therefore  think 
the  plaintiffs  were  not  required  to  trace  their  title  back  to  the 
government,  by  the  introduction  of  deeds  or  other  evidences 
of  title.  The  title  of  the  intestate  was  shown  and  exhibited 
by  the  abstract,  and  fhe  defendants  were  required  either  to 
accept  or  reject  it  within  a  reasonable  time.  They  were  in 
no  respect  bound  by  it.  But  it  amounted  to  an  exhibition 
of  title  on  the  part  of  the  intestate,  and  should  have  the 
same  effect  as  if  he  had  placed  in  the  hands  of  the  defend- 
ants all  patents  and  deeds  showing  such  a  title  as  the  defend- 
ants were  entitled  to  under  contract,  which  undoubtedly  was 
a  fee-simple  title  which  would  vest  in  them  absolute  owner- 
ship of  the  real  estate  free  of  incumbrances.  It  has  been 
repeatedly  held  that  a  title  by  adverse  possession  may  be 
acquired  which  has  tlie  same  force  and  effect  as  a  title  based 
on  a  grant.  Sherman  v.  Kaney  86  N.  Y.,  57;  Leffingwell 
V.  Warren^  2  Black,  599;  Heinr-icha  v.  TeiTelly  65  Iowa,  25. 
Suck  possession  must  be  at  least  presumptive  evidence  of 
title  and  of  seizin  in  the  person  in  possession.  It  must  be 
remembered  that  the  defendants  were  in  the  undisturbed  pos- 
session of  the  premises,  and  made  objections  to  the  title  as 


Digitized  by 


Google 


288  SUPREME  COdRT  OF  IOWA, 

SteTeuson  et  a1.  ▼.  Polk  et  al. 

sliown  by  the  abstract.  We  therefore  think,  under  the  cir- 
cumstances, that  the  burden  was  on  the  defendant  to  show 
wherein  the  title,  as  shown  in  the  abstract,  was  in  any  respect 
defective. 

IV.  One  parcel  of  the  land  was  incumbered  by  a  mort- 
gage to  the  iEtna  Insurance  Company.     This  mortgage  was 

4  . .    due  January  1,   1883,  and,  as   wo   understand, 

inovai'onn-  embraced  other  lands,  which  arc  not  included  in 
curabraiice.  ^|^^  contract.  This  mortgage,  in  fact,  was  paid, 
and,  as  we  think,  satisfaction  duly  made  of  record.  But  this 
was  not  done  until  after  the  institution  of  this  action,  but 
prior  to  the  trial  in  the  court  below.  It  is  sufficient  if  the 
title  is  perfected  or  incumbrances  removed  prior  to  the  trial. 
If  the  court  can  then,  by  a  decree,  protect  the  rights  of  all 
parties,  this  is  all  either  can  justly  ask,  unless  there  has  been 
a  rescission,  or  an  offer  to  rescind,  and  the  party  so  offering 
has  done  all  he  is  required  to  do,  and  was  entitled  thereto, 
at  the  time  the  offer  was  made.  Mo  Kinney  v.  Joxhes^  57 
Wis.,  301;  S.  0.  15  IST.  W.  Rep.,  160;  Luchettv.  WilUamaon, 
37  Mo.,  ^9>%\ Montgomery  V,  Gibbs, 40  Iowa,  622;  Pom.  Oont., 
§421. 

Whether  the  defendants  were  entitled  to  a  rescission  of 
the  contract  at  the  time  it  was  claimed  such  an  offer  was 

5. : :  made,  will  be  liereafter  considered.     What  we 

gHgoto  coi^  have  said  applies  to  another  mortgage,  on  a  dif- 
leSe.^  '  ferent  tract  of  land.  This  mortgage  was  given 
to  the  Pella  Manufacturing  Company  in  1877,  and  the  mone\' 
secured  thereby  was  payable  in  1878.  It  clearly  appears 
that  the  mortgage  is  paid,  and  it  further  appears  to  be  satis- 
fied of  record  by  J.  B.  Cotton,  secretary  and  treasurer  of  said 
company.  If  Cotton  had  no  such  power,  it  devolved  on  the 
defendants  to  introduce  evidence  so  showing.  All  that  was 
done  in  this  direction  was  to  show  by  the  articles  of  incor- 
poration that  no  <<instrument  affecting  the  title  to  real  estate 
should  be  binding  unless  ordered  at  a  meeting  of  the  official 
board,"  and  such  instrument  must  be  signed  by  the  president 
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and  secretary.  This  provision  has  no  application  to  the 
release  of  a  mortgage  giv^n  to  secure  a  debt.  We  think  the 
release  of  record  is  sufficient.  Besides  this,  it  has  been  held 
that  it  is  not  essential  that  sucli  a  release  should  be  estab- 
lished, and  that  payment  of  the  mortgage  is  all  that  can  be 
justly  required.     Gxirran  v.  Rogers^  33  Mich.,  221. 

V,     One  parcel  of  the  real  estate  was  at  one  time  owned 
by   George  Billups,   and,   as  the  plaintiffs   claim,   he  con- 

^ . .   veyed,  or  intended  to  convey,  the  same  to  David 

poa»rbiHty"of  ^-  ^^^^j  ^^  1848,  but  that  the  description  of  the 
litigauon.  j^^j  j^  ^^^  strictly  correct.  It,  however,  clearly 
appears  that  the  grantee,  and  those  claiming  under  him,  have 
been  in  the  undisturbed  possession  of  such  real  estate  all  the 
time  since  the  execution  of  such  conveyance.  The  intestate 
commenced  an  action  against  said  Billups  and  others  to  cor- 
rect the  description  in  such  conveyance,  and  thus  remedy  the 
defect  in  the  title.  A  decree  correcting  the  misdescription 
in  the  conveyance  was  rendered  in  such  action  by  the  district 
court.  As  there  was  no  appearance^  a  default  was  entered 
against  the  defendants,  and  the  court  found  that  there  had 
been  due,  legal  and  timely  service  of  notice.  To  this  decree 
the  defendants  object,  because  service  was  made  on  six  of  the 
defendants  by  publication  only,  and  proof  of  the  publication 
of  notice  was  not  marked  "Filed,"  and  entered  on  the  appear- 
ance docket.  It  is  said  that  the  defendants  so  served  may, 
within  two  years  thereafter,  under  the  statute,  obtain  a  retrial 
as  a  matter  of  right.  This  is  true,  but  it  is  exceedingly 
improbable,  and  it  may,  with  reasonable  safety,  be  affirmed  that 
if  they  did  so,  they  would  not  succeed  in  having  the  decree 
set  aside.  The  long-continued  adverse  possession  would,  with- 
out more,  defeat  the  action.  A  mere  possibility  that  there 
will  be  litigation  is  not  sufficient.  There  must  be  reasonable 
probability  that  such  will  be  the  case.  Pom.  Cont,  §§  203, 
204.  It  seems  to  us  that  there  is  not  and  cannot  be  the 
slightest  probability  that  the  persons  served  by  publication 
will  ask  a  retrial. 
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The  decree  is  further  objected  to  because  the  original  notice 
showing  that  the  acceptance  of  service  on  two  of  the  defend- 

7.  judgment:  ft^ts  was  not  marked  "Filed,"  or  entered  on  the 
iSeKii?w'fties:  appearance  docket.  This  is  a  collateral  attack  on 
tack.  ^  ^ '  the  decree,  and  it  appears  certain  to  us  that  the 
failure  of  the  clerk  to  file  papers,  and  enter  the  same  on  the 
appearance  docket,  in  no  manner  affects  the  jurisdiction  of 
the  court;  and  especially  is  this  so  when  it  was  found  by  the 
court  that  notice  to  the  defendants  had  been  properly  and 
legally  served.  Counsel  cite  and  rely  on  Dickson  v.  Blair,  59 
Iowa,  531,  but  that  was  a  direct  proceeding  on  appeal.  We 
are  unable  to  see  that  the  failure  of  the  clerk  to  so  file  and 
enter  on  the  appearance  docket  any  paper,  in  the  absence  of 
a  statute  so  providing  in  express  terms,  can  oust  the  court 
of  jurisdiction,  or  have  the  effect  to  render  the  judgment 
void  when  attacked  in  a  collateral  proceeding. 

It  is  further  urged  that  it  appears  that  some  of  the  defend- 
ants in  the  action  wore  married,  and,  as  their  wives  or  hus- 

8.  action:  to  bands  were  not  made  parties,  their  right  of 
against^mis-  "dowcr"  has  not  been  extinguished.  But  it  seems 
PMties.  ^^'  quite  clear  that  no  such  right  of  dower  attached. 
In  legal  effect,  Billups  conveyed  to  Rea  the  premises  by  the 
proper  description.  The  mistake  in  incorrectly  describing 
the  premises  intended  to  be  conveyed  is  immaterial,  so  far  as 
the  right  to  dower  is  concerned.    Zea  v.  Woods,  67  Iowa,  304. 

VI.     In  discussing  the  objections  made  to   the   title  to 
what  the  parties  designate  as  the  ''Hutchinson"  tract  of  land, 
6.  ADMiNis-      ^^  should  be  assumed  that  a  fee-simple  title  was 
-  cmwleyanceof  vested    in  E.  R.  Hutchinson,    and  that  he  con- 
inoa  moft^*^     tracted  to  and  did  sell  the  same  to  one  Vink,  who 
lire.  failing  to  comply  with  the  terms  of  the  sale,  an 

action  was  commenced  against  him,  in  which  the  plaintiff 
recovered  judgment,  and  the  interest  of  Vink  in  the  real 
estate  was  sold  under  a  special  execution.  H.  P.  Hutchin- 
son was  administrator  of  the  estate  of  E.  R.  Hutchinson,  and 
he  became  the  purchaser,  and  the  real  estate  was  conveyed  by 
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the  sheriff  to  ''H.  P.  Hutchinson,  administrator."  Upon 
what  the  plaintiffs  claim  was  a  proper  application,  the  proper 
eircuit  court  authorized  said  Hutchinson,  as  such  administra- 
tor, to  sell  said  real  estate,  and  the  plaintiffs  claim  that  said 
proceedings  were  in  every  respect  regular  and  sufficient;  but 
tlie  defendants  claim  otherwise.  We  do  not  deem  it  neces- 
sary to  determine  the  questions  thus  presented.  Vink  was, 
in  effect,  a  mortgagor,  and  tl>e  mortgage  was  foreclosed,  and 
the  real  estate  sold  and  conveyed  as  above  stated.  Such  mort- 
gage, and  the  indebtedness  secured  thereby,  constituted  per- 
sonal assets  of  the  estate,  and  as  such  came  into  the  execu- 
tor's hands.  It  was  his  duty  to  collect  the  same,  and  properly 
account  therefor.  When  the  mortgage  was  foreclosed,  and  the 
land  conveyed  to  "Hutchinson,  administrator,"  it  was  still 
his  duty  to  convert  the  land  into  money,  and  account  therefor. 
But  be  was  the  owner  of  the  legal  title  to  the  laud,  and  could 
sell  and  convey  it  without  making  any  application  to  the 
court  for  that  purpose,  and  the  person  to  whom  he  so  con- 
veyed would  take  the  title,  and  was  not  required  to  see  that 
the  purchase  money  was  properly  accounted  for.'  Lockma<n 
V,  Reilly,  95  N.  T.,  64;  Long  v.  O'Fallon,  19  How.,  116. 

Some  objections  are  made  to  the  legality  of  the  foreclos- 
ure proceeding  against  Vink,  but,  clearly,  they  do  not  pre- 
sent any  valid  reasons  why  the  judgment  should  be  held  to 
be  void  in  a  collateral  attack  thereon'.  There  are  also  objec- 
tions  to  other  judgments  or  decrees  in  actions  brought  by 
the  plaintiffs  to  cure  certain  defects  of  like  character  to  those 
heretofore  stated,  to  which  the  rules  heretofore  stated  fully, 
in  our  opinion,  apply.  Wo  deem  it  unnecessary  to  more  par- 
ticularly refer  to  them. 

VII.  There  is  a  deficiency  of  four  acres  of  land  described 
in  the  bond  for  a  deed.  That  is,  there  is  that  quantity  to 
10.  YBTnooR  which  it  is  conceded  the  intestate  had  no  title- 
MnreJSlftie  Conceding  that  the  defendants  relied  on  or  stated 
mctasio? or  this  as  an  objection  to  complying  with  the  oon- 
tion.  tract  when  the  abstract  was  presented  to  them, 

we  think  it  is  not  a  valid  objection.     In  the  first  place,  the 
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four  acres  did  not  constitute  an  inducement  to  the  purchase, 
and  is  so  situated  as  not  to  detract  from  the  value  of  the  whole 
tract.  In  such  case  the  law  is  well  settled  that  compensation 
is  the  rule.  The  whole  number  of  acres  sold  was  at  least 
814.  But  we  do  not  think  the  defendants  are  entitled  to  com- 
pensation for  such  deficiency,  for  the  reason  that  we  are  sat- 
isfied from  the  evidence  that  the  four  acres  never  were  sold 
or  purchased,  and  were  described  in  the  bond  for  a  deed  by 
mistake,  and  therefore  the  district  court  correctly  reformed  it 
in  this  respect. 

VIII.     It  is  shown  that  there  are  certain  highways  on  the 
land  which  are  used  by  the  public.   The  fact  that  such  was  the 

^^    case  was  one  of  the  inducements  to  the  purchase, 

iifie?  w^n      ®^  *^**'  ^^®  public  could  readily  reach  the  town- 
""*^®*  site  proposed  to  be  laid  off.     For  the  purpose  for 

which  the  defendants  desired  to  obtain  a  portion  of  the  land, 
such  highways  were  absolutely  essential.  We  are  satisfied 
from  the  evidence  that  the  defendants  did  not  object  to  the 
title  for  this  reason  when  other  objections  were  made  to  the 
abstract  and  title.  They  well  knew  that  this  was  something 
the  plaintiff  could  not  remove,  and,  if  they  regarded  the 
existence  of  highways  as  an  objection  to  fulfilling  their  con- 
tract, they  were  bound  to  so  indicate  when  the  other  objec- 
tions were  made.  Instead  of  doing  this,  the  intestate  had 
reason  to  believe  he  could  remove  the  objections  made,  and 
perfect  his  title,  and  proceeded  to  do  so,  and  thereby  incurred 
expense  in  reliance  thereon.  The  defendants  were  bound  to 
present  all  their  objections  to  the  title  at  the  time  the  abstract 
was  presented  to  them,  or  within  a  reasonable  time  thereaf- 
ter. Besides  this,  a  literal  compliance  on  the  part  of  the 
intestate  cannot  be  required,  but  a  substantial  compliance  is 
suflScient,  if  thereby  the  defendants  obtain  all  that  consti- 
tuted the  inducement  to  the  purchase.  Wat.  Spec.  Perf.,  §§ 
422-427. 

IX.     The  bond,  as  we  have  seen,  was  executed  in  July, 
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1881.     There  was  a  parol  contract  entered  into  prior  to  that 

^^ , time,  and  a  small  portion  of  the  consideration 

bycoDTOS^f  paid.     The  exact  date  of  such  parol  contract  does 
vendee.  jj^j.  appear.     On  the  sixth  day  of  July,  1881,  the 

intestate  conveyed  to  the  railroad  company  the  right  of  way 
over  the  premises,  and  the  road  has  been  constructed  and  is 
daily  operated.  The  contract  was  centered  into  between  the 
intestate  and  Towne,  as  agent  for  the  defendants,  or  one  of 
them ;  and  he  testifies  that  the  right  of  way  was  so  conveyed 
as  a  part  of  the  sale  and  purchase.  There  is  no  evidence  con- 
tradictory to  this,  except  that  it  may  be  said  the  defendants 
deny  the  authority  of  Towne  in  this  respect,  and  that  they 
had  no  knowledge  of  such  fact.  The  railroad  corporation  is 
composed  of  Mr.  Polk  and  four  other  persons,  and  the  land 
company  is  composed  of  Mr.  Polk  and  three  persons,  who  are 
the  same  persons  who  are  members  of  the  railroad  company. 
Mr.  Towne  was  the  agent  of  Mr.  Polk,  trustee,  and  of  both 
of  these  corporations,  and  as  such  procured  the  right  of  way, 
and,  as  we  have  stated,  made  the  contract.  The  object  and 
inducement  of  the  purchase  was  the  location  of  the  town- 
site  on  the  railroad  on  the  premises.  We  think  the  intestate 
was  justified,  under  the  circumstances,  in  believing  Towne 
liad  authority  to  make  the  contract  he  did,  and  that  the 
defendants  are  bound  thereby.  Besides  this,  the  defendants 
knew  that,  unless  the  railroad  was  located  and  constructed 
over  the  land,  the  town-site  would  be  valueless;  and  for  this 
purpose  and  object  the  purchase  was  made.  Again,  no  such 
objection  was  made  to  the  abstract  and  title  when  the  other 
objections  were  made,  and  the  defendants  cannot  bo  permit- 
ted to  make  such  objection  now. 

X.     The  defendants  contend  that  time  is  of  the  essence  of 

the  contract,  but  the  contract  does  not  so  provide.     There  is 

nothing  on  its  face  which  so  indicates.     Their 

time  as  ea-      contention  is   that  time   may  be,    and   should 

sence  of  con-  *^         ' 

tract:  waiver,  gometimes   be,   regarded  as   of  the  essence   of 
the    contract,    even   when    it   is  not  so  ^expressly   stated. 
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This  will  be  conceded  when  the  object  and  purpose 
of  the  contract,  reasonably  construed,  in  the  light  of  all  the 
circumstances,  so  indicate,  and  it  has  been  so  treated  bj  the 
parties.  The  covenants  in  the  contract  are  dependent,  and 
were  to  be  performed  on  or  about  the  first  day  of  March, 
1882.  The  intestate  was  then  to  convey  a  good  title,  and  the 
defendants  to  pay  the  purchase  money.  It  was  not  until  the 
twelfth  day  of  March,  1882,  as  stated  in  the  answer,  that  the 
intestate  furnished  the  abstract.  No  objection  was  made  to 
this  delay,  but,  the  title  being  defective,  as  the  defendants 
thought,  the  plaintiff  undertook  to  obviate  such  objections. 
This  required  time,  and  the  defendants  so  knew.  Conceding 
that  time  was  of  the  essence  of  the  contract,  such  time  must 
have  been  the  day  fixed  for  performance.*  Clearly,  such  time 
was  waived,  for  it  is  not  pretended  that  there  was  any  offer  to 
rescind  made  then,  or  until  eighteen  months  afterwards. 
During  tliat  time  the  intestate  made  efforts  to  have  his  title 
approved,  but  the  defendants  still  thought  it  was  defective, 
and  urged  the  plaintiff  to  perfect  it,  and  he  was  making 
efforts  to  do  so,  until  finally,  in  September,  1883,  the  defend- 
ants made  an  offer,  and  elected  to  rescind.  It  will  be  observed 
that  no  time  of  performance  was  fixed  after  the  time  speci- 
fied in  the  bond  had  passed.  We  therefore  do  not  think  that 
time  was  of  the  essence  of  the  contract,  or,  if  it  was,  there 
was  a  waiver;  and  therefore  the  defendants  are  not  entitled  to 
a  rescission  fop  this  reason. 

XI.     The  defendants  further  contend  that  they  had  the 
right  to  rescind  at  the  time  they  made  the  offer  and  elected 

14. .  Ob-   to  do  so,  because  of  existing  incumbrances  on  the 

tujei^'r^ds-     land,  and  because  the  intestate  was  unable  at  that 

sion  of  con-       ^,  .  -r        j.»^t  ^^  .  ,    , 

tract:  terms,  time  to  couvey  such  a  title  as  they  were  entitled 
to.  The  bond  for  a  deed  was  duly  acknowledged  and  recorded. 
Mr.  Polk,  trustee,  was  therefore  invested,  as  between  him  and 
the  intestate,  with  an  equitable  title  of  record  to  the  prem- 
ises. Afterwards  he  conveyed  such  title  as  he  had  to  the 
land  company,  which  was  duly  recorded.     Afterwards  the 
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offer  to  rescind  was  made  bj  tendering  back  to  the  intestate 
the  title  bond,  and  offering  to  account  for  rents  and  profits, 
and  surrendering  possession  of  the  premises.  The  bond  and 
conveyance  to  the  laud  company  created  at  least  clouds  upon 
tlie  title,  and  we  have  been  unable  to  discover  any  evidence 
which  tends  to  show  that  the  land  company  offered  to  convey 
to  the  intestate,  or  remove  the  cloud  existing  by  reason  of  . 
the  deed  to  it. 

It  also  appears  that  by  some  contract  with  the  railroad 
company  the  land  company  had  the  right  to  locate  stations, 
and  this  right  had  been  exercised,  and  a  station  located  on 
the  land  described  in  the  contract.  A  railroad  had  been  con- 
structed over  the  premises,  and  the  track  laid  down.  This . 
was  a  permanent  structure.  The  right  of  way  was  conveyed 
by  the  intestate  without  any  other  consideration  than  that  it 
constituted  a  part  of  the  sale  and  purchase.  It  is  therefore 
apparent  that,  when  the  offer  to  rescind  was  made,  it  was 
inequitable  and  unjust  to  compel  the  plaintiff  to  take  the 
land  back.  There  had  been  part  performance  on  the  part  of 
the  plaintiff  by  the  conveyance  of  the  right  of  way,  or,  if 
this  be  not  true,  there  was  no  offer  to  remove  the  cloud  caused 
by  the  conveyance  to  the  land  company.  It  is  fundamental 
that,  before  a  contract  can  be  rescinded  by  one  party,  he  must 
place  the  other  party  in  the  same  position  he  was  at  the  time 
tlie  contract  was  made,  or  the  power  to  do  so  must  at  least 
exist.  Burge  v.  Cedar  Rapids  cfe  M,  U.  R.  Co.,  32  Iowa, 
101;  Montgomery  v.  Gihha^  40  Id.,  652.  Many  other 
authorities  might  be  cited  in  support  of  the  foregoing  pro[)- 
osition. 

XIL     We  are  unable  to  find  that  the  defendants  were 
damaged  by  the  delay.     There  is  evidence  tending  to  show, 

15, ;  ac.    in  a  general  way,  that  they  were.     One  or  more 

c^mmoi'iey:  witnesses  State  that  in  their  opinion  the  defend- 
fecSng^uScu*  ants  were  damaged,  but  no  facts  are  stated  upon 
which  such  an  opinion  could  be  based.  It  does  not  appear 
that  the  land  has  depreciated  in  value.    A  town  was  laid  off 
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on  the  land,  and  platted,  but  the  plat  was  not  recorded,  as  the 
defendants  claim,  for  the  reason  that  they  oonld  not  legally 
do  so  because  of  defects  in  the  title  and  incumbrances  on  the 
land.  Lots  in  the  town  were  advertised  for  sale  extensively, 
and  for  considerable  time,  but  it  does  not  appear  that  a  sin- 
gle application  to  purchase  was  made.  No  substantial  dam- 
age, therefore,  is  shown. 

XIII.  The  defendants  being  in  the  undisturbed  possession 
of  the  premises,  with  the  right  expressly  given  in  the  title 
bond  to  **make  changes  and  improvements"  as  they  saw 
proi)er,  and  having  failed  to  show  a  right  to  rescind,  or  that 
they  have  been  substantially  damaged,  should  comply  with 
the  contract;  and  therefore  the  plaintiffs  are. entitled  to  judg- 
ment for  the  purchase  money,  with  interest  as  specified 
therein. 

The  judgment  of  the  district  court  is  in  all  respects 

Affirmed. 
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Edwards  v.  Cosgro  et  al.  •  (Two  Cases.) 

Appeal  •  AHOUNT  in  controveest:  two  cases  ukctbd.  a  garnishee 
nnder  two  executions,  itjsued  upon  judgments  rendered  by  the  same  justice 
of  the  peace,  paid  to  the  officer  enough  of  money  to  satisfy  both  judgments, 
each  of  which  was  less  than  $100,  but  which  together  exceeded  that  sum. 
The  justice,  upon  receiving  the  money,  applied  it  upon  the  judgments,  and 
entered  an  order  discharging  the  garnishee.  While  the  money  was  yet 
in  the  justice's  hands,  an  inteivenor  appeared  and  claimed  the  whole 
of  the  money.  His  petition  was  entitled  in  but  one  of  the  cases,  bnt  it 
was  agreed  by  the  parties  that  it  should  be  applicable  to  both  of  them. 
The  justice  sustained  a  motion  to  strike  the  petition  from  the  files. 
Upon  a  writ  of  error  the  circuit  court  affirrae  1  the  ruling  of  the  justice, 
and  the  intervenor  appeals  to  this  court.  Held  that  the  action  by  the 
intervenor  was  but  a  single  proceeding,  involving  more  than  $100,  and 
that  a  certificate  of  the  trial  judge  was  not  n3cejsary  to  give  this  court 
jurisdiction  of  the  appeal. 

Justice's  Court  5  juuisdiction:  qukstio^  not  ratseo:  appeal. 
Where  a  cause  before  a  justice  of  the  peace  involved  more  than  $100, 
but  the  question  of  jurisdiction  was  not  raised,  it  could  not  be  raided  upon 
writ  of  error  in  the  circuit  court,  nor  upon  an  appeal  from  the  judgment 
of  the  circnit  court  to  this  court. 
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3.  Garnishment:  on  execution:  intervention:  when  pekmitted. 
So  long  as  money  paid  into  court  by  a  Raroisbee  on  execution  bas  not 
been  paid  over  to  tbe  execution  plaintiff,  a  tbird  party  claiminf^  tbe 
money  may  intervene  in  tbe  action  for  tbe  purpose  of  asserting  bis  daim 
to  tbe  money.  (Code,  g§  3016, 3051.)  So  held  wbere  tbe  garnishee  bad 
paid  oyer  tbe  money  and  bad  been  discharged,  witbout  answering, 
and  witbout  notice  to  tbe  execution  defendant,  and  wbere  tbe  money 
bad  been  applied  in  satisfaction  of  tbe  judgments  on  wbicb  tbe  execu- 
tions bad  been  issued,  but  bad  not  yet  been  paid  over  to  tbe  judgment 
creditors. 

Appeal  from  Louisa  Circuit  Court* 

Feiday,  March  11. 

Thb  plaintiflFd  each  recovered  a  jiidgmcat  in  justice's  court 
against  the  defendant  Oosgro.  Executions  were  issued  on 
these  judgments,  on  which  one  John  Hutf  was  garnished  as 
a  supposed  debtor  of  the  defendant.  Tiie  garnishee  paid 
over  to  the  officer  who  held  the  executions  an  amount  of 
money  sufficient  to  satisfy  both  judgments.  The  officer  there- 
upon returned  the  writs,  and  certified  in  his  return  that  he 
had  garnished  Huff  thereon,  and  that  he  had  received  the 
money  fyom  him.  He  also  paid  the  money  so  collected  to 
the  justice,  who  made  a  record  of  the  payment  on  his  docket; 
and  entered  an  order  in  each  case  discharging  the  garnishee. 
The  garnishee,  however,  had  not  answered,  nor  was  any  cause 
docketed  against  liim,  nor  had  notice  of  the  garnishment 
l>een  served  on  the  defendant  Cosgro.  While  the  money 
remained  in  the  hands  of  the  justice,  Tatlock  filed  a  petition 
of  intervention,  in  which  he  claimed  that  the  money  belonged 
to  him,  and  prayed  that  he  be  adjudged  to  be  the  owner 
thereof.  This  petition  was  entitled  in  the  cause  of  Salina 
Edwards,  but  by  the  written  agreement  of  the  parties  it  was 
made  to  apply  to  both  cases.  The  plaintiff  filed  a  motion  to 
strike  this  petition  from  the  files,  which  was  sustained  by 
the  justice.  Thereupon  the  intervener  removed  the  cause  into 
the  circuit  court  by  writ  of  error,  and  that  court,  upon  a  final 
hearing,  affirmed  the  order  of  the  justice.  Intervenor 
appeals. 
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E.  W,  Tatlocky  for  appellant. 

li.  Oald'Welly  C.  A.  Carpenter  and  Arthur  Springer ^  for 
appellee. 

Rbed,  J. — I.     The  point  was  made  by  counsel  for  appellee 
that  this  court  did  not  have  jurisdiction  of  the  cause,  for  the 

1.  APPSAL:  reason  that  the  amount  in  controversy  is  less  than 
Sratroveray:  $100,  and  there  was  no  certificate  of  the  trial 
united.  judge  that  the  case  involved  a  question  of  law 
on  which  the  opinion  of  this  court  was  desired.  Neither  of 
the  judgments  against  Cosgro  amounted  to  $100,  but  the 
two  aggregated  more  than  that  amount,  and  the  amount  of 
money  paid  by  the  garnishee  was  $105.  The  intervenor  claimed 
the  whole  of  the  money.  His  petition  was  entitled  in  but  one 
of  the  actions,  but,  as  stated  above,  the  parties  agreed  that  it 
might  be  made  applicable  to  both.  It  was  therefore  a  single 
proceeding,  which  involved  a  claim  to  the  whole  amount  of 
money  paid  by  the  garnishee. 

II.  It  is  next  insisted  that,  if  the  amonnt  in  controversy 
exceeds  $100,  the  justice  did  not  have  jurisdiction  to  deter- 
mine the  claim  made  by  the  intervenor.     But  no 

2.  JUSTIOR'S  .  ,...,..  .       a    t^        1 

court:  juris-    question  as  to  his  jurisdiction  was  raised  by  the 

diction:  que»-  ^  »*  "^ 

raised:*^ ap-      "tiotion  on  which  he   disposed   of    intervenors 
^^^'  petition,  and  neither  he  nor  the  circuit  court  could 

have  passed  upon  any  such  a  question.  The  cause  was 
removed  into  the  circuit  court  for  the  purpose  of  having  the 
ruling  of  the  justice,  in  dismissing  the  intervenor's  petition, 
reviewed,  and  that  court  could  pass  on  such  questions 
only  as  were  raised  by  the  motion;  and  the  appeal  to  this 
court  brings  up  for  review  only  such  questions  as  arose  in  the 
circuit  court,  and  were  there  passed  upon.  We  cannot,  there- 
fore, on  this  appeal,  consider  the  question  whether  the  justice 
had  jurisdiction  to  determine  the  claim  alleged  by  the  inter- 
venor in  his  petition. 

III,  The  grounds  of  the  motion  to  strike  intervenor's  peti- 


Digitized  by 


Google 


MAEOH  TERM,  188T.  299 

Bdwsrds  t.  Cosgro  et  al. 

tioa  from  the  files  were  that,  at  the  time  the  petition  was 
filed,  there  was  no  action  pending  in  which  the 

3.  GARNISH-  '  1.1  .1 

eSSution"  P^^^y  could  intervene,  the  jadgments  against  the 
whiter- °'  defendant  having  been  rendered  long  prior  to 
milted.  ^j^^^^  ^^^  ^YxQ  garnishee  having  been  discharged; 

also  that  the  monej  had  already  been  applied  in  satisfaction 
of  the  judgments,  and  could  not  be  recovered  by  the  inter- 
vener; also  that,  as  the  garnishee  had  not  answered,  but  had 
paid  over  the  money  without  being  required  to  do  so  by  any 
order  of  the  court,  the  payment  should  be  regarded  as  having 
been  made  on  the  request  of  the  defendant.  The  important 
question  is  whether  Tatlock  was  entitled  to  intervene  for  the 
purpose  of  claiming  the  money  when  the  proceedings  had 
reached  the  stage  at  which  they  were  when  he  filed  his  peti- 
tion. 

Section  2683  of  the  Code  provides  "  that  any  person  who 
has  an  interest  in  the  matter  in  litigation  *         *         * 

may  become  a  party  to  an  action  between  other  persons, 
either  by  joining  the  plaintiff  in  claiming  what  is  sought  by  the 
petition,  or  by  uniting  with  the  defendant  in  resisting  tlie  claim 
of  the  plaintiff,  or  by  demanding  anything  adversely  to  both 
the  plaintiff  and  defendant  *  *  *  "  It  is  very 
dear  that  this  provision  empowers  a  person  to  become  a  party 
by  intervention,  to  an  action  or  controversy  between  others, 
only  during  the  pendency  of  the  action.  Under  it  he  cannot 
come  into  the  case  after  judgment  or  final  order.  Section 
3016,  however,  empowers  any  person  other  than  the  defend- 
ant to  intervene  at  any  time  before  the  sale  of  attached  prop- 
erty, or  before  the  proceeds  thereof,  or  any  attached  debt,  is 
paid  over  to  the  plaintiff  in  the  action,  and  make  a  claim  to 
the  property  or  money.  This  section,  by  its  terms,  applies 
especially  to  cases  where  the  property  or  money  has  been 
seized  by  attachment,  or  garnishment  under  attachment  pro- 
ceedings. But  section  3051  provides  that  garnishments  on 
execution  shall  be  effected  in  the  manner  prescribed  in  the 
sections  governing  garnishment  on  attachment,  and  that  in 
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every  particular  the  proceedings  shall  be  the  same  as  under 
garnishment  or  attachment.  The  effect  of  this  section  is  to 
give  third  parties  who  claim  the  property  or  money  seized 
on  execution,  or  by  garnishment  on  execution,  the  right  to 
intervene,  and  assert  their  claim  at  the  time  and  in  the  man- 
ner prescribed  by  section  3016,  and  their  rights  in  the  prem- 
ises may  be  determined  in  the  manner  prescribed  in  that 
and  other  sections  in  the  same  chapter.  As,  therefore, 
the  money  in  question  had  not  been  paid  over  to  the  plaintiffs 
when  intervcnor  filed  his  petition,  he  had  the  right  to  inter- 
vene for  the  purpose  of  asserting  his  claim  to  it. 

The  fact  that  the  justice  had  credited  the  amounts  on  the 
judgments  in  no  manner  affected  his  right;  for,  under  the 
express  provision,  he  had  the  right  to  assert  his  claim  in  that 
manner  at  any  time  before  the  money  was  paid  over  to 
plaintiff. 

The  claim  that  the  payment  by  the  garnishee  should  be 
regarded  as  having  been  made  at  the  request  of  the  defend- 
ant finds  no  support  in  the  record.  It  appears  clearly 
enough,  from  the  record,  that  he  paid  over  the  money  for  the 
purpose  of  effecting  his  discharge  as  garnishee.  The  justice 
evidently  regarded  it  in  that  light,  for  he  entered  an  order 
discharging  him,  which  was  entirely  unnecessary  if  the  pay- 
ment had  been  made  in  any  other  capacity  than  that  of 
garnishee. 

We  think  the  circuit  court  erred  in  affirming  the  order  of 
the  justice  striking  the  petition  of  intervenor  from  the  files, 

Bbvbbsbd. 
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Rainbow  v.  Benson  bt  al.  loo  6291 

1.  Justices'  Courts :  selection  of  officer  to  sumhon  jury  in  crim- 

inal case:  iNqniRT  as  to  fitness.  When  a  justice  is  about  to  issue 
a  venire  for  a  jury  in  a  criminal  case  to  a  certain  peace  officer,  (Code,  § 
4673,)  the  prosecutor  may  properly  file  a  motion,  supported  by  affidavit, 
showin^^  that  such  officer  is  prejudiced  against  the  prosecution,  and  is 
likely  to  select  jurors  to  the  prejudice  of  the  state,  and  asking  that  the 
venire  be  issued  to  some  other  peace  officer;  and  in  such  case  it  is  the 
duty  of  the  justice  to  institute  an  inquiry,  and  investigate  the  truth  of 
.  the  charge,  and  govern  his  action  accordingly. 

2.  laibel:  privileobd  coac&nrNiCATiOK:  judiciai*  proceedings:  state- 

ments IN  affidavit.  Whatever  is  said  or  written  in  good  faith  in  the 
course  of  judicial  proceedings,  and  which  is  pertinent  and  material  to 
the  matter  in  controversy,  is  privileged.  So  held  as  to  the  statements 
made  by  a  prosecutor  of  alleged  criminals  before  a  justice  of  the  peace, 
in  an  affidavit  setting  forth  that  the  peace  officer  to  whom  a  venire  was 
about  to  be  issued  was  in  collusion  with  the  alleged  criminals,  and  there- 
fore an  unfit  person  to  summon  a  jury  for  their  trial. 

Appeal  from  Shelby  District  Court. 

Friday,  March  11. 

Plaintiff  brought  an  action  for  damages  for  an  alleged 
libelous  publication.  The  district  court  sustained  a  demurrer 
to  an  answer  filed  by  the  defendants,  and  from  that  order 
they  appeal. 

Smith  (&  C Meson  and  Piatt  Wicks,  for  appellants. 

Beard  dk  Myerly  and  J.  W,  Dz  Silva,  for  appellee. 

Reed,  J. — The  alleged  libelous  publication  was  contained 
in  an  affidavit  filed  by  the  defendants  in  a  criminal  action 
pending  before  a  justice  of  the  peace,  and  is  as  follows:  "  I, 
F.  E.  Benson  and  John  Reed,  on  oath  state,  I  (John  Reed) 
am  the  party  filing  the  information  herein,  and  that  G.  S. 
Rainbow,  tlie  deputy  sherifi^,  the  officer  to  whom  it  is  proposed 
to  issue  the  venire  and  have  to  summon  the  jury  in  such 
cause,  and  act  as  constable  or  officer  therein,  is  prejudiced  in 
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favor  of  the  defendant  in  said  cause,  and  is  colluding  with 
said  defendant,  and  men  in  the  saloon  business,  for  the  purpose 
of  preventing  their  conviction;  and  to  that  end  he,  in  exercis- 
ing the  duty  of  selecting  and  impaneling  a  jury  to  try  said 
cause,  wherein  a  party  is  accused  of  the  crime  of  selling 
intoxicating  liquors,  takes  particular  pains  to  select  men  who 
are  opposed  to  the  enforcement  of  the  prohibitory  law,  so 
called,  and  in  hopes  thereby  to  secure  the  acquittal  of  the 
defendant  then  to  be  tried;  and  that,  if  he  should  be  allowed 
to  select  a  jury  in  that  cause,  affiant  believes  and  alleges  that 
he  would,  in  the  manner  as  aforesaid,  select  a  jury  in  the 
interest  of  the  defense,  and  with  an  object  of  securing  the 
defendant's  release.     All  this  I  verily  believe." 

The  answer  alleged  that  the  defendants,  at  the  time  they 
signed  and  filed  the  paper,  were  citizens  of  Shelby  county; 
that  the  defendant  John  Reed  had  filed  an  information  before 
a  justice  of  the  peace,  accusing  one  Al  Wicks  of  the  crime 
of  selling  intoxicating  liquors  contrary  to  law;  that,  when 
said  Wicks  was  brought  before  the  justice  for  trial  on  said 
charge,  he  demanded  a  trial  by  jury,  and  thereupon  the  jus- 
tice was  about  to  direct  the  plaintiff  to  prepare  a  list  of 
names  from  which  such  jury  would  be  drawn,  and  to  issue 
to  him  a  venire  to  summon  said  jurors,  when  the  defendant 
Eeed  made  a  motion  orally  asking  the  justice  to  designate 
some  other  peace  officer  to  perform  said  duties,  on  the  ground 
that  plaintiff  was  prejudiced  against  the  interests  of  the  state 
in  cases  of  that  character;  that  he  was  directed  by  the  jus- 
tice to  reduce  the  motion  to  writing,  and  support  the  same 
by  affidavits,  and  that  he  thereupon  made  and  filed  a  written 
motion  to  that  effect,  and  filed  the  affidavit  in  question  in 
support  thereof;  that  said  motion  and  affidavit  were  made 
and  filed  in  good  faith,  and  without  malice,  and  in  the  per- 
formance of  a  public  duty;  and  that  defendants  had  good 
grounds  for  believing,  and  did  believe,  that  the  allegations  in 
the  affidavit  were  true,  and  that  they  made  the  same  for  the 
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sole  purpose  of  imparting  to  the  justice  the  matters  contained 
therein. 

The  grounds  of  the  demurrer  were  that  the  justice  did  not 
have  jurisdiction  of  the  subject  to  which  the  publication 
referred,  and  that,  upon  the  facts  alleged  in  the  answer,  it 
was  not  privileged.  The  law  undoubtedly  is  that  whatever 
is  said  or  written  in  the  course  of  a  judicial  proceeding,  and 
which  is  pertinent  and  material  to  the  matter  in  controversy, 
is  privileged.  The  question  in  this  case  is  whether  the 
answer  shows  that  the  communication  in  question  is  within 
that  rule.  It  will  readily  be  conceded  that  the  matters 
alleged  in  the  aflBdavit  had  no  relevancy  to  the  charges 
involved  in  the  criminal  cause  which  was  pending  before  the 
justice,  and  which  was  about  to  be  tried.  But  in  our  opin- 
ion that  consideration  is  not  at  all  material  to  the  inquiries 
before  us.  Whether  the  communication  was  privileged 
depends  upon  whether  the  justice  had  the  power,  when  Reed 
objected  to  the  designation  of  plaintiflF  for  the  performance 
of  the  duty  of  making  the  jury  list,  to  enter  upon  an  inquiry 
as  to  the  truth  of  the  matters  alleged  in  the  motion,  and 
determine  therefrom  whether  plaintiff  was  a  proper  person 
to  be  designated  for  the  performance  of  the  duty,  and  whether 
the  matter^  alleged  in  the  affidavit  were  pertinent  and  ma- 
terial to  such  inquiry. 

I.     As  to  the  power  of  the  justice  to  entertain  the  motion 

and  make  the  inquiry:     The  statute  (Code,  §  4673)  provides 

that,  "if  a  trial  by  lury  be  demanded,  the  lus- 

L  JUSTICES  '  J     J        J  'J 

Sonof  officer"  ^^^®  ^^^^^  direct  any  peace  officer  of  the  county 
iSnTincrlm-    *^  make  a  list  in  writing  of  the  names  of  eight- 
luquL^asto    cen  inhabitants  of  the  county  having  the  quali- 
^^^  lications  of  jurors  in    the   district   court,  from 

which  list  the  prosecutor  and  defendant  may  each  strike  out 
three  names."  Other  sections  provide  that  the  twelve  jur- 
ors whose  names  remain  upon  the  list  shall  be  summoned  to 
appear  before  the  justice,  and  that  the  jury  for  the  trial  of 
the  cause  (which  consists  of  six  persons)  may  be  selected 
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from  this  number.  It  will  be  seen  that  the  duty  of  making 
the  list  of  eighteen  names  is  one  of  very  considerable 
importance.  The  officer  who  performs  that  duty  has  it  in 
his  power  to  compel  the  parties  to  accept  as  triers  of  the 
cause  the  persons  selected  by  him,  however  objectionable 
they  may  be  to  them.  Of  course,  the  presumption  is  that 
the  officer  will  properly  perform  the  duty  imposed  upon  him; 
but  the  power  might  be  abused,  to  the  great  detriment  of  the 
parties. 

The  section  quoted  above  confers  upon  the  justice  a  dis- 
cretion in  the  selection  of  the  officer  for  the  performance  of 
the  duty.  The  language  is  that  he  "  shall  direct  any  peace 
officer  of  the  county"  to  make  the  list.  He  is  empowerefl 
by  this  language  to  designate  the  sheriff,  or  one  of  his 
deputies,  or  any  constable  in  the  county,  for  the  performance 
of  the  duty,  and  to  use  his  discretion  in  making  the  selec- 
tion. In  the  exercise  of  this  discretion,  it  is  his  duty  to  select 
such  officer  as  he  believes  will  act  fairly  and  impartially  as 
between  the  parties.  This  power  to  select  a  single  individual 
from  among  a  number,  for  the  performance  of  the  duty, 
necessarily  includes  the  power  to  institute  an  inquiry  as  to 
the  fitness  of  the  one  intended  to  be  designated,  when  a 
question  as  to  his  fitness  arises.  The  parties'  in  interest 
clearly  have  the  right  to  object  to  the  designation  of  a  par- 
ticular officer  on  the  ground  of  his  unfitness  for  the  perform- 
ance of  the  duty.  Monstrous  wrongs  might  be  perpetrated 
if  the  law  were  otherwise.  Suppose  the  justice  was  about 
to  designate  an  officer  whom  the  defendant  had  reason  to 
believe  was  the  real  instigator  of  the  prosecution  against 
him,  or  who  was  his  bitter  personal  enemy,  certainly  the  law 
would  give  him  the  privilege  of  objecting  to  the  designation 
of  that  particular  person.  And,  when  such  objection  was 
made,  it  would  clearly  be  the  duty  of  the  justice  to  institute 
an  inquiry  as  to  the  truth  of  the  charge.  In  making  such 
inquiry,  it  would  often  become  necessary  for  him  to  hear 
evidence  in  support  or  resistance  of  the  objection. 
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And  we  think  the  informant  has  the  same  right  to  enter 
an  objection  to  the  designation  of  a  particular  officer.  He 
is  not  a  party  to  the  record,  it  is  true,  but  the  law  allows 
him  to  institute  the  prosecution  for  the  reason  that,  as  a  cit- 
izen of  the  state,  he  has  an  interest  in  the  faithful  execution 
of  its  laws.  Indeed,  the  duty  of  private  individuals  to 
institute  criminal  prosecutions  is  often  among  the  highest 
duties  of  citizenship;  and,  liaving  instituted  such  a  prosecu- 
tion, he  has  the  right  to  have  the  cause  fairly  and  impartially 
tried.  The  right  to  make  the  objection  in  question  results 
necessarily  from  his  relation  to  the  case..  The  investigation, 
while  it  does  not  relate  to  the  matters  involved  in  the  main 
cause,  takes  place  in  the  progress  of  the  case,  and  is  incident 
to  it.  It  is  a  judicial  investigation  in  the  same  sense  that 
the  trial  by  a  court  of  record  of  a  challenge  to  a  juror  for 
cause  is  a  judicial  investigation. 

II.     The  matters  alleged  in  the  affidavit  were  clearly  per- 
tinent and  material  to  the  subject  of  the  investigation.   They 
2.  ftiBEL:         tended  to  show  that  the  officer  was  the  partisan 
comnmiiica.     of  the  defendant,  and  that  he  would,  if  intrusted 
pnlceedinBs:    with  the  duty  of  selecting  the  jurv,  exercise  the 

statements  In  ^-,  .,  .i-i."        ^ 

affidavit.  power  of  his  position  with  the  view  of  securing 
the  acquittal  of  the  defendant,  regardless  of  the  merits  of 
the  case.  .If  the  statements  of  the  affidavit  were  true,  he 
was  not  a  fit  person  to  be  intrusted  with  the  power  proposed 
to  be  conferred  upon  him.  If  the  statements  were  made  in 
good  faith,  and  in  the  honest  belief  that  they  were  true,  they 
are  privileged. 

Reversed. 
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M«t)  de5  Ball  v.  The  Keokuk  &  Northwestern  R'y  Co. 

1.  Pleading:   amendment  after  verdict.    On  an  appeal  from  an 

award  of  damages  for  right  of  way  taken  by  a  railroad  company,  where 
the  land  was  in  township  sizty-soTen,  and  the  trial  and  all  the  proceed- 
ings had  reference  to  that  land,  but  the  land  was  described  in  the  papers 
as  being  in  township  sixty-ninei  held  that  plaintiff  was  properly 
allowed  to  amend,  after  verdict,  by  substituting  sixty-seven  for  sixty- 
nine. 

2.  Action:  other  action  pending:   removal  of  bar.    Where  the 

pendency  of  a  former  action  is  relied  upon  as  a  bjur,  the  dismissal  of 
the  former  action,  before  the  question  of  its  pendency  comes  before  the 
court  for  determination,  removes  the  bar.  ( Rush  v.  Frost,  49  Iowa, 
183,  followed.) 

8.  Bailroads:  right  of  wat  damages:  evidence  on  appeal.  On  an 
appeal  from  an  award  of  damages  for  land  taken  for  right  of  way  for  a 
railroad,  it  was  error  to  allow  evidence  as  to  the  damages  per  acre  to 
the  land  from  which  the  right  of  way  was  taken,  without  definite 
proof  as  to  the  number  of  acres  in  the  several  tracts.  It  was  also  error 
to  allow  evidence  of  damages  to  certain  tracts  indefinitely  referred  to 
by  couiSsel,  and  which  were  not  clearly  shown  to  be  crossed  by  the  rail- 
road or  involved  in  the  case. 

Appeal  from  Lee  Circuit  Court. 

Friday,  March  11. 

The  appeal  is  from  proceedings  instituted  to  ascertain  the 
right  of  way  damages  due  tlie  plaintiff  by  reason  of  the  tak- 
ing of  land  for  the  defendant  railway  company.  A  sheriff's 
jury  was  called,  and  the  damages  assessed.  From  the  assess- 
ment the  defendant  appealed  to  the  circuit  court,  where  a 
trial  was  had,  and  the  damages  were  again  assessed.  From 
that  assessment  the  defendant  appeals  to  this  court. 

James  II.  Anderson^  for  appellant. 

D,  N.  Sprague  and  Frank  Uagerman^  for  appellee. 

Adams,  Ch.  J. — I.  In  the  proceedings  as  instituted,  and 
in  the  trial  upon  appeal  in  the  circuit  court,  the  land  in 
1.  pleading:    question  was  described  as  in  township  sixty-nine, 

amendment        \  ,        i-...  ,..x 

after  verdict,    whereas   the   land   is   in   township   sixty-seven. 
After  the  verdict  the  plaintiff  asked  leave  to  amend  the 
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papers  so  as  to  describe  the  land  as  in  township  sixty-seven, 
and  snch  amendment  was  allowed  to  be  made.  The  defend- 
ant claims  that,  in  allowing  sach  amendment,  the  court 
erred. 

The  sheriflF's  jury  examined  the  land  in  question  in  town- 
ship sixty-seven,  and  all  the  witnesses  who  testified  upon  the 
trial  upon  appeal  testified  with  reference  to  the  same  land. 
No  one  was  misled  by  the  mistake  in  describing  the  town- 
ship at  first  as  township  sixty-nine.  The  amount  of  dam- 
ages assessed  could  not  have  been  different  if  the  mistake 
had  not  been  made.  After  the  amendment,  the  papers,  upon 
their  face,  applied  to  the  land  intended,  and  ever^  interest 
of  the  defendant  was  protected.  We  think  that  the  amend- 
ment was  allowable  in  furtherance  of  justice,  and  that  tlie 
defendant  has  no  good  ground  of  complaint. 

II.  The  defendant  filed  an  answer  in  the  circuit  court, 
in  which  it  averred  that  the  plaintiff"  had  another  action 

.  pending  for  the  same  damages.  The  fact 
pSoSng^  ro-  '^PP^ars  to  be  that  there  was  another  action  pend- 
mo?ai  of  bar.  jjjg  ^^  ^j^^  ^Jj^q  these  proceedings  were  com- 
menced, but  was  dismissed  before  the  trial  on  appeal. 
Whatever  may  be  the  rule  at  common  law,  under  our  prac- 
tice the  dismissal  of  the  former  action,  before  the  question 
as  to  its  pendency  comes  before  the  court  for  determination, 
removes  the  bar.     Hiish  v.  Frost,  49  Iowa,  183. 

III.  The  defendant  has  presented  a  large  number  of 
questions  arising  upon  the  introduction  of  evidence,  but  it 
3.  BAILB0AD8:  wlll  not  bc  ucccssary  to  consider  them  all.     The 

^aResTevi-  case  in  some  respects  presents  itself  to  us  as  a 
appeaL  remarkable  one.     The  amount  of  land  taken  by 

the  railroad  company  was  about  eight  acres.  No  buildings 
seem  to  have  been  disturbed,  and  yet  the  jury  assessed  the 
plaintiff's  damages  at  $3,259.44.  How  much  land  there 
was  in  the  farm  does  not  appear  from  any  reliable  evidence. 
In  the  petition  of  the  plaintiff  to  the  sheriff,  asking  him  to 
summon  a  jury  to  assess  the  damages,  the  land  is  described 
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as  embracing  two  tracts  of  forty  acres  each,  and  one  tract  of 
t,  fifty-four  and  one-half  acres,  and  one  tract  described  as  half 

of  a  quarter  section.  No  one  of  the  governmental  subdivis- 
ions is  described  as  fractional,  and,  taking  the  description  as 
it  stands,  the  amount  should  be  presumed  to  be  214^  acres. 
Yet  none  of  the  witnesses  speak  of  it  as  such,  and  a  part  of 
them,  without  any  tangible  evidence  upon  the  subject, 
assume  that  there  was  more,  and  estimated  the  damages  at  a 
certain  amount  per  acre. 

The  case  seems  to  have  been  tried,  on  the  part  of  the 
plaintiff,  in  a  very  loose  and* confused  way.  Some  of  the 
evidence  as  presented  in  the  abstract  is  not  intelligible.  The 
court  itself  seems  to  have  been  confused  by  the  way  the 
plaintiff's  counsel  examined  his  witnesses.  "Whether  the 
witnesses  themselves  had  a  better  understanding  of  what 
was  asked  we  do  not  know.  Testimony  was  allowed  in 
regard  to  an  eighty-seven-acre  tract,  against  the  objection  of 
the  defendant  that  no  such  tract  is  described  in  the  papers 
in  the  case.  The  plaintiff  testified  that  the  tract  was  worth 
forty  dollars  per  acre  before  the  road  was  built;  that  the 
road  ran  slantwise  across  it;  and  that  the  tract  was  damaged 
eighteen  dollars  per  acre.  It  is  certain  no  such  tract  appears 
to  be  described  in  the  papers.  There  is  a  tract  described 
presumably  containing  eighty  acres,  and  no  more.  Possibly 
this  is  the  tract  referred  to.  But,  according  to  the  map 
introduced,  the  railroad  does  not  touch  the  tract.  Again, 
the  defendant's  counsel,  after  examining  him  in  regard  to 
what  is  called  the  eighty-seven-acre  tract,  proceeded  as  fol- 
lows: "Now,  then,  take  the  next  forty  acres, — the  forty 
south  of  the  eighty-seven-acre  tract."  Answer.  "  Yes,  sir." 
"What  was  tht^t  worth  before  the  railroad  was  built?"  A. 
"  Worth  about  forty-five  dollars  per  acre."  "  When  they  put 
the  railroad  in  there,  what  was  it  worth  then?"  A.  "  It  was 
worth  about  twenty  dollars,  the  way  I  had  it."  Here  we 
find  an  inquiry  made  about  a  forty-acre  tract  south  of  the 
eighty-seven-acre  tract;    but  there  is  no  forty-acre  tract 
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involved  in  these  proceedings  lying  south  of  what  is 
described  as  ^*  the  west  half  of  the  southeast  quarter  of  sec- 
tion nine,"  nor  does  the  map  purport  to  show  such  forty- 
acre  tract.  If  there  is  an  eighty-seven-acre  tract  lying  north 
of  a  forty-acre  tract  involved  in  the  proceedings,  it  is  not  the 
W.  ^  of  the  S.  E.  ^  of  section  9.  We  think  it  was  error  to 
admit  evidence  in  regard  to  an  eighty,  seven-acre  tract  with- 
out any  evidence  that  there  was  such  tract,  and  especially  as 
the  witnesses  generally  estimated  the  damages  at  a  certain 
amount  per  acre. 

IV.  The  plaintiff's  counsel  then  proceeded  as  follows: 
**Now,  there  is  an  eighty, — the  last  towards  Keokuk;  does 
the  railroad  run  on  that?"  Answer.  "  It  cuts  off  a  corner." 
This  evidence  was  objected  to,  and  we  think  properly.  A 
forty-acre  tract  had  been  mentioned  as  south  of  the  eighty- 
seven-acre  tract,  and  now  an  eighty-acre  tract  is  inquired 
about  as  south  of  the  south  forty.  There  is  certainly  no 
3uch  tract  involved  in  these  proceedings,  and  we  do  not 
think  that  any  evidence  should  have  been  admitted  concern- 
ing it.  It  is  true  that  further  on  an  objection  was  inter- 
posed to  any  evidence  respecting  the  N.  E.  ^  of  section  16, 
and  the  court  ruled  upon  the  objection  in  the  defendant's 
favor,  the  ruling  being  made  in  these  words:  "It  is  not 
competent  to  show  damages  as  to  the  last  eighty  bought 
since  the  taking  of  the  right  of  way."  But  this  ruling  did 
not  purport  to  exclude  the  evidence  which  had  been  previ- 
ously expressly  admitted  over  the  defendant's  objection, 
when  an  inquiry  was  made  about  an  eighty  lying  south  of 
the  south  forty.  Possibly  the  court  intended  that  it  should 
bo  so  understood,  but  no  jury  could  be  properly  relied  upon 
to  find  its  way  through  so  much  confusion  of  terms. 

Evidence  should  not  have  been  allowed  as  to  the  damages 
per  acre,  without  definite  proof  as  to  the  number  of  acres, 
and  accurate  words  of  description  of  the  tracts  should  have 
been  used  in  the  examination  of  the  witness,  and  all  evidence 
as  to  damages  to  land   not  embraced  in  the  proceedings. 
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whether  it  might  have  been  embraced  or  not,  should  have 
been  excluded. 

We  think  that  the  judgment  must  be 

Kevbbsed. 


Blajtfobd  v.  The  Minneapolis  &  St.  Louis  Wy  Oo. 

1.  Railroads:  bight  to  fence  track  iK  cxtibs  and  towns.  A  rail* 
road  corporation  does  not  have  the  right  to  fence  its  track  in  cities  and 
towns  where  it  is  intersected  by  ttreets  and  alleys;  and  it  is  immaterial 
whether  the  track  crosses  a  lot  or  block  for  a  greater  or  less  distance,  or  • 
whether  the  lot  or  block  is  owned  by  one  or  many  persons.  Beck  and 
Rbbd,  J.  J.,  dissenting. 

Appeal  from  Boone  Circuit  Cott/rt. 

Feiday,  March  11. 

Action  to  recover  under  the  statute  double  the  value  of  a 
cow  killed  by  a  train  on  the  defendant's  road,  at  a  point 
where  it  had  the  right  to  fence  its  track.  It  is  also  stated  in 
the  petition  that  the  train  was  carelessly  and  negligently 
operated.  Trial  to  the  court;  judgment  for  the  plaintiff; 
defendant  appeals. 

A.  E.Clarkey  for  appellant. 

Crooks  dk  Jordan^  for  appellee. 

Seevebs,  J. — Certain  fact^  were  stipulated  and  agreed 
upon,  among  which  were  the  following:  "The  plaintiff's 
cow,  while  at  large  in  the  streets  of  the  incorporated  town 
of  Ogden,  at  a  point  where  said  town  was  platted  and  laid 
out  in  blocks,  streets  and  alleys,  was  struck  and  killed  by 
defendant's  train,  where  the  defendant's  road  crosses  one  of 
the  lots  of  said  town." 

The  amount  in  controversy  being  less  than  $100,  we  are 
required  to  determine  the  following  question:  "Has  a  rail- 
road corporation  the  right  to  fence  its  track  and  right  of  way 
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when  the  same  passes  over  and  across  a  town  lot  or  block, 
264  bj  574  feet,  being  a  portion  of  the  territory  embraced 
in  and  within  the  corporate  limits  of  an  incorporated  town 
which  is  laid  out  and  platted  in  streets  and  blocks?" 

We  are  unable  to  determine,  from  the  facts  stipulated  and 
the  foregoing  question,  whether  the  lot  or  block  is  all  owned 
by  one  person,  or  by  several,  or  whether  the  road  crosses  it 
for  the  distance  of  574  or  only  264  feet.  We  incline,  how- 
ever, to  think  it  immaterial  what  the  facts  are  in  the  respects 
mentioned.  We  will  therefore  assume  that  the  lot  in 
question  is  owned  by  one  peison,  and  that  the  road  passes 
across  it,  at  a  right  angle,  for  the  longest  distance  mentioned. 
While  this  assumption  is  made,  it  is  obvious  that  in  some 
other  case  it  may  appear  that  the  blocks  are,  say,  250  feet 
square,  divided  into  lots  of  twenty-five  feet,  each  of  which  is 
crossed  by  the  road  for  that  distance,  and  each  lot  is  owned 
by  a  different  person.  If  this  makes  any  difference,  and 
each^ease  must  be  decided  according  to  the  facts  shown  in 
the  record,  then  it  would  seem  to  be  a  question  for  the  jury, 
under  proper  instructions  from  the  court,  as  to  whether  the 
right  to  fence  existed;  that  is,  whether  the  railroad  company 
had  such  right.  We,  however,  are  asked  to  determine  the 
question  propounded  as  a  matter  of  law,  and  such  it  has  been 
assumed  to  be  in  numerous  decisions  of  this  court,  and  such 
we  believe  it  to  be,  and  such  question  we  think  may  be 
stated  as  follows:  whether  a  railroad  company  has  the  right 
to  fence  its  track  within  the  corporate  limits  of  a  city  or 
town,  outside  of  or  beyond  the  switches  and  depot  grounds, 
but  within  that  part  of  the  corporate  limits  where  the  track 
is  intersected  by  streets  and  alleys.  We  assume  that  outside 
or  beyond  where  there  are  any  streets,  and  where  the  land  is 
used  for  agricultural  purposes,  although  within  the  corpora- 
tion, the  right  to  fence  exists.  Coyle  v.  Chicago^  M.  i&  St. 
P.  Ry  Co.,  62  Iowa,  518. 

Assuming,  then,  that  the  question  to  be  determined  is  cor- 
rectly stated,  it  is  immaterial  whether  the  lot  or  block  is 
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crossed  by  the  road  for  the  distance  of  250  or  600  feet,  and 
whether  it  is  owned  by  one  or  many  persons.  The  real  legaJ 
question  is  whether  the  right  to  fence  exists  within  the  cor- 
porate limits,  as  above  limited  and  defined.  K  it  does,  then 
cattle-guards  must  be  constructed  on  both  sides  of  each 
street  and  alley,  for  the  reason  that  the  fence  would  not  pre- 
vent stock  from  getting  on  the  track  without  such  cattle- 
guards.  Mundhenk  v.  Central  Iowa  B?y  Co,y  57  Iowa, 
718. 

It  is  provided  by  statute  that,  when  a  person  owns  land  on 
both  sides  of  a  railway,  the  corporation  may  be  required  to 
construct  a  cattle-guard  and  causeway,  and  the  corporation 
also  is  required  to  construct  cattle-gfiards  where  the  railway 
enters  or  leaves  improved  or  fenced  land.  Sections  1268, 
1288,  Code.  Does  this  statute  apply  to  lots  and  blocks  in 
towns  and  cities?  As  there  are  no  restraining  words,  such  a 
construction  could  be  placed  thereon  with  as  much  pi'opriety 
as  the  theory  adopted  by  the  circuit  court  in  relation  to  the 
right  to  fence.  The  corporation  is  not  required  to  fence, 
but,  if  it  fails  to  do  so,  it  is  absolutely  liable  for  stock 
injured  or  killed.     Code,  §  1289. 

There  are  no  exceptions,  and  it  is  immaterial  where  the 
stock  is  injured  or  killed.  But  it  is  evident  that  the  corpo- 
ration does  not  have  the  right  to  fence  across  highways. 
There  is  clearly  one  other  exception, — it  does  not  have  the 
right  to  fence  its  depot  grounds;  and  it  makes  no  diflTerence, 
we  apprehend,  whether  such  grounds  are  in  a  city  or  town, 
or  not  within  either.  Davis  v,  Burlington  <&  M.  R.  R'y 
Co,^  26  Iowa,  549.  The  question  under  consideration  was 
elaborately  considered  in  the  cited  cjise,  and,  while  the  pre- 
cise question  under  consideration  was  not  in  that  case,  yet  it 
is  evident  that  it  was  in  the  mind  of  the  court,  and  was  con- 
sidered. Among  other  things,  it  is  said  in  the  opinion: 
"The  fitness  or  propriety  of  fencing  a  road,  we^need  hardly 
say,  depends  upon  circumstances.  *  *  .  ♦  The 
legislature  had  in  mind,  beyond  question,  these  lines  as  they 
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were  CDiistructed  over  our  prairies,  knowing  that  cattle  were 
free  commoners,  and  desiring  to  protect  stock  running  at 
large  so  generally  in  agricultural  districts  of  the  state." 
The  opinion,  as  a  whole,  clearly  conveys  the  impression  that 
it  was  written  with  the  view  and  intended  to  determine  two 
other  cases  then  pending,  in  which  the  facts  were  different. 
Those  cases  are  Rogers  v.  Chicago  c&  N.  W.  R^y  Co,^  26 
Iowa,  558,  and  DuranA  v.  Same^  Id.,  559.  In  the  former, 
the  following  instruction  was  given:  "That,  if  the  horse 
was  killed  in  the  town  of  Oxford,  but  not  on  the  depot 
grounds,  or  within  the  switches,  and  not  on  any  street  cross- 
ing, and  the  road  was  not  fenced,  the  verdict  should  be  for 
the  plaintiff  for  double  the  value."  And  an  instruction 
embodying  the  proposition  that  the  company  would  not  be 
liable,  under  the  statute,  for  failure  to  fence  within  the  limits 
of  the  town  situated  and  traversed  by  the  road,  as  this  was, 
being  refused,  there  was  a  verdict  for  the  plaintiff.  The 
court  said:  ''In  principle,  this  case  is  *on  all  fours'  with 
that  immediately  preceding,  [Davis  v.  Burlington  c&  M.  R. 
Ry  Go.)  The  argument  made  we  will  not  repeat.  Following 
the  construction  there  given  of  the  statute,  this  judgment  is 
erroneous." 

When  the  foregoing  cases  are  carefully  considered,  we 
think  it  is  evident  that  this  court  is  committed  to  the  rule 
that  a  railroad  corporation  does  not  have  the  right  to  fence 
its  track  in  cities  and  towns  where  it  is  intersected  and 
crossed  by  streets  and  alleys.  The  question  we  are  required 
to  determine  must  therefore  be  answered  in  the  negative. 

The  circuit  court  saw  fit  to  pi'opound  another  question, 
and  that,  in  substance,  is  whether  the  defendant  is  liable  on 
the  ground  of  negligence.  Inasmuch  as  the  court  rendered 
judgment  for  double  the  value  of  the  cow,  this  question  is 
immaterial,  and  only  presents  for  determination  an  abstract 
proposition,  and  therefore  we  are  not  required  to  consider  it. 

Reversed. 

Beck,  J.,  dissenting. — Under  the  decisions  in  this  court, 
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a  railroad  company  may  fence  its  track  whenever  it  is  «  fit, 
proper  and  suitable"  to  do  so,  and  the  right  rests  upon  the 
public  convenience,  the  public  interest,  and  not  upon  the 
convenience  of  the  railway  company.  This  rule  has  beeo 
applied  by  this  court  to  cases  wherein  was  involved  the  right 
to  fence  depot  grounds  and  a  strip  of  land  adjacent  to  a  rail- 
road track,  "designed  to  aflFord  room  for  teaming  and  driv- 
ing" on  each  side  of  the  track.  Davis  v.  JSurlington  ds  M. 
a.  R'y  Co.y  26  Iowa,  549;  Rogers  v.  Chicago  <&  N.  W.  R'y 
Co.,  Id.,  558. 

This  court  has  not  held  that  a  railroad  company  has  not 
the  right  to  fence  its  track  within  the  limits  of  a  town  or 
city,  when  the  public  interest  and  convenience  do  not  pro- 
hibit it.  Gilmaii  v,  Sioux  City  ib  P,  R^y  Co.,  62  Iowa, 
299,  and  Coyle  v.  Chicago,  M.  c&  St.  P.  Ry  Co.,  Id.,  518, 
are  claimed  by  counsel  to  so  hold,  but  they  are  not  to  that 
effect. 

The  mere  fact  that  a  lot,  containing  nearly  four  acres,  (the 
lot  in  question  being  that  size,)  is  within  a  town  or  city, 
does  not  authorize  the  conclusion  that  the  interest  and  con- 
venience of  the  public  does  not  demand  that  a  railway  run- 
ning through  it  should  not  be  fenced.  Indeed,  it  may  be 
that  a  fence,  in  such  a  case,  is  more  urgently  demanded  by 
the  public  good  than  in  case  of  farming  lands  away  from 
towns  and  cities.  It  will  be  observed  that  the  facts  shown 
by  the  question  submitted  in  this  case  disclose  that  the  rail- 
road runs  "  over  and  across  "  the  town  lots,  not  upon  a  street 
or  road  adjacent  thereto.  The  foregoing  opinion,  while 
admitting  that  the  rule  it  approves  has  not  been  held  by  this 
court,  declares  that  it  was  in  the  "  mind  "  of  the  court,  and 
therefore  recognized  in  Davis  v.  Burlington  <k  M.  R.  R^y 
Co.,  26  Iowa,  549.  "We  cannot  fathom  the  "mind"  of  the 
court  in  order  to  determine  the  rule  of  law  decided,  nor  can 
we  consider  the  arguments  advanced  in  the  discussion  by  the 
court  in  order  to  determine  the  point  decided.  We  look  to 
the  facts,  and,  if  we  discover  that  the  point  was  not  in  the 
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case,  whatever  is  said  about  it  is  not  to  be  regarded  as  a 
decision;  it  is  mere  dwtum.  The  foregoing  opinion  admits 
what  is  true, — that  the  question  before  us  was  not  in  the 
case  cited;  it  is  therefore  no  authority  in  this  case. 

A  doubt  may  well  be  expressed  as  to  whether  the  point  in 
controversy  in  this  case  was  "  in  the  mind  "  of  the  court  in 
the  case  cited,  and  whether  any  arguments  found  in  it  sup- 
port the  conclusion  reached  in  the  foregoing  decision. 

Reed,  J.,  concurs  in  this  dissent. 


Ellithobpe  v.  Reidksil  et  al. 

1.  Appeal  to  Supreme  Court:  amount  in  controversy.     Plaintiff 

in  his  petition  alleged  that  defendants  had  entered  upon  his  land  and 
cat  and  carried  away  a  portion  of  the  crops,  and  laid  his  damages  at  $100. 
He  also  asked  for  an  injunction  to  restrain  them  from  cutting  and  carry- 
ing, away  the  remainder  of  the  crops.  Held  that  the  amoont  in  contro- 
versy,  as  shown  by  the  pleadings,  exceeded  $100,  and  that  an  appeal 
would  lie  to  this  court  without  the  certificate  of  the  trial  judge. 

2.  Bxeoution :  growing  crops  cannot  be  sold  under*    Immature 

crops  belong  to  the  land  on  which  they  are  growing,  and  they  cannot  be 
levied  upon  and  sold  on  execution  as  personal  property;  and  where  such 
sale  is  attempted  the  purchaser  acquires  no  right  which  he  can  assert  as 
against  one  who  purchases  the  realty  from  the  judgment  debtor  before 
the  maturity  of  the  crops.  (See  opinion  for  cases  followed  and  distin- 
guished.) 

Appeal  from  Ida  Circuit  Gourt. 

Saturday,  March  12. 

Plaintiff  claimed  damages  for  an  alleged  trespass  com- 
mitted by  the  defendants  in  entering  upon  certain  premises 
belonging  to  him,  and  cutting  and  carrying  away  a  portion 
of  the  crops  growing  thereon.  He  also  prayed  for  an  injunc- 
tion to  restrain  defendants  from  committing  further  trespass 
on  the  premises.  There  was  a  verdict  and  judgment  foi 
defendants.     Plaintiff  appeals. 
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Z.  A.  Berry ^  for  appellant. 
Gray^  Warren  <&  Biichanany  for  appellees. 

Rked,  J. — L  Appellees  filed  a  motion  to  dismiss  the 
appeal,  on  the  ground  that  the  amoant  involved,  as  shown 
1.  APPBAL  to    by  the'pleadinffs,  does  not  exceed  $100,  and  that 

supreme  "^  ^ ,  ^^, '  ./•,,. 

court: amouDt  no  question  of  law  was  certified  to  this  court  for 

111  contro-  * 

veray.  determination   by   the   trial    judge.       Plaintiff 

alleged  in  his  petition  that  the  tresp^s  complained  of  con- 
sisted in  cutting  and  carrying  away  a  portion  of  the  crops 
growing  on  the  premises,  and  that  he  had  sustained  damages  in 
consequence  thereof  in  the  sum  of  $100,  for  which  amount 
he  prayed  judgiiient.  He  also  prayed  that  defendants  be 
restrained  by  injunction  from  further  trespassing  upon  the 
premises.  The  defendant  Leinmiller  alleged  in  his  answer 
that  he  was  the  owner  of  all  the  crops  growing  on  the  prem- 
ises, and  that  he  acquired  title  thereto  by  purchase  at  a  sale 
on  execution  against  the  property  of  one  M.  R.  Ellithorpe, 
and  that  he  had  no  notice  when  he  made  the  purchase  that 
plaintiff  had  any  title  or  interest  therein.  The  pleadings 
then  put  in  issue  the  question  of  the  ownership  of  that  por- 
tion of  the  crop  which  remained  on  the  premises,  as  well  as 
the  portion  which  defendants  are  charged  with  having  cut 
and  carried  away.  It  clearly  appears  that  the  controversy 
involves  an  amount  sufficient  to  give  this  court  jurisdiction. 
The  motion  will  therefore  be  overruled. 

II.     Plaintiff  acquired  title  to  the  premises  on  the  sixth 
of  July,  1885,  by  deed  from  the  Iowa  Railroad  Land  Com- 
pany.    In  1880  that  company  had  executed  a 
SSnot^e^^*  contract  for  the  sale  of  the  land  to  W.  R.  Able, 
soiduuder.      jf  jj  Ellithorpe  became  the  owner  of  this  con- 
tract by  assignment,  and  he  went  into  possession  of  the  prem- 
ises in  1884.     He  cultivated  the  land  during  that  year,  and 
raised  a  crop  thereon  during  that  year.     He  also  planted  the 
crops  in  question  in  1885.     At  some  time  before  the  date  of 
the  deed  from  the  land  company,  he  assigned  the  contract  to 
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plaintiflT,  who  paid  the  balance  of  the  purchase  money  due 
thereon,  and  received  the  conveyance;  but  the  date  of  that 
assignment  was  not  shown.  The  defendant  Roidesil  recov- 
ered a  judgment  against  M.  R.  Ellithorpe  in  justice's  court, 
on  which  an  execution  was  issued  on  the  sixth  of  June,  1885. 
The  constable  to  whom  this  execution  was  directed  attempted 
to  levy  the  same  on  the  crops  growing  on  the  premises,  and 
on  the  sixth  of  July  following  he  offered  them  for  sale  under 
the  execution,  and  they  were  bid  in  by  the  defendant  Lein- 
miller.  At  the  time  of  the  levy  and  sale,  the  crops  were  all 
immature,  some  of  them  having  been  planted  but  a  short 
time  before  the  levy.  Leinmiller  entered  upon  the  premises 
some  three  or  four  weeks  after  his  purchase,  and  harvested  a 
portion  of  the  crop,  and  removed  a  small  portion  of  the 
grain  from  the  premises;  and  these  are  the  acts  of  which 
plaintiff  complains. 

Plaintiff  claimed  that  his  purchase  of  the  contract  was  made 
before  the  sale  on  execution;  but,  as  stated  above,  the  date 
of  the  assignment  was  not  proven.  Nor  did  he  prove  that 
Leinmiller  had  any  notice  of  his  purchase  when  he  bid  in 
the  crops  at  the  execution  sale.  The  circuit  court  ruled  that,. 
as  Leinmiller  had  no  notice  of  plaintiff**s  ownership  of  the 
premises  when  he  bid  in  the  property,  he  acquired  title  to  it, 
and  was  not  guilty  of  a  trespass  in  gathering  the  crops  after 
they  matured.  This  ruling  cannot  be  sustained.  There  is 
no  pretence  that  the  constable  had  any  authority  or  power 
to  levy  on  or  sell  any  interest  in  the  real  estate.  Nor  is  it 
claimed  that  he  did  so.  The  whole  proceeding  was  on  the 
theory  that  the  crops  were  personal  property,  and  could  be 
levied  on  and  sold  as  such.  But  while  they  remained  imma- 
ture, and  were  being  nurtured  by  the  soil,  they  were  attached 
to  and  constituted  part  of  the  realty.  They  could  no  more 
be  levied  upon  and  sold  on  execution  as  personalty  than 
could  the  trees  growing  upon  the  premises.  This  doctrine  is 
elementary,  and  it  has  frequently  been  declared  by  this  court. 
See  Downard  i.  Oroff^  40  Iowa,  597;  Burleigh  v.  Piper,  51 
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Id.,  649;  Hechtv.  Dettman^  56  Id.,  679;  Martin  v.Knapp^ 
57  Id.,  336.  The  case  is  very  different  in  its  facts  from 
Nuckolls  V.  Pence^  52  Id.,  581.  In  that  case,  although  the 
crop  was  immature  when  the  plaintiff  purchased  the  prem- 
ises, it  was  mature  when  the  execution  against  the  vendor 
was  levied  up6n  it  and  it  was  sold;  and  it  was  held  that  it  was 
then  personalty;  and,  as  the  purchaser  at  the  execution  sale  had 
no  notice  of  the  change  of  ownership,  he  acquired  title  by  his 
purchase.  But  in  the  present  case  it  pertained  to  the  realty  when 
the  attempt  to  sell  it  was  made.  The  purchaser,  therefore, 
acquired  nothing  by  his  purchase.  Conceding  that  the 
plaintiff  had  no  interest  in  the  premises  before  the  execution 
of  the  deed  from  the  land  company,  as  the  crops  were  then 
immature,  they  passed  to  him  by  the  conveyance  as  part  of 
the  realty. 

Beversbd. 


Paige  v.  Paige  et  al. 

82  283  1*  Partnership:  pmn  pbofertt  deeded  to  pabtkbrs:  RBsm^rrNe 

71     318'  trust:  pabol  evidence:  dower  to  widow  of  partner:  rights 

^^     ^^^  OP  administrator.    Where  real  estate  is  parchased  by  a  firm,  with 

partoership  money,  and  foruse  in  the  partnership  basiness,  bat  is  deeded 
to  the  partners  in  their  individoal  name!),  held  that  the  real  estate  still 
belong^  to  the  firm;  that  the  individual  partners  only  hold  the  title  in 
trust  for  the  firm;  and  that  such  trust,  beinj?  an  implied  or  resulting  one. 
may  be  shown  by  parol  testimony.  Also,  that,  after  the  dissolution  of 
the  firm  by  the  death  of  a  partner,  the  firm  and  the  individual  partners 
all  being  insolvent,  the  widow  of  the  deceased  partner  cannot  recover  a 
distributive  share  of  the  realty ;  and  that  the  administrator  of  the  deceased 
partner  cannot,  while  the  firm  creditors  are  unsatisfied,  appropriate  a 
share  of  the  property  to  satisfy  the  creditors  of  the  decedent,  even 
*  though  they  may  have  become  creditors  on  the  faith  that  the  decedent 
had  an  individual  interest  in  the  property.  (See  opinion  for  authorities 
cited.) 

Appeal  from  Scott  Circuit  Court. 

Satueday,   Maboh   12. 

The  plaintiff  in  this  action  is  the  widow  of  Simon  B. 
Paige,  deceased.     She  claims  that  her  hnsband  died  seized 
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of  certain  real  estate  in  Scott  county,  in  which  she  is  entitled, 
as  widow,  to  a  distributive  share  or  dower  interest,  and  this 
salt  was  brought  to  have  the  same  set  apart  to  her  as  is  pro- 
vided by  law.  The  heirs  of  Simon  B.  Paige,  the  administra- 
tor of  his  estate,  and  the  surviving  member  of  a  partnership 
known  as  the  firm  of  Paige,  Dixon  &  Co.,  and  one  Henry 
Brown,  a  creditor  of  said  firm,  were  all  made  parties  defend- 
ant to  the  action.  Answers  were  filed,  and,  apon  a  hearing 
of  the  cause,  a  decree  was  entered  against  the  plaintiff,  and 
she  appeals.  Charles  S.  Watkins,  administrator  of  the 
estate  of  the  decedent,  also  appeals. 

Bills  c&  Block,  for  appellants. 

Bavkon  <b  Lane,  for  Paige  and  others,  appellees. 

Stewart  (&  White,  for  Brown,  appellee. 

RoTffROOK,  J. — I.  The  property  in  controversy  is  certain 
real  estate  in  the  city  of  Davenport,  upon  which  there  is  sit- 
uated a  saw  mill,  planing  mill,  etc.  It  is  known  as  the 
*<  Davis  Saw  Mill  Property,"  and  was  formerly  the  property 
of  John  L.  Davis,  deceased,  who  owned  the  same  at  the  time 
of  his  death.  On  the  second  day  of  February,  1880,  F.  H. 
Griggs,  the  administrator  of  Davis,  conveyed  the  real  estate 
in  controversy  to  said  Simon  B.  Paige  and  John  A.  Paige. 
There  is  no  question  about  the  validity  of  this  conveyance. 
By  its  terms  it  is  a  conveyance  to  the  two  grantees  as  indi- 
viduals, and,  if  the  deed  alone  were  to  be  considered,  it  would 
appear  that  Simon  B.  Paige  and  John  A.  Paige  each  owned 
the  undivided  one-half  of  the  property;  and,  as  there  is  no 
dispute  that  the  plaintiff  was  the  lawful  wife  of  Simon  B. 
Paige  at  the  time  of  his  death,  it  would  follow  that  she  is 
entitled  to  dower  in  the  undivided  half  of  the  property.  But 
tbe  defendants  claim  that  the  real  estate  was  not  the  indi- 
vidual property  of  the  grantees  in  the  deed,  and  that  it  was 
part  of  the  assets  of  a  partnership  of  which  said  grantees 
were  members,  and  tfiat  said  partnership  was  insolvent  when 
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Simon  B.  Paige  died,  and  that  all  of  tlie  property  of  the 
partnership  would  be  insufficient  to  pay  its  indebtedness. 

It  is  not  disputed  that  there  was  a  partnership  of  which 
the  said  grantees  in  the  deed  were  members,  and  that  said 
partnership  was  insolvent  when  Simon  B.  Paige  died.  The 
ultimate  question  in  the  case,  then,  is,  was  the  real  estate  in 
question  partnership  property?  If  it  was,  the  plaintiff  is 
not  entitled  to  dower.  If  it  was  tlie  individual  property  of 
Simon  B.  Paige  and  John  A.  Paige,  the  plaintiff  is  dowerable 
therein.  In  order  to  a  proper  consideration  of  this  question, 
it  is  necessary  to  recite  certain  facts  which  appear  in  the  rec- 
ord. 

It  appears  that  for  a  number  of  years  prior  to  the  pur- 
chase of  the  property  in  question  Simon  B.  Paige  and  John 
A.  Paige  had  been  engaged  in  business  in  partnership,  under 
the  firm  name  of  "  S.  B.  &  J.  A.  Paige."  For  some  sixteen 
years  they  were  engaged  in  the  general  merchandizing  busi- 
ness. Afterwards  they  operated  in  pine  lands,  getting  out 
timber  and  pine  saw  logs.  They  were  so  engaged  up  to  the 
time  of  the  death  of  S.  B.  Paige,  and  their  place  of  business 
was  at  Oshkosh,  Wisconsin.  They  purchased  the  property  in 
controversy,  and  took  the  conveyance  therefor,  on  the  second 
day  of  February,  1S80.  The  evidence  shows  that  at  the 
time  of  the  purchase  a  new  partnership  was  in  contemplation, 
which  firm  was  to  operate  the  saw  mill,  planing  mill,  etc.,  so 
purchased,  and  on  the  sixth  day  of  February,  1880,  written 
articles  of  partnership  were  executed,  by  which  S.  B.  and  J. 
A.  Paige  and  R.  F.  Paige  and  E.  W.  Dixon  associated  them- 
selves as  partners,  under  the  firm  name  of  Paige,  Dixon  & 
Co.  The  following  is  a  copy  of  the  agreement  for  a  partner- 
ship: 

"  Articles  of  agreement  made  this  sixth  day  of  February, 
A.  D.  1880,  between  S.  B.  &  J.  A.  Paige,  of  the  city  of 
Oshkosh  and  state  of  Wisconsin,  party  of  the  first  part,  and 
R.  F.  Paige  and  E.  W.  Dixon,  of  the  city  of  Davenport,  state 
of  Iowa,  parties  of  the  second  part,  witnesseth  that  both  par- 
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ties,  baviag  formad  a  copartnership  under  the  firm  name  of 
Paige,  Dixon  &  Co.,  each  of  the  four  named  persons  having 
equal  interest  in  the  profit  and  losses  in  the  business  to  be 
conducted  by  said  firm,  said  business  being  the  manufactur- 
ing of  lumber,  timber,  shingles  and  lath  in  the  mill  known 
as  the  *  Davis  mill,'  and  in  said  city  of  Davenport  and  state 
aforesaid.  It  is  hereby  agreed  to  by  the  said  R.  F.  Paige 
and  E.  W.  Dixon,  of  the  second  part,  together  and  each  by 
himself,  that  in  consideration  of  the  party  of  the  first  part 
agreeing,  and  do  hereby  bind  themselves,  to  sell  and  deliver 
to  each  of  the  aforesaid  R.  F.  Paige  and  E.  W.  Dixon,  by 
quitclaim  deed,  (free  of  encumbrance  arising  from  any  act 
of  the  said  S.  B.  &  J.  A.  Paige,)  of  an  undivided  one-fourth 
part  of  said  Davis  Mill  property,  when  each  of  them  sep- 
arately shall  have  paid  to  the  party  of  the  first  part  the  one- 
fourth  part  of  the  sum  of  thirty-six  thousand  ten  and  sixty- 
five  one-hundredths  dollars,  ($36,010.65,)  which,  being  for  the 
costs  of  said  property,  $32,250,  and  for  insurance  on  the 
same,  $660.50,  with  expenses  paid  in  making  the  purchase 
of  said  property,  $100.15,  making  iu  all  the  said  sum  of 
$36,010.65,  together  with  interest  from  the  second  day  of 
February,  A.  D.  1880,  at  the  rate  of  eight  per  cent  per 
annum,  interest  payable  annually;  that  they,  the  said  R.  F. 
Paige  and  E.  W.  Dixon,  are  to  give  their  entire  time  and 
service  to  the  business  aforesaid,  and  for  the  benefit  of  the 
firm  of  Paige,  Dixon  &  Co.,  without  any  compensation  dur- 
ing the  continuance  of  said  firm.  The  said  S.  B.  &  J.  A. 
Paige  are  to  receive  no  compensation  for  any  services  they 
may  render  to  said  firm,  or  for  expenses  when  making  vol- 
untary visits  from  Oshkosh  to  Davenport,  but  such  times  as 
working  up,  examining,  and  purchasing  logs  they  shall  be 
paid  all  expenses  of  travel  and  otherwise,  and  same  shall  be 
charged  up  to  the  expense  account  of  said  firm  of  Paige, 
Dixon  &  Co. ;  and  the  expenditure  of  any  considerable  amount 
of  money,  also  the  purchase  of  any  considerable  amount  of 
logs,  shall  be  left  to  the  decision  of  the  said  S.  B.  &  J.  A. 
YoL.  LXXI— 21 
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Paige,  as  ^so  all  matters  of  importance;  and  the  said  R.  F, 
Paige  and  E.  W.  Dixon  are  each  privileged  to  draw  out  from 
the  moneys  and  credits  of  said  firm  of  Paige,  Dixon  &  Co., 
for  the  purpose  of  expenses  only,  a  sum  not  exceeding  one 
hundred  and  fifty  dollars  per  month;  and,  at  the  expiration 
of  one  year  from  said  second  day  of  February,  A.  D.  1880*, 
that  the  total  amount  so  drawn  out  by  each  of  said  R.  F. 
Paige  and  E.  "W.  Dixon  shall  be  deducted  from  his  one-fourth 
interest  in  the  net  profits  of  the  business  of  said  firm  of 
Paige,  'Dixon  &  Co.  for  said  term,  and  the  remaining  part 
shall  be  paid  to  said  S.  B.  &  J.  A.  Paige,  until  each,  the 
said  R.  F,  Paige  and  the  said  E.  W.  Dixon,  shall  have  paid 
in  full  his  one-fourth  part  of  the  said  thirty-six  thousand  ten 
and  65-100  dollars,  ($36,010.65,)  together  with  interest  as 
aforesaid;  and  it  is  further  agreed  by  both  parties  that  said 
mill  shall  be  kept  in  as  good  repair  as  it  is  now  in,  and  that 
on  or  before  it  is  set  to  running  there  shall  be  not  less  than 
ten  thousand  dollars  ($10,000)  more  insurance  put  upon  the 
said  mill,  and  continued  on  the  same,  in  the  name  of  S.  B.  & 
J.  A.  Paige,  the  expenses  thereof  to  be  paid  by  the  said  firm 
of  Paige,  Dixon  &  Co.,  who  also  are  to  pay  all  taxes,  and  all 
expenses  of  whatever  kind  and  nature,  during  the  existence 
of  said  firm  of  Paige,  Dixon  &  Co.,  and  the  same  to  be 
charged  to  the  expense  account  of  said  company;  and  at  the 
expiration  of  the  insurance  now  upon  said  mill  property, 
the  firm  of  Paige,  Dixon  &  Co.  are  to  insure  the  same  for  a 
like  amount,  which  is  fifteen  thousand  dollars  ($15,000)  on 
mill  and  contents,  the  insurance  to  be  in  the  name  of  S.  B. 
&  J.  A.  Paige,  the  expenses  thereof  to  be  paid  by  the  firm 
of  Paige,  Dixon  &  Co.;  and  at  no  time  shall  the  insurance 
be  less  than  twenty-five  thousand  dollars,  ($25,000,)  so  long 
as  it  remains  the  property  of  said  S.  B.  &  J.  A.  Paige;  and 
also  it  is  agreed  by  said  R.  F.  Paige  and  E.  W.  Dixon  that 
the  said  firm  of  Paige,  Dixon  &  Co.  shall  carry  at  all  times 
a  good  and  sufficient  amount  of  insurance  upon  all  manu- 
factured lumber,  shingles,  lath  and  timber,  so  fast  as  it  is 
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made  and  accnmulates.  All  expenses  of  selling,  of  entertain- 
ing castomers,  and  any  expenditures  of  money  for  the  bene- 
fit of  carrying  on  the  business,  shall  be  charged  in  the 
expense  account  of  Paige,  Dixon  &  Oo. 

"  In  witness  whereof  we  have  hereunfo  set  our  hands  and 
seals.  «  S.  B.  &  J.  A.  Paige.     [Seal.] 

«  R.  F.  Paige.  [Seal] 

'^  E.  W.  Dixon.  [Seal.] 

^  We  have  set  out  the  foregoing  agreement  for  a  partner- 
ship irh  extensOy  for  the  reason  that  it  appears  to  u^  to  have 
an  important  bearing  upon  the  main  question  in  the  case. 
The  resident  members  of  this  partnersliip  took  immediate 
possession  •  of  the  property,  and  operated  the  mills,  and 
expended  a  large  amount  of  money  of  said  partnership  in 
making  improvements  thereon.  In  August,  1881,  said  R. 
F.  Paige  died.  An  administrator  was  appointed,  and,  the 
personal  estate  of  said  decedent  being  insufficient  to  pay  his 
debts,  upon  proper  application  being  made  to  the  circuit 
court,  the  administrator  was  ordered  to  sell,  and  did  sell,  to 
Simon  B.  and  John  A.  Paige  the  interest  owned  by  said 
decedent  in  said  real  estate  under  the  articles  of  partnership 
above  set  out.  After  the  death  of  R.  F.  Paige,  the  business 
was  conducted  under  the  same  firm  name;  S.  B.  &  J.  A. 
Paige  having  three-fourths  interest,  and  E.  W.  Dixon  a  one- 
fourth  interest,  and  it  so  continued  until  the  death  of  Simon 
B.  Paige.  The  plaintiff  was  married  to  the  deceased  within 
a  month  or  two  before  his  death.  The  partnerships  of  S.  B. 
&  J.  A.  Paige,  and  Paige,  Dixon  &  Oo.,  and  all  of  the  indi- 
vidual members  thereof,  were  iilsolvent  at  the  date  of  the 
death  of  S.  B.  Paige. 

The  parol  evidence  in  the  case  shows  quite  conclusively 
that,  at  the  time  the  conveyance  of  the  property  was  made, 
S.  B.  Paige  stated  that  .the  purchase  was  made  by  the  part- 
nership of  S.  B.  &  J.  A.  Paige,  and  the  property  belonged 
to  the  partnership,  and  he  desired  the  deed  to  ba  made  in  the 
name  of  the  partnership;  but  that,  under  the  advice  of  conn- 
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sel,  it  was  made  in  the  individual  names  of  the  members  of 
the  firm,  so  that,  if  the  property  should  be  subsequently  sold, 
it  would  not  be  necessary  to  prove  who  were  the  proper  par- 
ties to  join  in  a  conveyance. 

This  evidence^  and  all  of  the  other  parol  evidence  tending 
to  show  that  the  property  was  purchased  and  paid  for  by 
the  partnership,  is  objected  to  by  counsel  for  the  plaintiff, 
upon  the  ground  that  a  written  conveyance  of  real  estate 
cannot  be  varied  by  parol.  It  is  insisted  that  such  evidence 
is  incompetent,  under  the  statute,  which  provides  that  ''con- 
veyances to  two  or  more,  in  their  own  right,  create  a  tenancy 
in  common,  flnless  a  contrary  intent  is  expressed."  Code,  § 
1939.  And  the  following  provisions  of  the  Code  are  also 
relied  upon:  Section  1934:  "Declarations  or  creations  of 
trust  or  power,  in  relation  to  real  estate,  must  be  executed  in 
the  same  manner  as  deeds  of  conveyance;  but  this  provision 
does  not  apply  to  trusts  resulting  from  the  operation  or  con- 
struction of  law."  Sections  3663  and  3664  provide  that  no 
evidence  of  any  contract  for  the  creation  or  transfer  of  any 
interest  in  lands  (except  leases  for  a  term  not  exceeding  one 
year)  shall  be  competent,  "unless  in  writing,  signed  by  the 
party  to  be  charged." 

Appellant  concedes  that,  if  the  property  had  been  paid 
for  with  partnership  money,  and  one  of  the  partners  had 
taken  the  title  to  the  whole,  there  would  be  a  resulting  trust 
for  the  benefit  of  the  firm.  But  it  is  claimed  that,  as  each 
received  the  legal  title  to  just  the  share  he  was  equitably 
entitled  to,  there  can  be  no  resulting  trust.  The  evidence  in 
the  case  shows  quite  satisfactorily  that  payment  for  the  prop- 
erty was  made,  not  with  the  money  of  each  individual  part- 
ner, but  with  the  undivided  money  of  the  partnership.  It 
seems  to  us  it  is  wholly  immaterial  whether  the  conveyance 
was  made  to  one  or  both  of  the  partners.  The  law  recognizes 
the  partnership  as  a  person  distinct  from  the  individual  mem- 
bers of  the  firm,  and,  this  person  or  partnership  having  paid 
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its  money  for  the  property,  there  was  a  resulting  trust  in  ita 
favor,  no  matter  in  whose  name  the  title  was  taken.  v 

In  the  notes  to  Coles  v.  ColeSy  1  Amer.  Lead.  Gas.  (Hare 
&  W.)  487,  it  is  said:  "  If  land  is  bought  with  partiiership 
funds,  and  is  brought  into  the  business  of  the  firm  and  used 
for  its  purposes,  it  will  be  considered  as  partnership  stock,  in 
whose  name  soever  the  legal  title  may  be^  unless  there  be 
distinct  evidence  of  an  intention  to  hold  it  separately y  such 
as  an  express  agreement  in  the  articles  of  co-partnership,  or 
at  the  time  of  the  purchase,  or  the  fact  that  the  price  is 
charged  to  the  partners  respectively  in  their  several  accounts 
with  the  firm;  for  such  arrangements  would^perate  as  a 
division  and  distribution  of  so  much  of  the  funds,  and  each 
would  take  his  share  divested  of  any  implied  trusty'  but  the 
mere  circumstances  that  tlie  conveyantje  was  to  them 
expressly^  as  tenants  in  common^vroxklA,  not,  of  itself,  be  suf- 
ficient to  rebut  the  trust." 

In  2  Story,  Eq.,  §  1207,  it  is  said:  «  Where  real  estate  is 
purchased  for  partnership  purposes,  and  on  partnership  ac- 
count, it  is  wholly  immaterial^  in  the  view  of  a  court  of  equity, 
in  whose  nam^  or  nam^es  the  purchase  is  made  and  the  con- 
veyance tahenj — whether  in  the  name  of  one  partner,  or  of  all 
partners;  whether  in  the  name  of  a  stranger  alone,  or  a 
stranger  jointly  with  one  partner.  In  all  these  cases,  let  the 
legal  title  be  vested  in  whom  it  may,  it  is  in  equity  deemed 
partnership  property,  not  subject  to  survivorship,  and  the 
partners  are  deemed  the  cestuis  que  trust  therefor." 

This  court  has  frequently  held  that  where  land  is  purchased 
with  partnership  funds,  and  intended  to  be  used  for  partner- 
ship purposes,  it  is  to  be  treated  as  personal  assets  of  the 
partnership.  Evans  v.  Hawley^  36  Iowa,  83;  Hewitt  v. 
Rankin,  41  Id.,  35;  and  other  eases.  In  such  case  the  trust 
is  not  an  express  one,  but  is  implied,  or  results  from  the 
operation  or  construction  of  the  law,  and  is  within  the  excep- 
tion named  in  section  1934  of  the  Code,  and  such  a  trust 
may  be  shown  by  parol  evidence.     York  v.   Clemens^  41 
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Iowa,  96;  Cotton  v.  Wood,  25  Id.,  4f3;  FairchUd  v.  Fair- 
child,  64  N.  T.,  471. 

The  cases  of  Hale  v,  Henrie,  2  Watts.,  143 ;  Kramer  v. 
Arthurs,7  Pa.  St.,  166,  and  Bidgway^s  Appeal,  15  Id.,  177, 
hold  that,  "  where  partners  intend  to  bring  real  estate  into 
the  partnership,  their  intention  mast  be  manifested  by  deed 
or  writing  placed  on  record,  that  pnrehasers  and  creditors 
may  not  be  deceived."  This  rule  is  doubtless  correct,  so  far 
as  the  rights  of  innocent  purchasers  without  notice  are 
involved;  but  this  court  is  committed  to  the  doctrine  above 
announced,  that  a  purchase  of  real  property  with  partner- 
ship fftnds,  and  investing  the  title  in  a  person  or  persons 
other  than  the  partnership,  creates  a  resulting  trust  in  favor 
of  the  partnership,  and  the  facts  necessary  to  establish  the 
trust  may  be  shown  by  parol. 

The  evidence  that  the  property  involved  in  this  case  was 
paid  for  by  the  firm  of  S.  B.  &  J.  A.  Paige  is  clear  and  satis- 
factory. It  consists  of  the  declaration  of  S.  B.  Paige,  made 
.  when  the  deed  was  executed,  and  the  recitals  in  the  articles 
of  partnership  entered  into  within  a  few  days  after  the  deed 
was  made,  and  the  subsequent  acts  of  both  of  the  grantees 
in  the  deed  in  the  management  and  use  made  of  the  prop- 
erty. 

II.  The  defendant  Brown  is  a  creditor  of  the  firm  of 
Paige,  Dixon  &  Co.,  and  attached  the  property  in  contro- 
versy in  an  action  upon  his  claim.  His  counsel  submitted 
an  argument  in  the  cause,  the  drift  of  which  seems  to  be  a 
claim  that  he,  as  a  creditor  of  that  firm,  is  entitled  to  a  pref- 
erence over  the  creditors  of  the  firm  of  S.  B.  &  J.  A.  Paige 
in  the  property  in  controversy.  It  would  be  improper  to 
determine  that  question  in  this  appeal. 

III.  The  administrator  of  S.  B.  Paige  appealed,  and 
claims  that  the  debts  against  the  est&te  were  contracted  while 
the  title  to  the  property  was  in  decedent,  and  on  the  faith 
and  credit  of  the  same.  He  insists  that  the  equities  of  these 
individual  creditors  should  not  be  ignored  for  the  benefit  of 
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the  firm  creditors.  But,  as  the  property  in  controversy  is 
assets  of  the  partnership,  it  is  first  liable  to  the  payment  of 
the  partnership  debts,  and  a  creditor  of  one  of  the  firm  Las 
no  claim  thereon  until  such  debts  are  paid.  Evans  v.  Ilaw- 
ley^  35  Iowa,  83. 

We  unite  in  the  conclusion  that,  as  it  is  conceded  that 
both  of  the  partnerships  and  all  of  the  surviving  raeiiLbcrs 
thereof  are  insolvent,  the  plaintiff  is  not  entitled  to  a  dower 
interest  in  the  property  in  dispute. 

Affirmed. 


GiLBBET  V.  Baxter  bt  al. 

1.  Agency:  AUTHoaiTr  to  sell  land:  betters  construed.    &.,  a  real 

estate  agent  in  Iowa,  but  who  bad  never  done  anv  business  for  S..  who 
resided  in  New  York,  wrote  to  S.,  asking  the  price  of  S.'s  land  in  a  cer* 
tain  county,  and  stating  tbat  be  would,  on  learning  the  price,  endeavor 
to  effect  a  sale.  S.  replied  tbat,  to  close  out  all  bis  lands  in  tbat  county. 
be  would. sell  for  four  dollars  per  acre.  Held  (1)  that  thi^a  did 
not  confer  upon  G.  authority  to  bind  S.  by  a  contract  for  the  s^ale  of 
the  lands;  and  (2)  tbat,  if  it  were  conceded  tbat  the  letters  did  conft'r 
such  authority  on  G.,  still  he  could  sell  only  unconditionally  lot  cuisiit 
and  that  a  contract  made  by  him  for  the  sale  of  all  the  lands  at  fuur dol- 
lars per  acre,  |500  paid  in  cash,  and  the  balance  to  be  paid  when  an 
abstract  of  title  should  be  furnished  showing  perfect  title  in  the  grantor, 
was  not  binding  upon  S. 

2.  :    REPUDIATION    OP   CONTRACT:     GROUNDS    ASSIGNED:  WAIVER. 

Where  the  principal  did  not  know  the  terms  of  a  contract  vbEch  ooe 
claiming  to  be  his  agent  had  made  for  him,  but  he  repudiated  it  on  tbe 
ground  that  the  person  who  made  it  was  not  his  ageat,  held  that  lie  wm 
not  precluded  afterwards  from  repudiating  it  on  the  ground  that  it  wasi 
not  in  accordance  wiUi  the  terms  of  the  letter  on  which  the  alleged 
agent  relied  for  his  agency. 

8.  Contract:  offer  to  sell  land:  acceptance.  An  offer  by  a  red - 
dent  in  New  York  to  sell  land  in  Iowa  for  four  dollars  per  acre,  meana 
four  dollars  per  acre  cash,  paid  in  New  York,  and  the  offer  is  not 
accepted  by  an  agreement  to  take  the  land  at  four  dollars  per  acre  pay- 
able at  Des  Moines  upon  the  deliyery  of  the  deed. 
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Appeal  from  Pocahontas  District  Court. 
Saturday,  Maboh  12. 

AonoN  in  equity  for  the  specific  performance  of  an  alleged 
contract  for  the  sale  and  conveyance  of  real  estate.  The  dis- 
trict conrt  denied  the  relief  demanded,  and  dismissed  the 
petition.     Plaintiff  appeals. 

Ifoursej  Kauffinan  &  Chiernaey^  for  appellant. 

Rohinaon  ds  Milchrist  and  Ragerman^  McCrary  cfe 
Hagermauy  for  appellees. 

Reed,  J. — The  defendants  J.  &  J.  Stuart  &  Co.  were  the 

.  owners  of  about  8,000  acres  of  land  in  Pocahontas  county. 

1.  AQBNcr :      They  resided  and  carried  on   business  in  New 

sell  land:  let-   York  city.     A.  O.  Oarlock  resided  in  Pocahontas 

tew  con-  *'  1    .       ,       .  \        , 

strued.  county,  and  was  engaged  m  basiness  as  a  laDd 

agent.  On  the  second  day  of  June,  1881,  he  wrote  to 
defendants  the  following  letter:  ^^  Messrs.  J.  <&  J.  Stuart 
<&  Co.^  New  York — Gentlemen:  I  have  a  party  that  has 
some  trust  funds  in  his  hands  which  he  wishes  to  invest  in 
land  in  N.  W.  Iowa,  and  I  think  your  lands  in  this  county 
will  suit  him  if  the  price  does.  If  you  want  to  sell  all  the 
lands  you  hold  in  this  county  at  once,  I  think  this  will  be  a 
good  opportunity.  If  you  will  write  me,  giving  your  price 
per  acre,  purchaser  to  take  the  entire  list  in  this  county,  I 
will  submit  price  to  the  party,  and  effect  a  sale  if  possible." 

On  the  seventh  of  June  the  Stuarts  wrote  the  following 
answer  to  this  letter:  "Dear  Sib:  We  have  your  favor  of 
second  inst.,  in  relation  to  our  lands  in  your  county.  We 
have  been  getting  $5  per  acre  for  small  lots;  to  close  out  all 
left,  would  sell  at  $4  cash." 

The  person  referred  to  by  Oarlock  in  his  letter  was  F.  M. 
Gilbert.  After  Garlock  received  Stuarts*  letter,  Gilbert 
made  an  inspection  of  the  lands,  and  on  the  twenty-fifth  of 
J  une  he  and  Garlock  entered  into  a  written  contract  for  the 
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Bale  and  purchase  of  the  land,  Qarlock  assuming  to  act  as 
agent  for  the  Stuarts.  By  this  contract  Gilbert  agreed  to  pay 
fonr  dollars  per  acre  for  the  land,  $500  of  the  amount  to  be 
paid  in  cash  on  the  signing  of  the  contract,  and  "  the  balance 
as  soon  as  a  good  and  sufficient  deed  of  conveyance,  with 
covenants,  is  furnished,  and  also  abstract  of  title  showing 
perfect  title  in  the  grantor  in  said  deed  of  conveyance." 
This  contract  was  subsequently  assigned  to  plaintiff.  On  the 
same  day  Qarlock  sent  to  the  Stuarts  the  following  telegram : 
"I  have  sold  your  land  in  this  county.  Write  you."  He 
also  wrote  them  the  following  letter:  '*  I  have  closed  a  sale 
of  your  lands  in  this  county  to  F.  M.  Gilbert  at  $4  per  acre. 
Received  $500,  the  balance  to  be  paid  on  delivery  of  deed. 
Tou  may  make  deed  to  F.  M.  Gilbert,  of  Polk  county,  Iowa; 
and  you  may  send  the  deed  to  the  Valley  Bank  of  Des 
Moines,  Iowa,  to  be  delivered  to  Mr.  Gilbert  on  payment  of 
balance  of  the  purchase  money,  and  direct  the  bank  to  pay 
me  my  com.  I  will  make  an  abstract  of  title  to  land,  and 
send  Mr.  Gilbert.     I  send  you  telegram  to-day." 

On  the  twenty-second  of  June  the  Stuarts  entered  into  a 
negotiation  with  defendant  Kinsley  for  the  sale  of  the  land 
to  him,  and  gave  him  an  option  to  buy  it  at  $3.35  per  acre, 
which  was  to  terminate  on  the  twenty -eighth  of  that  month. 
They  received  Garlock's  telegram  on  the  twenty-seventh, 
and  immediately  sent  the  following  answer:  "  Party  here  has 
refusal  for  all  till  Tuesday;  will  advise  then."  On  the  twenty- 
eighth  Kinsley  appeared,  and  offered  to  take  the  land  at 
$3.25  per  acre,  and  they  entered  into  a  written  contract  with 
him  by  which  they  agreed  to  sell  and  convey  it  at  that  price. 
Kin«ley  was  acting  in  the  matter  for  defendant  Baxter,  and  the 
land  was  subsequently  conveyed  to  him  in  pursuance  of  the 
contract.  Kinsley  was  informed  before  the  contract  was 
entered  into  that  Stuarts  had  an  offer  of  four  dollars  per  acre 
for  the  land  in  Iowa,  but  neither  he  nor  they  knew  at  that 
time  that  the  contract  had  been  entered  into  by  Garlock  and 
Gilbert]  but  the  suit  was  instituted  before  any  but  a  small 
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amount  of  the  purchase  money  was  paid,  and  when  the  bal- 
ance was  paid,  and  the  conveyance  was  executed,  they  knew 
of  its  execution,  and  were  fully  informed  of  the  claim  mado 
by  plaintiff  under  it.  On  the  same  day  Stuarts  sent  the  fol- 
lowing telegram  to  Oarlock:  *'Dbab  Sib:  We  yesterday  received 
your  message  as  to  our  lands  in  Pocahontas  county ;  to  which  we 
replied  by  wire  that  party  here  had  refusal  till  Tuesday,  (to- 
day,) and  we  now  wire  you  party  took  all  lands  in  your 
county.  Of  course  there's  no  more  to  be  added  on  above 
account." 

The  relief  demanded  by  plaintiff  is  that  the  parties  in 
whom  the  title  is  now  vested  be  required  to  convey  the 
property  to  him.  This  relief  is  demanded  on  the  ground  (1) 
that  the  written  contract  executed  by  Oarlock  was  binding 
on  the  Stuarts,  and,  as  the  other  defendants  had  notice  of 
that  contract  when  they  paid  the  purchase  money  for  the 
property,  and  received  the  conveyance,  they  took  it  charged 
with  the  equities  created  by  the  contract;  and  (2)  if  the  con- 
tract was  not  binding  on  the  Stuarts,  their  letter  of  the 
Hcventh  of  June  was  a  distinct  offer  to  sell  the  land  at  four 
dollars  per  acre,  which  was  accepted  by  Gilbert,  and  of  which 
acceptance  they  were  notified  by  Oarlock's  letter  of  the  25th, 
and  that  the  two  letters  constitute  a  contract  for  the  sale  of 
the  land  at  that  price,  which  was  binding  from  the  time 
Oarlock's  letter  was  deposited  in  the  mail. 

In  our  opinion,  neither  of  these  positions  can  be  sustained. 
Before  plaintiff  can  recover  on  the-first  ground,  he  is  required 
to  establish  that  Oarlock  had  authority  from  the  Stuarts  to 
execute  the  contract  in  their  name,  and  this  he  has  not  done. 
Oarlock  had  never  acted  for  them  in  any  transaction  before 
the  one  in  question,  and  there  is  no  claim  that  he  had  author- 
ity to  bind  them  by  the  contract,  unless  such  authority  was 
conferred  by  their  letter  of  the  seventh  of  June.  That  letter 
was  written  in  answer  to  his  communication  asking  for 
information  as  to  the  price  at  which  they  were  willing  to 
sell  their  land.     True,  he  stated  in  his  letter  that  he  would 
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submit  the  price  to  the  party  to  whom  he  referred,  and 
endeavor  to  eflTect  a  sale.  But  in  their  answer  they  stated 
merely  the  price  at  which  they  would  sell.  They  simply 
imparted  the  information  for  which  he  had  asked,  and  their 
letter  contains  no  intimation  that  they  desired  or  expected 
him  to  contract  in  their  name  for  the  sale  of  the  property, 
if  his  customer  should  be  willing  to  buy  it.  The  authority 
to  do  that  was  not  expressly  conferred,  and  it  cannot  be 
implied  either  from  the  language  of  the  letter  or  the  circum- 
stances under  which  it  was  written.  The  mere  statement  of  the 
price  at  which  they  were  willing  to  sell,  clearly  cannot  be 
construed  as  creating  an  agency  with  power  to  contract  for 
the  sale  of  the  property.  The  case  differs  very  materially 
in  its  facts  from  Ilopwoodv.  CorhiUj  63  Iowa,  218,  cited  by 
appellant.  In  that  case  the  authority  to  sell  the  land  was 
expressly  conferred  on  the  agent  by  the  letters  of  the  defendant, 
and  the  judgment  for  specific  performance  of  the  contract 
was  based  on  that  fact,  while  in  this  no  such  authority  was  given. 
But,  if  it  should  be  conceded  that  Garlock  was  empow- 
ered to  contract  for  the  sale  of  the  land,  there  would  still  be 
an  insurmountable  difficulty  in  plaintiff's  case.  If  he  is 
entitled  to  recover  at  all,  his  recovery  must  be  based  upon 
the  contract  executed  by  Garlock,  and  he  must  show  that  the 
agent  had  authority  to  bind  the  principal  by  that  particular 
agreement.  The  answer  of  the  defendants  is  but  a  general 
denial,  it  is  true,  but  it  puts  in  issue  the  allegation  that  the 
contract  sued  on  is  the  contract  of  the  Stuarts.  They  were 
not  required  to  plead  specially  that  the  agent  had  exceeded 
his  authority  in  making  the  contract,  but  that  question  arises 
upon  their  denial  that  the  contract  was  their  agreement.  If 
the  letter  of  the  seventh  of  June  can  be  construed  as  confer- 
ring authority  on  Garlock  to  contract  for  the  sale  of  the  land, 
such  authority  is  limited  by  the  terms  of  the  letter  in  two 
particulars,  viz:  The  sale  must  be  of  all  of  the  lands  owned  by 
the  Stuarts  in  Pocahontas  county;  and  it  must  be  for  four 
dollars  per  acre  cash.     By  no  possible  construction  can  it  be 
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said  that  the  agent  was  empowered  to  contract  upon  any 
other  terms  or  with  any  other  conditions*;  yet  the  contract 
which  he  assumed  to  make  provides  for  the  payment  of  but 
a  small  portion  of  the  purchase  money  in  cash,  while  the 
balance  was  to  be  paid  when  ;an  abstract  of  title  should 
be  furnished,  showing  "  perfect  title  in  the  grantor.''  Let  it 
be  conceded  that,  by  usage,  the  vendor  is  required  to  furnish 
an  abstract  of  title,  yet  it  does  not  follow  that  the  agent, 
whose  authority  was  to  sell  for  cash,  had  authority  to  bind  his 
principal  by  an  agreement  containing  a  provision  for  pay- 
ment when  an  abstract  should  be  furnished  showing  perfect 
title  in  him.  The  contract  was  not  for  the  absolute  sale 
of  the  property;  for  it  is  at  least  doubtful  whether  the 
buyer  could  be  compelled  to  consummate  the  purchase,  if, 
upon  an  inspection  of  the  abstract,  it  should  appear  that 
the  title  to  any  of  the  property  was  defective.  Neither 
was  it  a  sale  for  cash,  for  by  the  terms  of  the  contract  the 
payment  was  dependent  on  the  furnishing  of  an  abstract 
showing  "  perfect  title  in  the  grantor." 

It  is  true,  the  principal  did  not  assign,  as  a  reason  for 
repudiating  the  contract,  that  the  agent  had  exceeded  his 
authority  in  making  this  provision  a  part  of  it. 
pudiation  of  But,  when  they  repudiated  what  Garlock  had 
ligiicd*^  *■"  done,  they  did  not  know  that  such  provision  was 
waiver.  incorporated  in  the  contract.     They  had  not  then 

been  informed  that  he  had  assumed  to  bind  them  by  a  written 
agreement.  They  proceeded  on  the  theory  that  they  had  not 
empowered  him  to  bind  them  by  any  contract  for  the  sale  of 
the  land.  They  clearly  did  not  by  so  doing  waive  the  right 
to  make  the  objection  that  he  had  exceeded  his  powers  by 
making  that  condition  a  part  of  the  contract,  when  that  fact 
came  to  their  knowledge.  It  is  proper  to  say  in  this  connec- 
tion that  Gilbert  was  fully  informed  as  to  the  extent  of  Gar- 
lock's  authority  when  he  entered  into  the  contract.  He  had 
seen  the  correspondence,  and  it  is  presumed  that  he  under- 
stood  the  eflEect  of  the  letters. 
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Garlock's  letter  of  the  twentj-tifth  of  June  was  not  an 

acceptance  of  tlie  offer  contained  in  Stuarts*  letter  of  the 

seventh,  for  the  acceptance  was  upon  conditions 

offer  to  sell '    not  contained  in  the  offer.     The  offer  was  to  sell 

ance"  for  four  dollars  per  acre,  cash.     Under  the  offer, 

the  Stuarts  were  entitled  to  have  the  money  paid  to  them  in 

'New  York,  where  they  lived.     By  the  acceptance,  the  money 

was  to  be  paid  in  Des  Moines  on  the  delivery  of  the  deed 

there.    The  case  in  this  respect  is  like  Sawyer  v:  Broasart, 

67  Iowa,  678. 

The  judgment  of  the  district  court  will  be 

Affibmed. 
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EusH  ET  AL.  V.  Mitchell  et  al.  Iiaa 

Bzeontion  Sale:  irbegular  rbdbhftion:  assionhbnt  of  ceb- 
tifioatk:  sheriff's  deed.  Where  one  who  was  apparently  the  owner 
of  a  junior  jadgfment  redeemed  from  an  execution  sale  of  land,  and  pro- 
cured an  assigfnmeot  of  the  certificate  of  purchase,  held  that,  even  if  he 
was  not  entitled  to  redeem  on  account  of  his  having^  assigned  his  judg- 
ment, yet,  in  the  absence  of  a  redemption  from  himself,  he  was  enti- 
tled to  a  sheriff's  deed  as  a  purchaser  of  the  certificate  of  purchase. 
(Compare  Wilson  v,  Conklin,  22  Iowa,  452.) 


:  SHERIFF'S  DEED  MADE  TOO  LATE:   INTERVBNINO  PURCHASER: 

GOOD  faith:  evidence:  burden  op  proof.  Plaintiff,  claiming 
title  to  the  land  in  question  under  a  sheriff's  deed  made  more  than 
twenty  days  after  the  expiration  of  the  year  for  redemption,  (Code,  § 
3125,)  brought  this  action  to  quiet  his  title  against  M.,  who  claimed 
under  a  deed  made  by  the  execution  defendant  after  the  expiration  of 
the  twenty  days,  and  before  the  execution  and  recording  of  the  sheriff  *8 
deed.  The  deed  from  the  execution  defendant  was  a  mere  quitclaim, 
made  to  one  R.,  for  the  purpose  of  defrauding  plaintiff.  M.  took  by  a 
warranty  deed  from  R.,  and  gave  to  R.  notes  secured  by  mortgage  on 
the  land  £or  the  purchase  money.  The  petition  put  M.'s  good  faith  in 
issue.    Held—  | 

(1)  That,  since  M.  took  from  a  fraudulent  grantee,  she  had  the  bur-, 
den  of  proof  to  show  that  she  was  a  good  faith  purchaser  for  value. 

(2)  That  the  mere  recitals  in  her  deed  would  not  show  that  she  paid 
value  for  the  land.  Nor  would  that  fact  be  established  by  proof 
that  she  executed  negotiable  notes,  secured  by  mortgage,  for  the 
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purchase  money,  unless  she  also  showed  that  the  notes  had  been 
negotiated  by  her  grantor.  (See  opinion  for  authorities  cited  on  all 
branches  of  the  case.) 

Appeal  from  Fayette  Circuit  Court. 

Saturday,  Mabch  12. 

AonoN  in  chancery  to  quiet  the  title  of  certain  lands  in 
plaintiffs.  There  was  a  decree  in  the  circuit  court  granting 
the  relief *•  prayed  for  in  plaintiffs*  petition.  Defendants 
appeal. 

J.  W.  Rogers  ds  Son,  for  appellants. 

Ainsworth  ds  ITobson,  for  appellees. 

Beoe,  J. — I.     The  parties  to  this  suit  claim  the  land  in 

controversy  under  conflicting  titles.     Plaintiffs  claim  as  the 

widow  and  heirs  of  Henry  Rush,  who  they  alleffo 

1.  RXEGUnOH  ,  «w       ,  t 

to*Mdenu>""  a<5quired  title  under  a  sheriff's  deed  executed  and 
mentSf^c^'  recorded  April  18,  1882.  It  appears  that  the 
[fr8d^ee<L^^'^'  title  thus  acquired  is  good,  unless  it  be  defeated 
by  defendant's  title,  which  is  based  upon  the  following  facts: 
The  sheriff's  deed  to  Rush  was  not  executed  until  thirty  days 
after  the  expiration  of  the  full  time  for  redemption  from  the 
sheriff's  sale.  April  17,  1882,  Hathway,  the  defendant  in 
the  judgment  upon  which  the  land  was  sold,  conveyed  it  by 
quitclaim  to  Rogers.  The  deed  was  recorded  April  18, 1882. 
On  the  seventeenth  day  of  April,  1882,  defendant  Rogers 
conveyed 'to  defendant  Louisa  Mitchell  the  land  in  question 
by  deed  of  warranty.  On  the  same  day  she  executed  a  mort- 
gage to  Rogers  to  secure  the  payment  of  the  purchase  money, 
$900.  The  deed  and  mortgage  were  recorded  on  the  eight- 
eenth of  April,  1882.  Defendants  insist  that  their  title  is 
paramount  to  plaintiffs',  and  base  this  position  on  two  grounds, 
which  we  will  proceed  to  consider. 

II.  The  sheriff's  deed  was  made  to  Rush  upon  a  redemp- 
tion made  by  him  under  a  junior  lien,  being  a  decree  of  fore- 
closure of  a  junior  mortgage.     It  is  claimed  that  the  evi- 
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deuce  shows  that  he  did  not  own  this  decree,  having  before 
assigned  it.  Upon  these  facts  it  is  insisted  that  his  redemp-. 
iron  was  void,  and  the  sheriff's  deed  to  him  as  a  redemptioner 
is  void.  It  is  diflScalt  to  discover  a  ground  upon  which  the* 
defendant  in  execution,  Hathwaj,  or  his  grantee,  can  base  an 
objection  to  Rush's  redemption.  It  is  not  claimed  or  shown 
that  Hathway  was  prejudiced  by  the  redemption  of  Rush. 
If  he  be  not  prejudiced,  he  and  his  grantee  ought  not  to 
object  to  the  redemption.  But,  without  further  inquiry  into 
the  right  of  the  defendants  to  show  that  Rush  had  no  right 
to  redeem,  and  refraining  from  announcing  any  conclusions 
upon  the  question,  we  are  clear  in  the  opinion  that,  if  it  be 
held  that  he  had  no  right  as  the  owner  of  the  judgment  to 
redeem,  his  sheriff's  deed  is  nevertheless  valid.  Before  it  was 
made,  the  certificate  issued  by  the  sheriff  upon  the  sale  under 
the  senior  judgment  was  assigned  to  Rush.  If  he  was  not 
a  redemptioner  as  the  holder  of  the  junior  judgment,  he  was, 
by  virtue  of  the  assignment,  the  holder  of  the  certificate 
of  sale,  and  as  such  was  entitled  to  the  sheriff's  deed,  under 
Code,  §  3101.  This  precise  point  is  decided  in  Wilson  v. 
Conkliny  22  Iowa,  452.  We  conclude,  therefore,  that  the 
sheriff's  deed  to  Rush  is  a  valid  instrument. 

III.     Defendants  insist  that  the  sheriff's  deed  to  Rush  does 
not  defeat  the  title  of  defendant  Mitchell,  for  the  reason  that 

2. :  giieiu  she  acquired  it  without  notice  of  adverse  rights 

inSie  too  late:  uuder  the  sale  and  deed  upon  which  plaintifis 
purchawr?  base  their  title.  Before  considering  this  point, 
evideuce: '      it  luav  be  remarked  that,  as  Rogers  acquired  the 

burden  of  ,       ^   :  .     ,    .  ',  ,         .,  ,  . 

proof.  land  by  a  quitclaim  deed,  and  paid  nothing  tor 

it,  which  is  shown  by  his  own  evidence,  he  was  not  a  good 
faith  purchaser,  and  is  chargeable  with  notice  of  the  rights 
of  Rush.  The  evidence  clearly  shows  that  Rogers  had  also 
actual  notice  thereof.  Mitchell,  therefore,  is  not  protected 
as  a  purchaser  from  one  without  notice.  We  shall  soon  sec 
that,  as  she  has  failed  to  show  that  she  was  a  bona  fide  pur- 
chaser without  notice,  she  cannot  hold  the  land  against  plaint- 
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iffs'  title.  Code,  §  3125,  provides  that,  for  twenty  days  after 
the  expiration  of  the  time  for  redemption  from  a  sale  of  land 
upon  execation,  the  proceedings  impart  constructive  notice 
of  the  purchase.  But  under  this  section  only  a  bona  fide 
pnrehaser  without  notice  is  protected.  Barriaon  v.  Kra- 
mer^  3  Iowa,  562.  One  who  is  not  a  hona  fide  purchaser  is 
chargeable  with  notice.  Is  Mitchell  to  be  regarded  as  a  hona 
fide  purchaser?  The  petition  alleges  that  the  purchase  was 
fraudulently  made  for  the  purpose  of  defeating  the  title  of 
Bush.  Her  good  faith  in  the  purchase  was  thus  put  in  issue. 
The  evidence  clearly  shows  that  Rogers  had  full  notice  of  the 
rights  of  Rush,  and  that  he  acquired  the  quitclaim  deed  for 
the  fraudulent  purpose  of  defeating  Rush.  Mitchell,  hold- 
ing under  a  fraudulent  purchaser,  must  assume  the  burden  of 
proving  that  she  purchased  in  good  faith  for  a  valuable  con- 
sideration. Throokmorton  v.  BideTj  42  Iowa,  84;  Sillyman 
V.  King^  36  Id.,  207;  Falconlury  v.  Mcllravy^  Id.,  488. 

IV.  The  recitals  of  her  deed,  as  to  the  payment  of  the 
consideration,  will  not  show,  upon  the  issue  in  this  case,  that 
she  paid  value  for  the  land.     Hodgon  v,  Oreen^  56  Iowa,  733 ; 

^  Falconlury  v,  Mdlravy  and   Sillyman  v.  King^  svpra. 

V.  The  execution  of  notes,  and  a  mortgage  securing 
them,  if  the  notes,  though  negotiable,  remained  in  the  hands 
of  Rogers,  would  not  be  regarded  as  the  payment  of  the  con- 
sideration for  the  land.  Kitteridge  v.  Chapman^  36  Iowa 
348.  It  is  shown  that  the  notes  and  mortgage  were  executed 
by  Mitchell  for  the  land,  but  it  is  not  shown  that  the  notes 
passed  out  of  the  hands  of  Rogers.  Without  such  showing, 
she  cannot  claim  that  she  is  a  purchaser  for  value.  It  thus 
appears  that  Mitchell  has  failed  to  establish  that  she  is  a 
good-faith  purchaser  for  value.  She  is  therefore  chargeable 
with  notice  of  the  rights  and  equities  of  Rush  under  the 
sheriff's  deed. 

We  are  brought  to  the  conclusion  that  the  decree  of  the 
district  court  quieting  the  title  of  plaintiffs  is  correct.  It  is 
therefore  Affibmed. 
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Welsh  v.  The  Des  Moines  Ins.  Co. 

1.  Fire  Insuranoe:  proofs  ov  loss:  what  necbssary.    Under  §3, 

chap.  211,  Laws  of  1880,  proof  of  Icfss  under  a  policy  of  insurance  must 
be  by  affidavit,  stating  the  facts  as  to  how  the  loss  occurred,  so  ftir  as 
they  are  within  the  knowledge  of  the  assured,  and  the  extent  of  the 
loss.  Therefore,  held  Uiat  an  unverified  certificate  of  a  veterinary  sur- 
geon, stating  how,  in  his  opinion,  a  certain  cow  came  to  her  death, 
without  givmg  the  extent  of  the  loss,  and  fixing  the  ownership  of  the 
cow  in  a  person  other  than  the  insured,  was  insufiBcientj  and,  in  an 
action  on  the  policy  to  recover  the  value  of  the  cow,  evidence  that  such 
certificate  was  sent  to  the  company  was  inadmissible. 

2.  Syidenoe :    must  be  confined  to  issues.    In  an  action  on  a  policy 

of  fire  insurance,  evidence  ofiered  to  show  that  the  company  had  waived 
proper  proofs  of  loss  was  inadmissible,  where-  such  waiver  was  not 
pleaded. 

Appeal  from  Boone  Circuit  Court. 

Satubdat,  Mabch  12. 

Thi8  is  an  action  upon  a  policy  of  insurance  against  loss 
by  fire  and  lightning.  There  was  a  trial  by  jury,  and  a  ver- 
dict and  judgment  for  the  plaintiff.     Defendant  appeals. 

Cole^  Mc  Vey  dk  Clarity  for  appellant. 

S.  R.  Dyer  J  for  appellee. 

Eotheocb:,  J. — I.  The  property  insured  consisted  of  a 
barn,  wagons,  work  horses  and  cattle.  The  plaintiff  claimed 
that  a  valuable  cow  included  in  the  insured  prop- 
oflSw^'S^  erty  was  struck  by  lightning  and  killed;  and 
necessary.  j|.  ^^  averred  in  the  petition  that  the  plaintiff 
fulfilled  all  of  the  conditions  of  said  insurance  on  her  part, 
and,  before  the  commencement  of  the  action,  "  gave  to  the 
defendant  due  notice  and  proof  of  said  cow  being  struck  by 
hghtning,  and  loss  aforesaid,  and  duly  demanded  payment 
of  the  sum  of  three  hundred  dollars."  The  defendant,  by 
its  answer,  denied  that  the  cow  in  question  died  or  was 
struck  by  lightning,  and  averred  that,  if  the  same  be  dead, 
Vol.  LXXT— 22 
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the  cause  of  her  death  was  disease;  and  it  is  especially 
alleged  in  the  answer  that  plaintiff  did  not  at  any  time  give 
to  the  defendant  any  notice  nor  proof  of  the  alleged  loss 
under  said  policy.  The  policy  required  that,  in  case  of  loss 
or  damage,  the  assured  should  notify  the  secretary  of  the 
company  within  thirty  days  from  the  time  the  loss  occurred, 
and  the  assured  was  also  required  to  make  proper  proofs  of 
loss. 

To  sustain  the  allegation  that  these  requirements  of  the 
policy  had  been  complied  with,  the  plaintiff  introduced  in 
evidence  a  letter,  of  which  the  following  is  a  copy: 

"BooNE,  Iowa,  July  16,  1885. 

"  Theo,  F,  Gatchellj  Des  Moines^  Iowa:  The  cow  men- 
tioned in  policy  No.  22,198,  Mrs.  H.  F.  Welsh,  as  appears 
from  the  enclosed  statement,  was  struck  by  lightning  on  the 
morning  of  the  thirteenth  inst.,  from  the  effects  of  which 
she  died  on  the  fifteenth  inst.  Please  send  some  one  to 
adjust  the  loss  at  once.  W.  W.  Nixon,  Agf 

Inclosed  in  the  above  letter  there  was  a  statement  of 
which  tlie  following  is  a  copy: 

'^Boonej  Boone  Co.,  State  of  Iowa:  I,  the  undersigned, 
veterinary  surgeon,  do  hereby  certify  that  I  was  called  to  see 
Thilda  Williams,  a  full-blooded  Jersey  cow,  owned  by 
George  H.  Welsh,  on  the  thirteenth  of  July,  1885,  and 
found  upon  examination  of  said  animal  that,  in  my  opinion, 
she  had  the  night  previous  been  struck  by  lightning,  which 
caused  the  hindmost  parts,  together  with  the  bowels,  to 
become  paralyzed,  which  caused  death  on  the  fifteenth  day 
of  July,  1885.  C.  Eastwood,  Vt. 

"We,  the  undersigned,  having  examined  the  animal,  find 
from  external  marks  that  the  above  statement  is  correct. 

*'  Alfr.  L.  Tornbloh. 
E.  A.  Warren." 

The  defendant  objected  to  these  instruments  on  the  ground 
that  they  did  not  show  notice  and  proof  of  loss.     The  objec- 
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tioii  was  overruled.  Whatever  may  be  said  of  the  notice  of 
loss  as  evidence,  it  is  very  plain  that  the  instrument  signed 
by  Eastwood  was  in  no  just  sense  proof  of  loss.  The  policy 
did  not  require  any  specific  mode  of  proof  of  loss.  Section 
3,  c.  211,  Laws  1880,  (Miller's  Code,  299,)  prescribes  what 
proof  of  loss  shall  be  necessary  to  maintain  an  action  upon 
a  policy  of  insurance.  It  must  be  by  "  affidavit,  stating  the 
facts  as  to  how  the  loss  occurred,  so  far  as  they  are  within 
his  (the  assured's)  knowledge,  and  the  extent  of  the  loss. 
«  *  *  >'  The  object  of  this  statute  was  to  sim- 
plify the  proofs  of  loss  necessary  to  be  made,  and  to  prevent 
insurance  companies  from  availing  themselves  of  technical 
defenses  founded  upon  unreasonable  requirements  in  making 
proofs  of  loss.  In  the  case  at  bar,  what  is  claimed  to  be 
proof  of  loss  is  not  an  affidavit.  It  is  a  mere  certificate  of  a 
veterinary  surgeon  that  a  cow  was  struck  by  lightning,  and 
killed.  It  does  not  give  the  extent  of  the  loss,  nor  name  the 
plaintiff  herein  as  the  owner  of  the  cow,  but  fixes  the  own- 
ership in  another:  We  think  that,  under  the  issue  made  in 
the  pleadings,  this  evidence  should  not  have  been  admitted. 
II.  It  is*  claimed  that  the  so-called  "  proof  of  loss,"  in 
connection  with  certain  parol  evidence  in  the  case,  shows 
2.RVIDBNCE:  that  the  defendant  made  no  objection  to  tiie 
nned  to  issues,  form  of  the  proof  of  loss,  or,  in  other  words, 
that  the  defendant  waived  proper  proofs  of  loss.  The 
defendant  objected  to  said  parol  evidence,  and  the  objection 
was  overruled.  In  our  opinion,  this  evidence  sliould  have 
been  excluded,  because  it  did  not  correspond  with  the  aver- 
ments of  the  petition.  There  was  no  allegation  therein  that 
proper  proofs  of  'loss  were  waived.  Lumbert  v.  Pahner^ 
29  Iowa,  104;  WooUey  v.  Williama^ZA:  Id.,  413;  Edgerly 
V.  Fa/rmers^  Ins.  Co,^  43  Id.,  587;  Zinck  v,  PhcBnix  Ins, 
Co.,  60  Id.,  266. 

Revebsed. 
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Atkinson  v.  Thb  Hawkktb  Ins.  Co. 

1.  Fire  Insoranoe :  contract  op  insurance:  pacts  not  constitut- 
INO.  Plaintiff  executed  an  application  to  the  defendant  company  for 
insurance,  and  delivered  it,  with  the  premium  and  policy  fee,  to  one  who 
was  only  a  soliciting?  assent  of  defendant,  with  the  underatandinpr  that  it 
should  be  sent  to  the  defendant  for  acceptance,  and  that,  if  not  accepted, 
the  money  should  be  returned.  The  application  and  premium  were  sent 
by  the  agent,  but  were  never  received  by  the  company,  and  no  policy 
was  issued,  and  nothing  further  done.  More  than  two  years  afterwards 
the  property  was  burned.  Held  that  the  facts  did  not  create  a  contract 
of  insurance,  and  that  defendant  was  not  liable  for  the  loss.  (Compare 
Walker  v.  Farmers'  Ins  Co.y  h\  Iowa,  679,  and  Armstrong  t.  State  Ins. 
Co.,61ld„212.) 

Appeal  from  Fremont  District  Cotirt. 

Saturday,  March  12. 

This  is  an  action  npon  an  alleged  contract  for  the  insur- 
ance of  a  dwelling-house  against  loss  or  damage  by  fire. 
The  cause  was  submitted  to  the  court  below  upon  the  plead- 
ings and  an  agreed  statement  of  facts.  The  court  determined 
that  the  defendant  was  not  liable  for  the  loss,  and  the  plaint- 
itf  appeals, 

ir.  77.   Wilson  and   W.  P.  Fergv^on,  for  appellant. 

Draper  cfe  Thornell^  for  appellee. 

lloTHROCK,  J. — The  facts  essential  to  a  proper  determina- 
tion of  the  case  are  as  follows;  One  Baylor  was  a  soliciting 
agent  of  the  defendant  at  Tabor,  in  this  state.  The  plain tift" 
made  a  written  application  to  him  for  insurance  upon  his 
dwelling-house  by  the  defendant  company.  This  application 
was  made  upon  one  of  the  printed  forms  in  use  by  the  com- 
pany.    This  printed  blank  form  was  as  follows: 

"Application  is  made  by ,  of ,  county , 

state  of  Iowa,  for  insurance  against  loss  or  damage  by  fire 
,  to  the  Hawkeye  Insurance  Company,  in  the  sum  of 
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dollars,  for  the  term  of years  from  the 


day  of ,  188 — ,  by  a  policy  with  the  usual  conditions 

of  the  company,  on  the  property  hereinafter  mentioned,  viz: 
[Here  follows  a  description  of  the  property  on  which  insur- 
ance is  sought.]  The  applicant  agrees  that  each  of  the  fore- 
going answers,  statements  and  valuations  are  true,  and  a 
warranty  on  his  part,  and  that  the  accepting  of  this  risk,  and 
the  issuing  of  a  policy  of  insurance  thereon  by  the  company, 
is  to  be  based  solely  upon  this  application;  *  *  * 
that  no  liability  of  the  company  shall  attach  until  this  appli- 
cation has  been  actually  approved  by  the  home  oflSce." 

Upon  making  the  application,  the  plaintiff  paid  to  Baylor 
the  sum  of  $10.80,  premium  and  policy  fee,  and  Baylor 
delivered  to  the  plaintiff  a  receipt  in  these  words: 

"Received  of  J.  H.  Atkinson  an  application  for  insurance, 
by  the  Hawkeye  Insurance  Company,  of  Des  Moines,  Iowa, 
on   property  to  the  amount  of  $500,  for  the  term  of  five 

years  from  date,  with  $10.80,  and  an  obligation  for 

due  and  payable  on  the day  of ,  188 — ,  pre- 
mium and  policy  fee,  subject  to  the  approval  of  the  com- 
pany. In  case  the  company  decline  to  issue  a  policy  on  said 
application,  then  the  obligation  and  premium  received  shall 
be  returned  to  him  by  mail  or  otherwise. 

«^D.  R.  Baylor,  Soliciting  Agent." 

''Dated  August  30,  1882. 

Baylor,  being  a  soliciting  agent  only,  immediately  upon 
the  receipt  by  him  of  the  application  and  premium,  deposited 
them  in  the  post  office,  properly  directed  to  the  home  office 
at  Des  Moines.  They  were  never  received  by  the  defendant, 
nor  any  of  its  officers.  The  application  and  receipt  were 
made  and  the  premium  paid  upon  the  thirtieth  day  of 
August,  1882.  The  dwelling-house  of  plaintiff  was  destroyed 
by  fire  on  the  eighth  day  of  January,  1885.  No  officer  nor 
agent  of  the  defendant,  except  Baylor,  had  any  knowledge 
that  an  application  for  insurance  had  been  made  by  plaintiff 
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until  after  the  building  was  destroyed.  There  are  other  facts 
in  the  case  which,  in  the  view  we  take  of  the  rights  of  the 
parties,  are  not  necessary  to  be  stated. 

Counsel  for  plaintifl*  contend  that,  although  Baylor  was 
unauthorized  to  execute  contracts  of  insurance,  yet  tliat  the 
transaction  became  a  contract  as  soon  as  the  company  could 
have  an  opportunity  to  accept  the  risk,  and  failed  to  do  so, 
or  return  the  premium.  If  the  defendant  had  received  the 
application  and  premium,  and  retained  the  same,  and  remained 
silent,  it  may  be  that  it  should  be  held  to  have  approved  the 
application.  But  this  question  is  not  in  the  case.  The  com- 
pany had  no  knowledge  that  any  application  had  been  made 
and  premium  paid,  and  no  contract  can  therefore  be  implied 
from  any  neglect  to  issue  the  policy  founded  upon  the  knowl- 
edge of  the  defendant  that  such  an  application  had  been 
made.  The  case  is  very  much  like  Walker  v.  Fanners^ 
Jtu,  Co.j  51  Iowa,  679,  where  it  was  held  that  the  giving  of 
afi  application  for  insurance  to  an  agent  of  the  company 
authorized  to  receive  applications  only,  and  the  execution  of 
a  premium  note,  do  not  constitute  a  contract  for  insurance. 
In  that  case  the  agent  of  the  defendant  neglected  to  forward 
the  application  and  premium  note,  and  the  company  had  no 
knowledge  of  their  existence  until  after  the  property  was 
destroyed  by  fire.  In  this  case  the  agent  was  not  negligent- 
We  think  the  case  is  controlled  by  that  above  cited,  which 
was  followed  and  approved  in  Armstrong  v.  State  Ins.  Co.j 
61  Iowa.  212. 

<  Affibhsd. 
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The  State  v.  Stout. 

1.  Adultery :  complaint  by  wife:  what  is  not.  The  mere  fact  that  a 
wife,  in  obedience  to  a  subpceaa,  testifies  before  the  grand  jury  upon  the 
question  of  her  husband's  adultery,  does  not  constitute  a  complaint  by 
her  against  her  husband,  within  the  meaning  of  §  4008  of  the  Code, 
which  provides  that  no  prosecution  for  adultery  can  be  commenced 
except  on  the  complaint  of  the  husband  or  wife.  {State  v.  Donovan^  61 
Iowa,  278,  followed.) 

Appeal  from  Henry  District  Cov/rt. 

Saturday,  Maboh  12. 

Ikdictment  for  adultery.  Trial  by  jury.  Verdict  of 
guilty.     Judgment.     The  defendant  appeals. 

Woolson  c&  Babhy  for  appellant. 

A.  J.  Baker ^  Attorney-generaly  for  the  State. 

Seevkrs,  J. — The  indictment,  among  other  things,  states 
or  charges  that  this  prosecution  is  commenced  on  the  com- 
plaint "of  the  wife  of  the  defendant."  It  is  provided  by 
statute  that  "no  prosecution  for  adultery  can  be  commenced 
but  on  the  complaint  of  the  husband  or  wife,"  (Code,  § 
4008,)  and  the  only  question  we  are  called  on  to  determine 
is  whether  this  prosecution  is  so  commenced. 

In  Bvsh  V,  Workman^  64  Iowa,  205,  it  was  said  that  the 
statute  is  plain,  easily  understood,  and  that  it  forbids  prose- 
cutions for  adultery  except  when  the  same  are  commenced 
on  the  complaint  of  the  husband  or  wife. 

In  State  v.  Henke^  58  Iowa,  457,  it  was  held  that  an  aver- 
ment in  the  indictment  that  the  prosecution  was  commenced 
on  the  complaint  of  the  wife  was  insufficient,  and  that  the 
fact  that  the  prosecution  was  so  commenced  was  material, 
and  iQUSt  be  established  on  the  trial. 

But  in  State  v.  Donovan^  61  Iowa,  278,  it  was  held  that 
such  fact  could  be  established  by  a  preponderance  of  the 
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evidence.  In  the  same  case  the  court  instructed  the  jury 
that  if  the  defendant's,  wife  "appeared  before  the  grand  jury 
in  response  to  a  subpoena,  and  testified  in  the  case,  but  not 
intending  to  prefer  the  charge  of  adultery  against  the  defend- 
ant; but  gave  her  testimony  supposing  she  was  required  to  do 
so,  this  would  not  be  a  complaint  by  her  against  her  husband, 
within  the  meaning  of  the  law."  It  was  said  that  this  instruc- 
tion announces  a  correct  rule. 

In  the  present  case,  the  court  instructed  the  juiy  that,  if 
the  wife  of  the  defendant  went  before  the  grand  jury  as  a 
witness,  even  though  she  did  so  in  obedience  to  a  subpoena, 
and  testified  as  a  witness,  this  would  be  sufficient  to  sustain 
the  averment  in  the  indictment,  in  the  absence  of  evidence  to 
the  contrary,  that  the  prosecution  was  commenced  on  the 
complaint  of  the  defendant's  wife.  It  seems  to  us  that  this 
instruction  conflicts  with  the  instruction  which  was  approved 
in  State  v.  Donovan,  above  cited.  Besides  this,  a  complaint 
we  understand  to  be  a  formal  allegation  or  charge,  preferred 
by  so«ie  one  against  another,  to  an  appropriate  court  or  offi- 
cer. Such  a  complaint,  the  statute  requires,  must  be  pre- 
ferred by  husband  or  wife.  The  indictment  is  not  neces- 
sarily so  preferred.  Mrs.  Stout  no  doubt  testified  to  certain 
facts  before  the  grand  jury,  and  it  will  be  conceded  that  she 
could  not  have  been  compelled  to  testify,  but  still  she  may 
not  have  believed  her  husband  guilty,  and  did  not  intend  to 
prefer  a  complaint  against  him.  The  mere  fact  that  she  tes- 
tified as  a  witness  is  materially  different  from  preferring  a 
complaint.  She  in  fact  made  no  complaint,  but  simply 
responded  to  such  questions  as  were  asked  her.  We  tliink 
the  instruction  above  referred  to  is  erroneous,  and  that  tliere 
is  no  sufficient  evidence  showing  that  Mrs.  Stout  made  a  com- 
plaint as  provided  by  statute. 

Reyebskd. 
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Wilson  v.  Trowbridge. 

1.  Former  Adjudication:  what  is  not:  withdrawing  of  intbb- 

VBNOB.  Where  the  claimant  of  attached  property  appeared  id  the 
attachment  salt  and  took  time  to  file  a  petition  of  intervention,  bnt  a 
few  days  afterwards  withdrew  his  appearance,  and  afterwards  a  judg- 
ment was  rendered  against  the  attachment  defendant,  with  an  order  for 
the  sale  of  the  property,  held  that  such  judgment  did  not  in  any  way 
affect  the  rights  of  the  interyenor,  and  was  not  a  bar  to  an  action  by 
him  to  recover  the  property. 

2.  Practice  in  Supreme  Court:    instruction:    error  without 

FRBjUDicB.  This  court  will  not  review  an  instruction  when  it  appears 
that,  even  if  it  was  erroneous,  it  could  not  have  pr^udioed  the  appel- 
lant under  the  facts  proved. 

Appeal  from  Shelby  Circuit  Court. 

Saturday,  March  12.  , 

This  is  an  action  of  replevin  for  certain  horses.  There 
was  a  trial  by  jary,  which  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff.     Defendant  appeals. 

Foss  dk  Hellyer^  for  appellant. 

Mdcy  (&  Oammoriy  for  appellee. 

Rothrook,  J. — I.  The  plaintiff  claimed  the  possession 
of  the  property  by  virtue  of  two  chattel  mortgages  executed 
1.  FORMRR  ad-  to  ^'^^  by  one  Joseph  Buchcr.  The  deiendant 
whatis  not:  is  sheriff  of  Shelby  county,  and  was  in  posses- 
of Vmervenor.  sion  of  the  horsos  in  controversy  by  virtue  of  a 
writ  of  attachment  sued  out  by  one  Quinn.  It  was  claimed 
by  Quinn  in  his  attachment  proceedings  that  the  property 
was  subject  to  a  landlord's  lien  for  the  rent  of  certain  land 
leased  by  him  to  Bucher.  After  the  attacluncnt  suit  was 
brought,  the  plaintiff  herein  made  an  appearance  in  that  suit 
by  his  attorneys,  and  took  time  to  file  a  i>ctitioii  of  interven- 
tion in  the  action,  lie  filed  up  petition  of  intervention,  and 
within  a  few  days  thereafter  his  attorneys  withdrew   their 
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appearance  for  him.  The  plaiDtiif  in  that  action  took  jndg- 
ment  against  Bucher  for  the  rent,  and  procured  an  order  for 
the  sale  of  the  attached  property.  The  action  at  bar  was 
then  pending,  and  the  plaintiff's  mortgages  are  ui>on  the 
same  property  as  that  ordered  sold  in  the  attachment  suit. 
The  defendant  herein  pleaded  these  facts,  and  claimed  that 
the  rights  of  the  plaintiff  were  adjudicated  in  the  attach- 
ment suit.  The  plaintiff  demurred  to  this  defense,  and  the 
demurrer  was  sustained.  Defendant  complains  of  this  rul- 
ing of  the  court.  We  think  it  was  correct.  Quinn  did  not 
make  the  plaintiff  herein  a  party  to  his  attachment  suit, 
lie  appeared  voluntarily,  and  announced  his  intention  of 
making  himself  a  party  by  intervention.  But  he  reconsid- 
ered the  matter,  withdrew,  tiled  no  petition  of  intervention, 
and  did  not  make  himself  a  party  to  the  suit.  There  was 
no  issue  between  him  and  Quinn  that  could  bo  adjudicated, 
and  when  the  appearance  was  withdrawn  the  status  of  the 
case  was  the  same  as  if  he  had  made  no  appearance. 

11.     The  court,  in  its  instruction  to  the  jury  in  reference 
to  the  property  of  a  tenant  upon  which  the  landlord  is  enti- 
tled to  a  lien  for  rent,  under  section  2017  of  the 

2.  PRACTICE         /->«t*ii.  /*»  11* 

hibupreine      Code,  held,  in  ettect,  tiiat  the  hew  attached  to 

court :  m-  '  '• 

r?r"wauout*''  ^"^^^  property  as  was  '^  used  on  the  premises"  iu 
prejudice.  ^jj^  eouduct  of  the  farm  by  the  tenant,  but  not 
to  such  live-stock  as  may  be  running  at  large  on  the  preni- 
ises,  and  growing  up  for  the  market,  or  untie  for  use.  The 
defendant  complains  of  this  instruction  as  embodying  an 
incorrect  rule  of  law.  We  need  not  determine  this  question, 
because  the  evidence  shows  without  conliict  chat  none  of  tiic 
proi>erty  in  question  was  at  any  time  upon  Quinu'S  land. 
If  the  instruction  was  erroneous,  it  could  not  possibly  iiave 
prejudiced  the  defendant,  because,  under  the  proven  facts,  he 
had  no  landlord's  lieu  thereon. 

Affirmed 
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Vbebland  y.  Ellswobth  et  al.  ,     1  S  « 

1.  Supreme  Court:  jurisdiction:  LESS  THAN  $100.    In  appeals  involv-  ^^  ' 

ing  less  than  $100,  this  court  has  no  jurisdiction  to  determine  any  ques-  LJl 

tion  not  properly  certified  by  the  trial  judge.  )~-~ 

2.  Parties'  to  Actions :    who  are  not.     Persons  whose  names  are  ?07^ 

inserted  as  parties  defendant  in  a  petition,  but  who  are  not  served  with  ^f~ 

notice  and  do  not  appear,  are  not  parties  to  the  action.  i^^ 

3.  Mechanic's  Lien :    enforcement  by  subcontractor  :  necessary 

PARTIES.  A  subcontractor  who  holds  an  open,  unliquidated  and  unset- 
tled account  against  the  principal  contractor  cannot  bring  his  action 
against  the  owner  of  the  building  or  improvement,  and  establish  a 
mechanic's  lien  on  the  property,  without  adjudicating  the  claim,  or 
attempting  to  adjudicate  it  in  any  way,  against  the  principal  contractor, 
who  is  the  person  principally  liable  on  the  account. 


4.  :  SDBCONTRACTOit:  ESTOPPEL.    A  Subcontractor  who  stands  by  in 

silence  and  sees  the  owner  of  a  building  pay  the  principal  contractor  in 
full,  is  estopped  from  afterwards  claiming  a  mechanic's  lien  on  the  prop- 
erty. 

5.  Practice  in  Supreme  Court:  less  than  $100:  insuffioibnt  cer- 

tificate. In  an  appeal  involving  less  than  $100,  this  court  cannot 
declare  the  law  upon  the  facts  of  the  case,  where  the  necessary  facts  are 
not  all  found  and  certified  by  the  trial  court. 

Appeal  from  Dickinson  District  Court. 
Monday,  March  14. 

This  is  an  action  in  equity  to  establish  and  enforce  a 
mechanic's  lien.  There  was  a  judgment  and  decree  for  the 
plaintiff.     Defendant  appeals. 

J,  TT.  Cory^  for  appellant. 

liice  (&  Gridley^  for  appellee. 

Kotheock,  J. — I.  The  amount  claimed  by  plaintiff  is 
less  than  $100,  and  the  appeal  comes  to  us  upon  the  follow- 
ing certificate  of  the  trial  judge: 

"  (1)  Upon  the  trial  of  this  case,  the  evidence  shows  that 
the  defendant  E.  S.  Ellsworth  employed  his  co-defendant,  E. 
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G.  Hammond,  to  do  certain  mason  work  upon  the  Louse 
named  in  the  plaintiflF's  petition,  and  that  under  this  agree- 
ment he  was  to  pay  the  contractor  as  the  work  pcogressed ; 
that  the  contractor,  Hammond,  employed  the  plaintiff,  L.  W. 
Vreeland,  L.  J.  Vreeland  and  Abraham  Hartman,  as  subcon- 
tractors, to  perform  certain  portions  of  the  work.  These 
subcontractors  commenced  their  work  on  the  sixth  day  of 
August,  1883,  and  continued  to  the  eleventh  of  the  same 
month,  on  which  day  they  completed  their  work.  The 
defendant  Ellsworth  saw  these  subcontractors  performing 
work  upon  this  job  during  the  time  that  they  were  perform- 
ing the  same,  but  had  no  other  knowledge  that  the  con- 
tractor, Hammond,  was  owing  them  anything  for  the  work 
than  what  would  be  inferred  from  his  knowledge  of  their 
doing  the  work.  On  the  day  on  which  the  work  was 
completed  by  the  subcontractors  there  was  a  settlement 
between  Hammond  and  Ellsworth,  and  at  that  time  the 
defendant  Ellsworth  paid  the  contractor  for  all  the  work 
that  had  been  done  up  to  that  date,  but  withheld  the  sum  of 
ten  dollars,  which  was  still  required  to  complete  the  job. 
At  the  time  of  this  settlement  and  payment  to  Hammond, 
there  was  enough  money  in  Ellsworth's  possession  due  upon 
the  contract  to  pay  the  several  claims  of  the  subcontractors. 
On  the  fourteenth  day  of  August,  A.  D.  1883,  these  subcon- 
tractors personally  notified  Ellsworth  of  their  olaims,  and 
afterwards  Ellsworth  procured  another  party  to  complete  the 
contract  of  Hammond,  and  paid  him  therefor.  Statements 
and  affidavits  for  the  mechanic's  liens  were  filed  by  the  sev- 
eral subcontractors  in  the  clerk's  office  on  the  thirty-first  day 
of  August,  A.  D.  1883. 

"(2)  Can  a  subcontractor  obtain  a  decree  foreclosing  a 
mechanic's  lien  against  land  and  buildings  before  such  sub- 
contractor obtains  a  judgment  against  the  original  contractor 
for  claims  against  the  contractor  for  work  upon  said  land 
and  buildings,  and  in  a  suit  where  said  original  contractor  is 
a  party,   but  no  notice  of  suit  served   upon  him,  and  no 
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appearance  made  by  himf  Upon  the  foregoing  statements 
of  facts,  is  the  defendant  Ellsworth  liable  to  the  subcon- 
tractors in  this  case?" 

Several  questions  are  argued  by  counsel  which  do  not  arise 
1.BUPRRM15  ^pon  the  above  certificate.  This  court  has  no 
Sic5on:"e^"  jurisdiction  to  determine  any  questions  except- 
thaiifioo.        jjjg  those  propounded  by  the  trial  court. 

The  first  point  arising  iipon  the  above  certificate  is  found 
iu   the  question  numbered    2.     It  appears  therefrom   that 

2.  PABTiBsto    Hammond,   the    principal   contractor,   was    not 

action:  who  ,  /  .  t      .  .      . 

are  not.  made  a  party  to  the  action.     It  is  true,  it  is 

stated  that  he  was  a  party,  but  this  merely  means  that  he 
was  named  in  the  petition  as  a  party,  because  it  appears  from 
the  same  question  that  there  was  *'  no  notice  of  suit  served 
upon  him,  and  no  appearance  made  by  him."  Inserting  his 
name  in  the  petition  did  not  make  him  a  party.  We  have, 
then,  the  question  whether  a  subcontractor,  who  holds  an 
open,  unliquidated  and  unsettled  account  against  the  princi- 
pal contractor,  may  brines  his  action  against  the 

3.  MECHANIC'S    ^  ^        ,  ,       .,  i-  . 

uen:  enforce-  owner   of    the    Duildinff   or   improvement,   and 

mentbysab-  °  '  ' 

ueSe^iTpap-  ^s^^lish  a  mechanic's  lien  upon  the  property, 
^^  without  adjudicating  the  claim,  or  attempting  to 

adjudicate  it  in  any  way,  against  the  contractor,  who  is  the 
person  principally  liable  upon  the  account.  We  think  this 
question  must  be  answered  in  the  negative.  If  the  claim 
were  liquidated,  it  may  be  that  the  principal  contractor 
would  not  be  a  necessary  party.  But  that  question  we  need 
not  determine.  This  is  an  open,  unliquidated  account, — a 
mere  charge  against  the  contractor.  Tiie  burden  of  ascer- 
taining whether  there  is  any  defense  to  the  action  ought  not 
to  be  put  upon  the  owner  of  the  property.  He  is  not  pre- 
sumed to  have  any  knowledge  upon  the  subject.  Further 
than  this,  if  the  subcontractor  establishes  his  lien  against 
the  property,  and  the  owner  is  compelled  to  pay  it,  he  has 
recourse  on  the  principal  contractor.  He  ought  to  be  fur- 
nished with  an  adjudicated  claim,  and  not  with  a  mere  open 
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account.  The  record  in  this  case  shows  that  there  was  a 
defect  of  parties,  but  that  a  personal  judgment  was  actu- 
ally rendered  against  Ellsworth,  the  owner  of  the  building. 
There  was  no  warrant  for  such  a  judgment.  It  may  have 
been  thought  that  it  was  necessary  to  adjudicate  the  claim  as 
against  some  one,  and,  as  Ellsworth  was  the  only  defendant, 
a  judgment  was  rendered  against  him. 

11.  In  interrogatory  numbered  2,  we  are  asked  to  deter- 
mine whether  Ellsworth  is  liable  upon  the  statement  of  facts 
4. :8ub-    preceding   the   interroo^atories.     The   statement 

contractor:        *.  ^  c? 

estoppel.  of  facts  is  not  complete.  An  important  question 
in  the  case  Was,  whether  the  subcontractors  were  present  at 
the  settlement,  and  knew  that  Ellsworth  paid  Hammond  in 
full,  and  made  no  objection  to  such  payment.  If  they  stood 
by,  and  by  their  silence  permitted  Ellsworth  to  make  full 
payment,  the  law  of  estoppel  would  compel  them  to  ever 
after  remain  silent  as  to  any  claim  for  a  lien.  Their  silence 
was  equivalent  to  saying  to  Ellsworth  that  they  had  no  claim 
for  a  lien,  and  if  any  one  of  them  was  present,  and  made  no 
sign,  his  right  to  a  lien  would  be  lost.  If  we  must  be 
required  to  determine  the  law  upon  a  given  state  of  ultimate 
facts,  all  of  the  necessary  facts  should  be  found 

5.  PRACTICE  "^ 

In  supreme      by  ^he  trial  court.      It  is  impossible  to  deter- 

court:  leas  v  * 

iufflcfeS'ci?"  ^ni'i®  fro°^  ^^^  ****c^S5  ^s  recited,  whether  the  court 
Uttcate.  found  that  the  subcontractors  were  present,  and 

by  their  silence  acquiesced  in  the  setthmeut  and  payment, 
or  were  not  present.  For  anything  that  appears,  they  may 
or  may  not  have  been  present. 

For  the  error  in  determining  the  cause  without  a  neces- 
sary party  defendant,  judgment  and  decree  will  be 

Ebvebsgd. 
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Wilson  v.  Palo  Alto  County. 

1.  Contract:  construction:  sale  or  security.  B.  &  G.  had  contracted 
to  build  a  court  house  for  the  defendant  county,  and  had  purchased 
materials  therefor  of  W.,  but  had  not  paid  for  the  materials,  and  noth- 
ing was  yet  due  from  the  defendant  on  the  contract.  In  order  to  make 
a  payment  on  the  materiah  out  of  the  contract  price  of  the  building, 
B.  &  G.  and  W.  made  a  bill  of  sale  of  the  materials  to  defendant, 
whereupon  defendant  paid  to  W.,  to  be  applied  on  the  price  of  the 
materials,  (which  was  $1,900,)  the  sum  of  $450  of  the  contract  price  of 
the  building.  Afterwards,  defendant  mad^  further  payments  to  W. 
upon  orders  made  by  B.  &  G.,  but  the  materials  were  ne7er  fully  paid 
for.  Held  that  the  bill  of  sale  was  not  a  transfer  of  the  title  of  the 
materials  from  W.  to  the  defendant,  because  W.  had  already  transferred 
his  title  to  B.  &  G.,  but  that  the  effect  of  the  writing  (for  the  particulars 
of  which  see  opinion)  was  only  to  secure  the  defendant  for  an  advance 
of  $450  of  the  contract  price  before  it  was  due,  and  that  \V.  could  not 
recover  of  the  defendant  the  unpaid  portion  of  the  price  of  the  mater- 
ialfi. 

Appeal  from  Clay  District  Court. 

Monday,  March  14. 

This  is  an  action  at  law  by  which  the  plaintiff  seeks  to 
recover  of  the  defendant  the  purchase  price  of  certain  lum- 
ber'and  materials  alleged  to  have  been  sold  by  the  plaintiff 
to  the  defendant,  to  be  used  in  the  construction  of  a  court 
house.  The  defendant  denies  that  it  purchased  any  of  said 
lumber  and  materials  of  the  plaintiff.  There  was  a  trial  by 
jury,  and  a  verdict  and  judgment  for  the  plaintiff.  Defend- 
ant appeals. 

Sopery  Crawford  cfe  Carr,  for  appellant. 

T.  W.  ^Harrison,  for  appellee. 

Rothrook,  J. — ^This  action  is  founded  on  a  written  contract 
of  which  the  following  is  a  copy: 

•'Know  all  men  by  these  presents,  that  we,  Burdick  & 
Goble,  of  Palo  Alto  county,  Iowa,  and  J.  J.  Wilson,  of  Kos- 
suth county,  Iowa,  on  the  one  part,  in  consideration  of  the 


Digitized  by 


Google 


352  SUPREME  COURT  OF  IOWA, 

\Vilsoa  v.  Palo  Alto  County. 

sum  of  $450  to  us  paid  by  the  county  of  Palo  Alio,  state  of 
Iowa,  party  of  tlie  second  part,  the  receipt  whereof  is  hereby 
acknowledged,  do  hereby  sell,  transfer  and  convey,  and  by 
these  presents  have  sold,  transferred  and  conveyed,  unto  the 
said  party  of  the  second  part  the  following  described  property, 
to-wit:  All  the  lumber  now  in  the  court  house  square  in 
said  county,  or  bought  of  said  J.  J.  Wilson  by  said  Burdick  & 
Goble,  or  either  of  them,  and  all  window  and  door  frames 
and  sash,  either  in  the  carpenter  shop  owned  by  said  Burdick 
&  Goble,  or  on  said  Qourt  house  square; — to  have  and  to 
hold  the  same  forever,  for  the  purpose  of  using  the  said  lum- 
ber, sash,  etc.,  in  building  and  constructing  the  court  house 
now  in  process  of  construction  in  Emmetsburg,  Palo  Alto 
county,  Iowa,  except  such  as  may  be  condemned  by  the 
proper  authorities;  and  we  hereby  agree  and  covenant  to  war- 
rant and  defend  the  title  to  said  property  unto  the  said  party  of 
the  second  part  against  the  claims  of  all  persons  whomsoever. 
"  Witness  our  hands  this  sixteenth  day  of  June,  1886. 
'*  Burdick  &  Goble. 
"  D.  E.  BuEDioK  &  J.  J.  Goble. 
"J.J.  Wilson, 

"  By  J.  L.  Martin,  Agent." 
Duly  acknowledged  before  John  J.  Robins,  notary  public. 
"  It  is  hereby  agreed  and  understood  that,  so  far  as  J.  J. 
Wilson  is  concerned,  the  above  bill  of  sale  is  not  an  absolute 
evidence  of  payment  by  the  county  of  the  lumber  bought  of 
him,  but  only  for  such  portion  as  may  be  paid  him;  and  it 
does  not  preclude  said  Wilson  from  recovering  from  the 
proper  parties  all  amounts  that  may,  from  time  to  time,  be 
due  him  for  lumber  sold  to  said  Burdick  &  Goble,  or  either 
of  them. 

"  Dated  June  16, 1880. 

"  Palo  Alto  County,  Iowa, 
"  By  Robert  Shea, 
"John  J.  Robins, 
"Building  Com." 
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The  defendant  denied  that  it  at  any  time  purcliased  the 
lumber  and  material  of  the  plaintiff,  but  that  the  same  were 
sold  by  the  plaintiff  to  Burdick  and  Goble,  and  that  the 
written  contract  upon  which  the  suit  is  founded  was  taken 
by  the  defendant  to  secure  it  in  the  sum  of  $450  advanced 
by  the  defendant  to  Burdick  and  Goble,  and  by  them  paid  to 
the  plaintiff  in  part  payment  for  the  lumber  mentioned  in 
the  written  contract. 

The  cause  was  tried  in  the  court  below  upon  the  theory 
that  it  was  competent  for  the  parties  to  introduce  oral  evi- 
dence as  to  what  the  real  contract  was.  We  will  determine 
the  appeal  in  the  same  manner. 

It  appears  from  the  evidence  that  D.  E.  Burdick  contracted 
with  the  defendant  to  furnish  all  the  necessary  material,  and 
erect  a  court  house  for  the  defendant,  according  to  certain 
plans  and  specifications,  for  the  sum  of  $11,000.  lie  after- 
wards  associated  J.  J.  Goble  with  him  in  the  undertaking, 
and  the  partnership  name  was  Burdick  &  Goble.  They  pur- 
chased lumber  and  other  materiata  of  the  plaintiff,  to  be  used 
in  the  building.  When  their  purchases  of  the  plaintiff  had 
amounted  to  about  $1,900,  the  plaintiff  insisted  that  he  should 
receive  some  payment  thereon.  No  money  was  actually  due 
from  the  county  to  Burdick  &  Goble,  and,  as  an  expedient  to 
to  relieve  the  plaintiff,  the  written  instrument  above  set  out 
was  ei^ecuted,  and  the  county  paid  to  the  plaintiff  $450,  for 
which  he  executed  a  receipt  in  these  words: 

"Emmetsburg,  Iowa,  June  IG,  1880. 

'*  Received  of  Burdick  &  Goble,  per  building  committee 
on  court  house  of  Palo  Alto  County,  four  hundred  and  fifty 
dollars. 

"  J.  L.  Martin, 
"For  J.  J.  Wilson  &  Co.' 

It  is  proper  to  state  that  Martin  was  the  managing  agent 
of  the  plaintiff,  and  that  he  (Martin)  made  all  the  contmcts 
and  agreements  which  were  made  in  the  matter  in  contro* 
Vol.  LXX-— 23 
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versy.  When  the  written  instrument  was  executed,  there 
was  no  sale  of  the  property  made  by  Wilson  to  tlie  county, 
for  the  very  satisfactory  reason  that  he  was  not  the  owner  of 
the  lumber.  He  had  sold  it  to  Burdick  &  Goble,  and  there 
is  no  evidence  that  the  sale  had  been  rescinded.  There  is  no 
conflict  in  the  evidence  on  this  important  fact  in  the  case. 
It  is  claimed,  however,  that  what  is  called  the  addendum  to 
the  contract  shows  that  the  instrument  was  more'than  a  mere 
security  for  the  money  advanced.  It  is  true,  it  is  therein 
recited  that  the  <^  bill  of  sale  is  not  an  absolute  evidence  of 
payment  by  the  county  of  the  lumber  bought  of  him."  In 
view  of  the  fact  that  Wilson  did  not  own  the  lumber  named 
in  the  bill  of  sale,  the  reference  to  the  purchase  from  him 
can  only  be  construed  to  mean  the  purchase  theretofore  made 
by  Burdick  &  Goble,  and  the  reference  to  his  right  to  recover 
from  the  "j^r(?/?«r  parties^^  all  amounts  that  may  from  time 
to  time  be  due  him,  rebuts  the  idea  that  the  county  was  one 
of  these  proper  parties. 

All  of  the  building  committee  testified  as  witnesses  that 
the  contract  was  not  a  purchase  of  the  property,  but  a  mere 
security  for  the  money  advanced.  It  is  true  that  the  build- 
ing committee  afterwards  paid  the  plaintiff  considerable  sums 
upon  the  indebtedness  of  Burdick  &  Goble  to  the  plaintiflT, 
but  these  payments  were  always  made  upon  the  orders  of 
Burdick  &  Goble.  There  is  really  no  conflict  in  the  evidence 
upon  the  fact  that  this  instrument  was  made  as  a  mere 
security  for  the  $450  advanced  by  the  county.  Even  Martin, 
the  agent  of  the  plaintiff*,  testifled  that  "  the  committee  said 
they  would  advance  money  on  the  condition  that  they  be 
secured  on  the  material,  and  agreed  with  Burdick  &  Goble 
and  ourselves  to  have  the  material  turned  over  to  them, — all 
the  material  we  had  furnished, — and  took  the  money  they 
advanced  us  then  until  the  bill  was  paid;"  and  he  again  stated 
in  his  testimony  that,  "before  paying  the  money  over,  they 
required  this  bill  of  sale  as  security  for  the  money  advanced.*^ 
It  is  true  that  the  witness  afterwards  testified  as  follows: 
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"  It  was  understood  by  the  building  committee,  at  the  time 
this  addendum  was  made,  that  this  $450  was  not  all  the  money 
we  were  to  have.'  I  know  what  the  building  committee  then 
understood,  because  we  talked  it  up,  and  they  agreed  to  pay 
us  more  in  the  future.  That  was  the  talk  between  me  and 
this  building  committee,  and  that  is  the  reason  this  addendum, 
was  made.  It  was  talked  over  between  me  and  the  building 
committee,  and  we  jointly  agreed  to  make  this  addendum^  in 
order  to  show  that  we  were  to  have  more  -pay.  It  was  to 
secure  to  Pala  Alto  county  all  of  this  property,  and  to  make 
Palo  Alto  county  the  party  responsible  to  us  for  the  pay. 
After  this  contract  was  made,  Burdick  &  Goble  had  nothing 
to  do  with  the  payment  for  this  material,  except  to  sign 
orders  at  the  Teque%t  of  the  building  committee.  The 
county  or  building  committee  paid  all  that  was  paid  after 
that." 

This  may  all  be  true  without  making  the  county  liable  to 
the  plaintiff  on  this  claim  for  a  balance  due.  The  county 
did  pay  Wilson,  but  it  was  always  on  the  orders  of  Burdick 
&  Goble.  They  were  not  bound  to  honor  these  orders,  unless 
Burdick  &  Goble  were  entitled  under  their  contract  to  the 
payments  represented  by  the  orders;  and  it  is  a  conceded 
fact  in  the  case  that  Burdick  &  Goble  failed  to  complete 
their  contract,  left  the  court  house  unfinished,  and  the  county 
paid  some  $5,000  to  complete  the  building.  Another  fact 
which  shows  that  the  claim  of  the  plaintiff  is  not  a  valid 
claim  against  the  county,  is  that  none  of  the  material  for 
which  this  suit  was  brought  was  actually  used  in  the  con- 
struction of  the  court  house. 

Counsel  for  the  defendant  claim  that  the  verdict  of  the 

jury  is  without  support  in  the  evidence,  and  we  think  the 

claim  is  well  made. 

Bbvbbsed. 
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Blake,  Adm'r,  v.  Koons  et  al. 

g9    77I    '1.  Former  AdjacUoation:  ybndob's  liek:  subbooation  of  sttrbtt 
\'n~m\  UPON  PAYING  NOTE  FOR  PUBCHA8B  MONBT.    The  vcndor  of  real  estate 

'119  137|  soed  the  purchaser  and  his  surety  on   a  purchase- money  note,  and 

procured  judgement,  but  the  court  refused  to  decree  a  vendor *8  lien  od 
the  premises.  The  surety  paid  the  judgement.  Held  that,  since  he  was 
a  party  to  the  action  in  which  the  vendor  was  refused  a  lien,  he  was 
bound  by  that  abjudication,  and  that  he  could  not  afterwards  claim  to 
be  entitled  to  such  a  lien  by  subrogation  to  the  rights  of  the  vendor. 

2.  Mortgage:  want  op  consideration:  riohts  of  bxtbsbquent  pdr- 
OHASBR  WITH  NOTICE.  A  Subsequent  purchaser  of  land  with  notice  of  a 
prior  mortgage  is  in  no  position  to  question  the  validity  of  the  mortgage 
and  secured  notes  in  the  hands  of  an  assignee,  even  though  he  takes 
them  after  maturity,  and  subject  to  equities  in  favor  of  the  maker. 
{Crosby  v.  Tanner,  40  Iowa,  136,  followed  ) 

Appeal  from  Wapello  Circuit  Court. 

Monday,  March  14. 

AonoN  in  equity  to  forclose  a  mortgage  executed  bv 
defendant  B.  0.  Koons  to  M.  L.  Koons,  to  secure  seven 
promissory  note^.  The  mortgage  and  notes  were  assigned 
by  M.  L.  Koons  to  plaintiff 's  intestate,  in  payment  of  an 
indebtedness,  such  assignment  being  made  after  the  maturity 
of  the  notes.  It  is  alleged  in  the  petition  that  the  defendants 
Harmon  and  Madsen  assert  some  claim  to  the  mortgaged  prop- 
erty, but  that  their  claims  are  junior  to  that  of  plaintiff. 
Harmon  alleged  in  a  cross-petition  that  B.  C.  Koons  was 
indebted  to  him  for  borrowed  money  which  was  used  by  him 
in  paying  for  the  mortgaged  premises,  and  that  at  the  time 
the  loan  was  made  the  intestate  assigned  to  him  the  mort- 
gage as  collateral  security  therefor;  and  he  prayed  for  judg 
ment  against  Koons  for  the  amount  of  the  indebtedness, 
and  for  a  foreclosure  of  the  mortgage.  Madsen  answered 
that  when  Koons  purchased  the  premises  he  became  surety  for 
him  on  a  note  given  for  a  portion  of  the  purchase  price,  and  that 
judgment  was  subsequently  obtained  thereon  against  Koons 
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and  himself,  on  which  execution  was  issued,  and  the  property 
sold,  and  that  he  became  the  purchaser,  and  subsequently 
obtained  a  sheriff's  deed  to  the  premise ;  also  that  the  notes  and 
mortgage  sued  on  were  given  without  consideration,  and  in  pur- 
suance of  a  corrupt  combination  between  M.  L.  Koons  and 
B.  0.  Koons  to  cheat  and  defraud  the  creditors  of  the  latter. 
The  district  court  entered  judgment  in  favor  of  Harmon  on 
his  cross-petition,  for  the  amount  of  the  indebtedness  from 
Goons  to  him,  and  for  the  foreclosure  of  the  mortgage.  It  also 
gave  plaintiff  judgment  for  the  amount  of  the  notes,  and  for 
the  foreclosure  of  the  mortgage,  and  adjudged  that  Madsen's 
interest  in  the  property  was  junior  and  inferior  to  the  liens 
of  plaintiff  and  Ilarmon.     Defendant  Madsen  appealed. 

n,  B.  Henderahott^  for  appellant. 

McNett  <&  TisdaUy  for  appellees. 

Rebd,  J. — I.  The  note  that  Madsen  signed  as  surety  for 
B.  C.  Koons  was  given  for  part  of  the  purchase  price  of  the 
1  Fo  KB  mortgaged  premises,  and  was  given  before  plaint- 
veodoJS'/ieD:  '^'^  mortgage  was  executed.  Judgment  was 
ofsuSetyupaQ  subicqueutly  rendered  on  the  note  against  both 
{o/piueiu^  Koons  and  Madsen,  and  that  judgment  was  satis- 
money.  ^^^  ^^  ^^^  ^^^  ^^  ^j^^  property  to  Madsen.      It 

is  urged  that  the  vendor  had  a  lien  on  the  premises  for  the 
unpaid  purchase  money,  and,  as  Madsen  paid  the  debt,  he  is 
now  entitled,  as  against  Koons,  to  be  subrogated  to  the  rights 
of  the  vendor  under  that  lien;  and,  as  the  intestate  and  Har- 
mon had  notice  of  that  equity  when  they  acquired  the  mort- 
gage, they  took  subject  to  it.  The  record  in  the  action  in 
which  the  judgment  was  rendered,  however,  affords  a  con- 
clusive answer  to  this  position.  The  plaintiff  in  the  action 
alleged  that  he  was  entitled  to  a  vendor's  lien  on  the  prem- 
ises, and  prayed  for  the  enforcement  of  such  lien.  Koons 
answered  denying  that  claim,  and  the  court  gave  the  plaintiff 
a  money  judgment  for  the  amount  of  the  note,  but  refused 
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to  give  any  farther  relief.  The  judgment  determines,  then,  that 
the  vendor  was  not  entitled  to  a  lien  for  the  unpaid  purchase 
monej.  Madsen  was  a  party  to  the  record,  and  he  is  bound 
by  the  adjudication.  He  is  clearly  in  no  position  now  to 
assert  tliat  a  lien  existed  in  favor  of  the  vendor,  and  we  need 
not  inquire  whether,  in  view  of  the  fact  that  he  satisfied  the 
judgment  in  which  he  was  surety  by  bidding  in  the  property 
of  the  principal  debtor  at  execution  sale,  he  would  be  enti- 
titled  to  be  subrogated  to  the  rights  of  the  vendor  under  th^ 
lien^  if  one  had  existed. 

II.     Appellant  seeks  to  defeat  the  foreclosure  of  the  mort- 
gage on  the  ground  that  it  was  given  without  consideration, 
2.  wortoaqk:  ^^^  ^^^  ^^®  fraudulent  purpose  of  covering  the 
JidefaJfooT^"    property,  and  preventing  t\\6  creditors   of   the 
sequetii  imr-'   mortgagor  from  appropriating  it  for  the  satis- 
aoue^.  faction  of  their  debts.     We  think  it  unnecessary 

to  enter  into  the  question  of  fact  arising  under  this  claim. 
As  the  intestate  purchased  the  notes  after  maturity,  she  took 
thorn  subject  to  existing  equities  in  favor  of  the  maker.  But 
appellant  was  not  a  party  to  the  contract.  He  is  a  subse- 
quent purchaser  of  the  mortgaged  premises,  but  purchased 
with  notice  of  the  mortgage,  and  the  question  is  whether  he 
ia  in  a  position  to  plead,  as  against  an  assignee  of  the  notes, 
the  infirrnity  of  the  contract.  We  think  not.  The  case  on 
this  question  falls  within  the  rule  of  Croahy  v.  Tanner^  40 
Iowa,  136* 

Affiriced. 
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The  Chicago  Lumber  Go.  y.  Woodaide  et  al. 


Thb  Chicago  Lumber  Co.  v.  Woodsidb  et  al. 

1.  Mechanic's  Lien:  subcontractor:  payment  to  contractor: 

notice.  Where  the  owner  of  an  improyement  knows  that  subcao- 
tractors  are  furnishing  labor  and  materials,  and  knows  who  they  are,  be 
cannot  defeat  them  of  iheir  rights  under  the  mschanic's  hen  law  by 
paying  to  the  contractor,  or  to  sabsequent  subcontractors  on  his  .orders, 
the  contract  price  of  the  work,  in  disregard  of  the  claims  of  the  prior 
subcontractors. 

2.  Practice  in  Supreme  Court:  iickatkrial  questions.    Tnis  court 

will  not  determine  which  of  two  machanic's  liem  is  entitled  to  priority, 
where  it  appears  that  both  are  sufficiently  secured  and  will  be  paid. 

Appeal  from  Polk  Circuit  Court, 

Monday,  March  14. 

Action  to  foreclose  a  mechanic's  lien.  The  defendant 
Joseph  Rogg  is  the  owner  of  the  property  in  question.  In 
June,  1885,  he  entered  into  a  contract  with  the  defendant 
Woodside  for  the  construction  of  a  building.  Woode^idu 
contracted  with  the  plaintiff  to  furnish  the  Ininber  for  Uh; 
building,  with  the  exception  of  the  doors,  sashes,  etc.,  fur- 
nished by  the  Capital  City  Planing  Mill  Company.  Tliu 
plaintiff  claimed  a  lien  for  the  entire  balance  due  it,  to-wiL 
$452.61.  The  court  decreed  that  the  plaintiff  was  not  enti- 
tled to  a  lien  for  the  whole  of  such  amount,  but  was  eutitleJ 
to  a  third  lien  to  the  extent  of  a  balance  remaining  unp^iid 
by  the  owner  to  the  principal  contractor,  to-wit,  the  sum  of 
$235.68.     The  plaintiff  appeals. 

Berryhill  <&  Henry ^  for  appellant. 

Mitchell  c6  Dudley  and  Parsons  <&  Perry,  for  Joseph 
Rogg,  appellee. 

Read^  Hutchinson  <J&  Read^  for  Capital  City  Planii^i; 
Mill  Co. 

Smith  <fk  Morris  and  James  Embree^  for  other  appellee.-. 
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Adams,  Ch.  J. — The  plaintiff  commenced  furnishing  lum- 
ber to  the  contractor,  Woodside,  July  8,  1885,  and  continue<l 
to   furnish   lumber   until    October  8,    1885,   on 
ic'siien-.'sub-  which  day  it  furnished  the  last  item.     Within 

contractor:  '' 

payment  to      thirty  days  therefrom,  to-wit,  October  26,  ISSri, 

contractor:  J        J  '  '  '  " 

notice.  i|.  fjig(j  a  statement  for  a  lien,  and  served  notice 

thereof  upon  the  owner  Rogg.  The  contract  between  Rogg 
and  Woodside  called  for  payments  as  the  work  progresseil. 
Rogg  proceeded  to  make  payments,  and  paid  upon  the  con- 
tract, either  directly  to  Woodside,  or  to  subcontractors  upon 
his  orders,  about  $1,600  after  the  plaintiff  began  to  furnish 
lumber,  and  the  balance  remaining  unpaid  is  not  sufficient  to 
secure  the  plaintiff.  The  principal  question  presented  is 
as  to  whether  the  plaintiff's  lien  attached  for  the  full 
amount  due  him,  notwithstanding  the  payments  made  by  the 
owner. 

The  plaintiff  took  all  the  steps  required  by  statute  to 
acquire  a  lien  for  every  item  of  lumber  from  the  time  it  was 
furnished.  This  being  so,  the  plaintiff  has  a  prima  facie 
right  to  such  lien.  If  the  right  did  not  arise  under  the  stat- 
ute thus  fully  complied  with,  it  must  be  by  reason  of  a  fact 
which  excused  the  owner  in  making  the  payments,  and  the 
burden  of  proving  such  fact  rested  upon  the  owner.  He 
contends  that  he  was  excusable  in  paying  Woodside,  because 
he  was  ignorant  of  any  claim  on  the  part  of  the  plaintiff  for 
the  lumber  furnished  by  it  to  Woodside.  But  it  was  not  nec- 
essary for  him  to  know  that  the  plaintiff  had  a  claim.  If  we 
should  hold  that  it  was,  we  should  go  far  towards  frittering 
away  the  whole  mechanic's  lien  law,  so  far  as  subcontractors 
are  concerned.  On  this  matter  of  knowledge  there  was  some 
conflict  in  the  evidence,  as  might  be  expected.  According 
to  the  testimony  of  Woodside,  Rogg  knew  that  the  plaintiff 
was  furnishing  the  lumber,  and  was  not  being  paid  in  advance, 
nor  as  each  item  was  furnished,  but  that  it  was  to  be  paid  ont 
of  the  money  coming  due  to  Woodside  on  the  building. 
According  to  the  testimony  of  Rogg,  he  simply  knew  that 
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the  plaintiff  was  furnishing  the  himber.  Taking  Rogg's  tes- 
timony to  be  true,  it  will  be  seen  that  the  case  is  an  ordinary 
one,  and  snch  as  might  be  expected  to  arise  every  day.  The 
owner  sees  men  famishing  labor  or  materials  under  the  con- 
tractor, and  neither  sees  nor  hears  anything  more.  Can  he 
properly  proceed  to  pay  the  contractor  upon  the  assumption 
that  the  men  furnishing  the  labor  or  materials  have  been 
paid  in  advance,  or  contemporaneously  with  the  furnishing 
of  the  labor  or  maiierials?  We  think  not.  Laborers  are  not 
usually  paid  in  advance,  nor  strictly  as  the  labor  progresses. 
Kor  is  material  usually  paid  for  in  advance,  nor  as  each  item 
is  furnished,  where,  as  in  this  case,  it  is  furnished  from  time 
to  time  during  a  considerable  period. 

In  the  case  of  Othmer  Bros.  v.  Clifton  c&  United  Presbij- 
ierian  Church,  69  Iowa,  656,  the  church  was  charged  with  a 
lien  in  favor  of  subcontractors,  notwithstanding  the  church  had 
paid  the  contractor.  The  fact  was  that  one  or  more  officers  of 
the  church  had  knowledge  that  Othmer  Bros,  did  painting  on 
the  church  as  subcontractors,  but  did  not  know  that  they  were 
not  paid  in  advance,  nor  as  the  work  went  on.  This  court 
thought  that  the  church  was  bound  to  take  notice  that  the 
painters  might  be  acquiring  a  claim  against  the  contractor 
for  which  the  statute  gives  a  lien. 

Where  the  owner  knows  that  subcontractors  are  furnishing 
labor  or  materials,  and  knows  who  they  are,  he  should  not  be 
excused  in  paying  the  contractor  in  disregard  of  their  claims. 
He  would,  we  think,  be  put  upon  inquiry.  Nothing  could 
be  easier  than  the  ascertainment  of  their  claims.  Nor  is  it 
any  hardship  upon  him  to  require  that  he  shall  withhold 
payment  during  the  time  which  the  law  allows  the  subcon- 
ti-actor  to  perfect  his  lien.  The  hardship,  if  any,  arises  after 
lie  has  once  needlessly  proceeded  in  disregard  of  rights  which 
the  statute  was  designed  to  give.  And,  as  the  evidence 
shows  that  more  money  became  due  from  the  owner  to  the 
contractor  after  the  plaintiff  commenced  furnishing  lumber 
than  was  necessary  to  pay  it  and  others  having  prior  liens,  it 
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follows  that  in  our  opinion  the  plaintiff  was  entitled  to  a  lien 
iipoQ  tlic  property  for  the  full  amount  due. 

One  other  question  has  been  presented,  and  that  is  as  to 
priority  of  liens.  The  court  held  that  the  defendant,  the 
a  puACTicj!  Capital  City  Planing  Mill  Company,  had  a  lien 
iourunlima-  for  $54.61  paramount  to  the  lien  of  the  plaint- 
uoiS,^^^^"  iff.  In  the  view  which  we  have  taken  of  the 
case,  it  appears  that  both  claims  are  sufficiently  secured,  and 
will  be  paid,  and,  if  so,  the  question  of  priority  has  no  prac- 
tical importance. 

Modified  and  Affirmed. 


Williams  &  Burghart  v.  Frick. 

82   m\  1,  Practice:  JUDGMENT  ON  ePKciAL  verdict:  error  CURED.    Error,  if 

any,  in  oTerruling  a  motion  for  jadirment  on  a  special  verdict,  notwith- 
BlQQiIinff  the  general  verdict,  is  cured  by  afterwards  sustaining  a  motion 
by  ibo  same  party  to  set  aside  the  general  verdict  and  for  a  new  trial. 

i  Appeal  from  Harrison  Circuit  Court, 

Monday,  March  14. 

Tho  facts  are  stated  in  the  opinion. 

L,  Brown^  for  appellant. 

F\  M.  Dance  and  Dewell  <&  MoGavern^  for  appellee. 

Sekveks,  J. — There  was  a  general  and  special  verdict. 
Tliej  wi^re  inconsistent,  and  the  defendant,  in  substance, 
lufjved  tlie  court  to  set  aside  the  general  verdict,  and  render 
judgment  in  his  iavor  on  the  special  findings.  This  motion 
was  overruled,  and  the  defendant  excepted.  For  the  purposes 
of  tlie  case,  it  will  be  conceded  that  the  court  erred  in  so  ruling. 
Afterwards  the  defendant  moved  the  court  to  set  aside  the  gen- 
eral verdict,  and  for  a  new  trial.     This  motion  was  sustained. 
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The  error  assigned  and  relied  on  is  that  the  coui  t  erred  in 
overruling  the  first  motion.  Conceding  this,  we  think  the 
defendant  waiv^ed  the  error  by  moving  to  set  aside  the  gen- 
eral verdict,  asking  a  new  trial,  and  obtaining  it. 

Affibmed. 


71    363 
_9^ 99 

Oallakan  et  al.  v.  Williams  et  al.  J^^  ^^j 

fri    363 

L  Pleading:  answer:  denial  op  amount  i>ub:  eppect.    A  denial  in        H^  -^'^^l 
an  answer  thai  defeDdants  aie  indebted  in  the  amount  claimed  in  the 
petition  does  not  present  an  issue  of  fact,  and  does  not  amount  to  a  gen- 
mal  denial.    (Stueksleger  v.  Smith,  27  Iowa,  286.  followed.) 

2.  Promissory  Note:  payment:  deposit  op  money  with  one  not  a 
BANKBB.  Where  a  note  is  made  payable  at  the  office  of  one  not  a 
banker,  and  not  the  payee,  the  deposit  of  money  to  pay  the  note  with* 
8Qch  person  is  not  a  payment  of  the  note,  as  the  holder  is  not  required 
hj  law  to  present  the  note  at  that  place  for  payment.  (Compare  Lazier 
9.  Horan,  55  Iowa,  75.) 

Appeal  from.  Taylor  District  Court. 

Monday,  March  14. 

Action  on  three  promissory  notes  and  to  foreclose  a  mort- 
gage. A  demnrrer  to  the  answer  was  overruled,  and  the 
plaintiffs  appeal. 

J.  J.  Davis^  for  appellants. 

Flioh  dh  Jones^  for  appellees. 

Sbevees,  J. — The  following  is  a  copy  of  one  of  the  notes 
upon  which  the  action  was  brought: 

*'$180.     BsAL  Estate,  Loan  and  Exchange  Office  of  N. 

B.    MOOBE. 

"Olarinda,  Iowa,  November  1, 1880. 
"One  year  after  date  I  promise  to  pay  to  the  order  of  N. 
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B.  Moore  one  hundred  and  eighty  dollars,  with  tea  per  cent 
interest  from  date,  payable  annually  at  the  oflBce  of  N.  B. 
Moore,  in  Clarinda,  Iowa,  and,  if  not  paid  when  due,  the 
interest  to  draw  the  same  per  cent  after  due  as  the  original 
note,  and,  if  collected  by  suit,  a  reasonable  attorney's  fee. 
Value  received.  J.  T.  Williams." 

The  other  two  notes  are  in  all  respects  like  the  foregoing, 
except  that  one  is  payable  in  one  and  the  other  in  two  years 
after  date.  It  is  stated  in  the  petition  that  the  notes  were 
indorsed  and  transferred  by  the  payee,  before  maturity,  to  an 
innocent  holder,  from  whom  the  plaintiflfs  obtained  the  notes. 
The  defendants  admitted  the  execution  of  the  notes  and  mort- 
gage, denied  that  they  were  indebted  in  the  amount  claimed 
in  the  petition,  and  pleaded  that  on  the  first  day  of  October, 
1881,  the  maker  paid  the  note  above  set  out  to  N.  B.  Mooi-e, 
at  his  office,  at  Clarinda,  Iowa;  and  that  on  the  fifteenth  day 
of  April,  1882,  the  maker  paid  the  full  amount  due  on  the 
two  last  described  notes  to  N.  B.  Moore,  at  his  office 
at  Clarinda,  Iowa;  that  said  Moore  has  possession  of  said 
money  at  his  said  office  to  pay  said  notes  when  presented 
at  said  place;  that,  when  said  money  was  paid,  Moore 
represented  that  the  notes  had  been  lost  or  mislaid, 
and  he  canceled  the  mortgage  to  secure  the  same,  and  then 
and  there  agreed  with  said  Williams  to  take  up  and  pay  said 
notes  in  full  at  their  maturity,  or  when  presented  at  his  office; 
and  he  now  holds  said  money,  but  said  notes  have  never  been 
presented  for  payment  at  said  office.  A  demurrer  to  the 
answer  was  overruled. 

I.     Counsel  for  the  appellees  insist  that  the  court  did  not 

err  in  overruling  the  demurrer,  because  a  general  denial  was 

1.  PLKADTNo:    pleaded,   and   the   demurrer   was  to   the  whole 

niaiof  *  answer.     A  denial  in  an  answer  that  the  defend - 

amount  due :  .iii.i  -i.i.^ 

effect.  ants  are  indebted  m  the  amount  claimed  m  the 

petition  does  not  present  an  issue  of  fact,  and  does  not 
amonnt  to  a  general  denial.  Stuckaleger  v.  Smithy  27  Iowa, 
286. 
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II.     It  is  suggested  by  counsel,  and  we  assume  that  the 

demurrer  was  overruled  on  the  ground,  as  the  court  thought, 

that  this  case  comes  within  the  rule  recognized 
2.  pRoms-  ° 

52SiP*i'®j      in  Lazier  v.  Horan.  65  Iowa,  75.     The  decision 

payment:  de-  '  ' 

^wtth  Sie*'  ^^  *^^*  ^^  ^^  grounded  on  the  fact  that  the  note 
uot  a  banker,  ^^g  payable  at  a  bank,  in  which  money  is  ordi- 
narily and  usually  deposited ;  dnd  where  notes  are  made  pay- 
able at  a  bank  the  parties  expect  collection  to  be  made 
through  it.  For  a  full  discussion  of  the  question  determined, 
see  the  late  case  of  Adams  v.  Hackenaack  Imp,  Com,  44  N. 
J.  Law,  638.  We  therefore  do  not  feel  disposed  to  extend 
the  rule  of  the  cited  case.  The  facts  of  this  case  are  mate- 
rially diflferent.  The  notes  were  made  payable  at  the  office 
of  N.  B.  Moore,  (or  at  least  the  interest  was,)  at  Clarinda, 
Iowa,  and  we  may  assume,  possibly,  that  it  was  a  real  estate, 
loan  and  collection  oflSce;  and  it  seems  to  us  that  such  an 
office  is  in  no  respect  different  from  the  office  of  a  lawyer, 
merchant,  or  hundreds  of  other  offices  where  business  of  a 
similar  character  is  done.  At  least,  it  does  not  appear  that 
money  was  ordinarily  deposited  by  people  generally  at  said 
office,  or  that  notes  payable  there  were  usually  sent,  placed 
or  kept  there  for  collection  or  payment.  The  ordinary  rule 
is  that  payment  must  be  made  to  the  holder  of  the  note,  and 
it  is  not  essential  to  the  maintenance  of  an  action  on  a  note 
payable  at  a  particular  place  that  it  should  be  presented  there 
for  payment.  This  rule  is  recognized  in  Lazier  v.  Haran, 
If  this  payment  is  recognized  as  valid,  then  we  are  unable  to 
see  why  a  note  payable  at  any  office  or  designated  place  of 
business  where  notes  are  ordinarily  or  occasionally  executed 
could  not  be  paid  at  such  place.  This  would  greatly  embar- 
rass commercial  transactions,  and  prove  detrimental,  we 
think,  thereto.     The  court,  we  think,  erred  in  overruling  the 

demurrer. 

Eeyebsed. 
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1.  Fraotice  in  Supreme  Court:  aoreembnt  of  counsel  enforced. 
Where  coansel  a;(reed  to  dispense  with  a  transcript  unless  one  was 
required,  and  that  in  that  caf^e  appellant  should  have  time  to  file  one, 
and  it  became  necessary  to  file  one  on  account  of  denials  made  in  an 
amended  abstract,  and  appellant  showed  by  affidavit,  submitted  with 
the  case,  that  one  of  the  papers  required  for  a  transcript  was  tempor- 
arily lost  from  the  files  of  the  court  below,  held  that  the  denials  in  the 
amended  abstract  should  not  be  taken  as  true,  but  that  appellant's 
motion  to  strike  it  I'rom  the  files  should  be  overruled,  the  submission 
set  aside,  and  the  cause  continued  with  leave  to  appellant  to  file  a  tran- 
script 

Appeal  from  Carroll  Circuit  Court. 
Monday,  March  14. 
JE.  3f.  BeUeVy  for  appellant. 
S.  W.  Macomher  and  Oeo.  W.  PainCj  for  appellees. 

Beok,  J. — I.  In  this  case  no  transcript  has  been  filed. 
The  parties  entered  into  a  stipulation  to  dispense  with  a  tran- 
script, unless  the  conrt  should  require  one  to  be  filed,  and  in 
that  case  the  appellant  was  to  be  granted  reasonable  time  to 
comply  with  the  requirements.  The  abstract  was  filed  August 
25,  1886.  An  amended  abstract  was  filed  by  defendants 
December  8, 1886,  which  denies  that  the  evidence  was  reduced 
to  writing  as  required  by  law,  and  that  a  translation  of  the 
short-hand  notes  has  been  filed  in  the  court  below.  Plaintiff 
filed  a  motion  asking  leave  and  time  to  file  a  transcript,  which 
is  supported  by  an  affidavit  showing,  in  effect,  that  the  tran- 
script of  the  reporter's  notes  of  the  evidence  was  filed  in  the 
court  below,  but  is  now  mislaid,  or  cannot  be  found.  He 
also  moves  to  strike  defendant's  amended  abstract  These 
motions  were  submitted  with  the  case. 

In  our  opinion,  under  the  agreement  of  the  parties,  the 
plaintiff  ought  to  have  time  to  file  a  transcript,  and  the 
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amendeil  abstract  ought  not  to  be  taken  as  true.  His  motion 
for  time  to  file  transcript  is  sustained.  The  plaintiflTs  motion 
to  strike  the  defendant's  amended  abstract  is  overruled.  The 
submission  is  set  aside,  and  the  case  continued. 


Williams  v.  Mills  County.  |  H  ^\ 

1.  Statute  of  Limitations:  action  fob  willfitl  trespass.  An 
actiou  for  a  willful  trespass  committed  by  entering  upon  plaintiff's  land 
and,  by  digging^  a  ditch  thereon,  interfering  with  his  water  power, 
accrues  immediately  upon  the  commission  of  the  trespass,  and  is  barred 
in  five  years  thereafter.  (Code,  §  2529.) 
• 

Appeal  from  Mills  District  Court. 

;  Monday,  March  14. 

The  plaintiff  seeks  by  this  action  to  recover  damages  of 
the  defendant  for  the  alleged  wrougful  diversion  of  a  stream 
of  water  away  from  his  mill.  A  demurrer  to  the  petition 
was  sustained,  and  plaintiff  appeals. 

Kelley  Bros,  and  E.  B,  Woodmiff^  for  appellant. 

WatkinB^  Williams  c6  Wright  and  Z.  T.  Genung^  for 
appellee. 

Kothbook,  J. — ^The  petition  in  this  case  is  a  remarkable 
document.  It  is  remarkable  for  its  great  length,  and  for  the 
indefiniteness  of  its  averments  as  to  the  injury  complained 
of.  It  appears  therefrom  that  the  plaintiff  is  the  owner  of  a 
mill  upon  a  creek  or  stream  of  water  in  Mills  county,  and 
that  in  the  year  1879  a  county  ditch  was  constructed,  which 
had  its  initial  point  at  said  creek.  But  whether  the  ditch 
intersected  the  stream  above  or  below  the  mill  it  is  impossi- 
ble to  determine  from  the  petition.  In  one  part  of  the  peti- 
tion it  is  averred  that "  the  defendant  entered  upon  plaintiff's 
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land,  against  his  protests  and  objections,  and  erected  and 
made  over  and  across  the  same  the  ditch  and  levee  aforesaid, 
and  did  cut,  dig  and  tear  out,  and  cause  to  be  torn  out,  along 
the  bank  of  said  stream  above  plaintiff's  mill-dam,  certain 
levees  and  embankments  constructed  by  plaintiff  to  protect 
said  mill  property,  and  constructed  in  lieu  thereof  the  ditch 
and  levee  aforesaid."  It  would  appear  from  this  averment 
that  the  defendant  diverted  the  water  from  the  stream  above 
the  mill-dam.  But  it  is  elsewhere  averred  in  the  petition 
that  plaintiff  was  not  injured  by  reason  of  water  being 
diverted  from  the  stream  above  the  mill,  but  becanse  the 
ditch  interfered  with  the  flow  of  water  below  the  mill,  and 
the  channel,  therefore,  became  filled  np  so  that  the  water 
would  not  flow  away  from  the  mill.  And;  in  the  argument 
in  reply,  we  are  for  the  first  time  advised  that  the  initial 
point  of  the  ditch  was  between  the  mill  and  the  mill-dam. 

This  suit  was  commenced  more  than  five  years  after  the 
ditch  was  constructed,  and  one  ground  of  demurrer  was  that 
the  acti(5n  was  barred  by  the  statute  of  limitations.  Accept- 
ing the  averments  of  the  petition  to  be  true,  the  act  com- 
plained of  was  a  willful  trespass,  without  authority  of  law, 
and  done  against  the  protests  of  the  plaintiff  made  at  the 
time.  For  this  invasion  of  his  rights  he  had  an  immediate 
cause  of  action.  We  do  not  mean  that  he  had  a  cause  of 
action  against  the  county.  That  question  we  do  not  deter- 
mine, because  it  may  admit  of  doubt  whether  the  county 
would  have  been  liable.  But  there  then  accrued  a  right 
of  action  to  the  plaintiff  for  the  trespass,  against  the 
trespassers,  whether  they  were  the  men  mIio  constructed  the 
ditch,  the  contractors,  or  whoever  was  liable  therefor.  Tlie 
jiresent  action  is  founded  upon  the  original  trespass.  It 
should  have  been  brought  within  five  years  after  the  right  of 
action  accrued.     Code,  §  2529. 

Affikhkd. 
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Davis*  Sons  v.  Coohban  et  al. 

1.  Evidence:    lost    receipt:    effect   of    secondabt    byidbnoe. 

Where  a  written  receipt  made  by  plaintiffs  to  defendants  became  mate- 
rial as  evidence,  but  defendants  testified  that  it  had  been  lost,  an 
instznction  to  the  effect  that  ''all  questions  and  disputes  as  to  the  lan- 
guage of  the  written  receipt  are  to  be  taken  strongly  against  defendants 
and  the  claim  made  by  them  as  to  the  language  and  construction  of  the 
same/*  was  rightly  refused,  in  the  absence  of  any  evidence  of  bad  faith 
or  fault  on  the  part  of  the  detendants  in  suppressing  the  receipt. 

2.    :  PAROL  TO  VARY  WRITING:  RULE  NOT  APPLICABLE.     The  rule 

that  parol  testimony  is  not  admissible  to  vary  the  terms  of  a  written 
contract  does  not  apply  to  evidence  that  a  contract  was  to  be  made,  but 
which  does  not  refer  to  the  terms  of  the  contract. 

3.  Verdict :  evidence  to  support  on  appeal.    A  verdict  wiH  not  be 

disturbed  on  appeal  for  want  of  evidence,  when  the  evidence  is  conflict- 
ing. 

Appeal  from  Buena  Vista  District  C(n(,rt. 

Monday,  Ma&oh  14. 

Action  upon  a  promissory  note.  There  was  a  judgment 
upon  a  verdict  for  defendants.     Plaintiffs  appeal. 

M,  Wakefield^  for  appellants. 

Robinson  <&  Milchrist,  for  appellees^ 

Beck,  J. — I.  Tlie  only  defense  pleaded  to  the  action  is  to 
the  effect  that  the  note  in  suit,  with  other  notes  held  by 
plaintiffs  against  the  defendants,  were  settled  by  defendant 
Cochran  giving  other  notes,  with  security,  and  turning  over 
to  plaintiffs  two  notes  of  other  parties;  and  that,  pursuant  to 
this  settlement,  plaintiffs  agreed  to  surrender  and  release  the 
note  in  suit. 

II.     The  evidence  shows  that,  when  the  settlement  was 

made,  plaintiffs  retained  the  note  in  suit,  giving  a  paper  or 

1.  bvidbnoe:   receipt  to  defendant  pertaining  to  it.     Plaintiffs 

effecrof**^-    claimed  that,  under  this  instrument,  the  note 

Sence.  was  to  be  givcn  up  and  canceled  if  they  secured 

the  possession  of  two  notes  which  were  held   by  another 

Vol.  LXXI— 24 
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party,  and  for  which  defendant  gave  an  order.  Defendant 
insisted  that  there  was  no  condition  as  to  the  surrender  of 
the  note,  and  that  the  agreement  to  do  so  was  retained  by 
plaintiffs  to  aid  them  in  some  other  transaction  or  suit,  and, 
when  so  used,  it  was  given  np  to  defendant. 

The  defendants  testified  that  the  receipt  was  lost,  and 
could  not  be  found,  and  therefore  was  permitted  to  state  its 
contents.     The  plaintiffs  asked  an  instruction  directing  the 
jury,  among  other  matters,  that  "all  questions  and  disputes 
as  to  the  language  of  the  written  receipt  are  to  be  taken 
strongly  against  defendants,  and  the  claim  made  by  them  as 
to    its    language    and    construction   of    the   same."     This 
instruction  was  rightly  refused.     The  loss  of  the  writing 
having*  been  established,  the  law  authorized  evidence  of  its 
contents,  to  the  end  that  the  resl  contract  of  the  parties  might 
be  known.      It  throws  no  discredit  upon  defendant's  evi- 
dence, nor  does  it  raise  presumptions  against  the  merits  of 
his  claim  as  to  the  contents  of  the  writing,  thus  fettering  the 
defendant's  defense  in   order  to  defeat  the  truth.      If  the 
defendant  wrongfully,  fraudulently,  or  pui-posely  withheld 
the  writing,  the  rule  of  the  instructions  would  be  correct. 
Upon  this  ground  the  plaintiffs  insist  that  it  ought  to  have 
been  given.     But  there  is  not  a  particle  of  evidence  tending 
to  show  that  defendants  withheld  or  suppressed  the  paper,  or 
that  it  was  lost  through  their  fault.     Its  loss  is  shown  witli- 
out  any  evidence  tending  to  show  fraud  or  tault  on  the  part 
of  the  defendant.     There   was,   thei>efore,   no  evidence   to 
which  the  instruction  was  applicable. 

III.     The  plaintiffs  asked  the  court  to  give  the  following 

instruction  to  the  jury:     "(2)  If  the  jury  believe  from  the 

,  evidence  that,  at  the  time  the  witness  Smith  and 

2. :  parol  ' 

ing^*ruic  not  defendant  were  at  the  house  of  witness  Holmes, 
applicable.      j|.    ^j^g   |.|^gj^    ^^^    |.jj^j.g    agreed    between  the 

witness  Smith  and  the  defendant  that  witness  Smith  was  to 
execute  a  receipt  in  writing  to  defendant,  expressing  the  con- 
dition and  reason  why  said  Smith  was  not  to  surrender  the 
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possession  of  the  note  in  suit,  and  jou  further  find  from  the 
evidence  that  said  Smith  did  execute  a  writing  to  said 
defendant,  stating  the  terms  and  conditions  on  which  said 
Smith  retained  possession  of  said  note,  and  the  defendant 
accepted  said  instrument,  then  jou  are  instructed  as  a  matter 
of  law  that  you  must  not  consider  the  testimony  of  the  wit- 
ness Holmes,  the  law  presuming  that  all  prior  parol  and 
verbal  agreements  were  merged  in  the  writing  so  executed  by 
witness  Smith." 

Smith  was  the  attorney  of  the  plaintiffs,  who  made  the 
settlement  between  the  parties,  and  signed  the  lost  receipt, 
the  contents  of  which  were  shown  by  defendant's  evidence. 
It  was  signed  after  the  parties  returned  from  the  house  of 
Holmes  to  defendant's  house.  The  thought  of  the  instruc- 
tion is  that,  as  Holmes  testified  to  a  contract  made  at  his 
house,  it  was  not  competent  to  contradict  or  vary  the  con- 
tract set  out  in  the  receipt,  for  the  reason  that  the  law  will 
presume  that  it  was  superseded  or  merged  into  the  contract 
finally  expressed  in  the  receipt.  The  rule  of  law  here  rec- 
ognized is,  of  course,  correct,  but  we  think  it  is  not  appli- 
cable to  exclude  Holmes'  evidence.  He  testified  that  he  was 
a  justice  of  the  peace,  and  the  defendant  and  his  wife  came 
to  his  house  to  acknowledge  the  mortgages  to  plaintiffs. 
They  were  accompanied  by  Smith.  The  witness  understood 
that  plaintiff  and  defendant  had  a  settlement,  and  that  some 
notes  were  to  be  given  up,  and  others  to  be  taken  secured  by 
the  mortgages;  that  one  note  was  to  be  returned  by  Smith 
after  the  conclusion  of  a  suit;  and  that  the  witness  suggested 
that  defendant  take  a  receipt  for  it,  and  Smith  said  he  would 
give  it  if  defendant  would  do  some  trifling  matter  not  con- 
nected with  the  business.  The  witness  then  says  ^<  that  was 
the  way  the  matter  was  left."  After  this  statement  he  tes- 
tifies to  no  agreement  whatever  between  the  parties,  but 
expressly  states  that  he  did  not  understand  or  remember 
certain  terms  or  conditions  called  to  his  attention.  His  evi- 
donee  cannot  be  regarded  as  showing  the  terms  or  conditions 
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of  any  contract.  His  evidence,  which  we  have  above  referred 
to,  may  be  understood  as  showing  that  there  was  an  agree- 
ment to  be  expressed  on  the  receipt  to  be  afterwards  given, 
but  certainly  not  its  conditions  or  terms.  There  is  not  one 
word  in  his  testimony  which  tends  to  show  the  terms  of  a 
contract.  The  instruction,  therefore,  was  rightly  refused. 
It  may  be  that  some  parts  of  his  evidence  were  objectionable, 
but  no  part  was  upon  the  ground  set  out  in  the  instruction. 
But  the  record  fails  to  show  that  any  objections  were  made 
to  the  evidence  when  it  was  introduced.  We  can  consider* 
none  except  the  one  raised  by  the  instruction  asked  by 
plaintiffs. 

lY.  It  is  insisted  that  the  verdict  should  have  been  set 
aside  by  the  court  below,  for  the  reason  that  it  is  not  suflB- 
8.  vkrdict:  <5icntly  supported  by  the  evidence.  All  that  can 
8ap1S)rtoS*  ^®  ^*^^  ^^  ^^^^  point  is  that  the  evidence  is  con- 
aplpeai.  flicting.     We  cannot,  therefore,  disturb  the  ver- 

dict. 

We  have  considered  all  questions  presented  in  this  case. 

Affirmed. 


The  State  v.  Gbiffin. 


1.  Larceny:  propertt found  on  dependant's  premises:  identity: 

presumption:  instruction.  Where  there  was  evidence  that  certain 
money  found  secreted  in  defendant's  place  of  basiness,  of  which,  how- 
ever, there  were  other  inmates,  was  a  portion  of  the  stolen  property, 
and  defendant  admitted  that  he  had  placed  the  money  where  it  was 
found,  but  claimed  that  it  was  his  own  money,  held  that  the  court  prop- 
erly submitted  the  question  of  identity  to  the  jury,  and  therewith  prop- 
erly instructed  them  that,  if  the  defendant  had  the  stolen  property,  or 
some  part  of  it,  in  his  possession  soon  after  the  larceny,  and  such  pos- 
session was  not  explained,  it  was  presumptive  evidence  of  his  guilt. 

2.  Jury :   right  to  minutes  op  evidence:  duty  of  bailiff.     A  bail- 

iff in  charge  of  a  jury  has  no  authority,  when  requested  by  the  )ar>,  to 
bring  in  the  minutes  of  the  testimony,  in  order  that  they  may  use  them 
in  settling  a  disputed  point  in  the  evidence. 

3.  :  SICK  juror:  tescporary  absence  with  bailiff.    Dnnng  the 

deliberation  of  the  jury,  one  of  the  jurors  was  taken  sick,  and  was  per- 
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mitted  to  separate  himself  from  the  others  for  a  time,  and  to  take 
a  walk  in  the  open  air  with  an  officer,  but  was  not  permitted  to 
commanicate  with  any  person  about  the  case.  KM  iiregrular,  but  not 
pre  judical,  and  no  ground  for  reyersal. 

JUBOB  DISCLAIMING  VEBDiCT.    A  juTor  who  has  Consented  to  a 


verdict  cannot  afterwards  be  heard  to  say  that  it  does  not  express  his 
honest  judgment  on  the  facts  of  the  case,  but  that  he  assented  to  it 
because  he  was  sick,  and  desired  to  be  released. 

Appeal  from  Dubuque  District  Court, 

Monday,  Mabch  14. 

Thb  defendant  was  convicted  of  the  larceny  of  a  sum  of 
money,  and  sentenced  to  a  term  of  imprisonment  in  the 
penitentiary. 

JET.  T.  McNulty^  for  defendant. 

A.  J.  Baker^  Attorney -general^  for  the  State. 

Rbed,  J. — I.  The  evidence  against  the  defendant  was  purely 
circumstantial.  He  kept  a  saloon  in  the  city  of  Dubuque, 
and  the  evidence  on  which  he  was  convicted 
Kund'on  de-  ^^^^  strongly  to  prove  that  the  alleged  larceny 
Memfies:  ^^^  Committed  in  his  saloon.  The  money  is 
SSSp'Sn^""  alleged  to  have  been  stolen  from  one  Frank  C. 
instmcuon.      g^^^^j^^  ^^  ^^^^  evening  of  September  22,  1884. 

On  that  evening  Harmon  went  to  the  saloon,  and,  after  tak- 
ing a  number  of  drinks  of  intoxicating  liquors,  engaged  in 
a  game  of  dice  with  the  defendant.  He  had  been  drinking 
before  he  went  there,  and  was  intoxicated  while  in  tlie  saloon. 
He  had  in  his  possession  money  to  the  amount  of  about  $200, 
which  he  exhibited  to  defendant.  Other  persons  were  in  the 
saloon  at  the  time,  and  the  exhibition  of  the  money  was 
made  in  their  presence.  Soon  afterwards  Harmon  left  the 
saloon,  and,  in  a  short  time  thereafter,  discovered  that  he  had 
lost  his  money.  He  immediately  informed  a  police  oflBcer 
©f  his  loss,  and  defendant  and  his  bar-tender  were  arrested 
and  kept  in  custody  during  that  night.  The  next  morning 
the  city  marshal,  in   company  with   Harmon,  searched   the 
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saloon,  and,  in  an  ice-chest  in  the  saloon,  they  found  $25  in 
gold  coin,  which  Harmon  swore  on  the  trial  was  apart  of  the 
money  which  was  stolen  from  him.  He  testified  that  he 
was  able  to  identify  it  by  certain  marks  which  he  had  placed 
upon  it  the  day  before  the  larceny,  and  which  he  pointed  out 
to  the  jury.  Some  time  afterwards  a  pocket-book  was  found 
in  the  water-closet  connected  with  the  saloon,  and  he  also 
identified  it  as  the  one  in  which  the  money  was  when  stolen. 
The  district  court  instructed  the  jury  that^  if  defendant 
had  the  stolen  property,  or  some  portion  of  it,  in  his  posses- 
sion soon  after  the  larceny,  and  such  posession  was  not 
explained,  it  was  presumptive  evidence  of  his  guilt.  It  was 
urged  by  counsel  that  the  court  was  not  warranted  in  giving 
this  instruction,  for  the  reason  that  the  evidence  did^not 
show  that  the  money  found  in  the  saloon  was  in  the  actual 
or  exclusive  possession  of  defendant.  If  the  question  rested 
alone  on  the  facts  detailed  above,  this  point  would  probably 
be  well  taken.  The  fact  that  the  stolen  property  was  foufid 
in  defendant's  place  of  business  would  not  alone  raise  a  pre- 
sumption that  he  is  guilty,  there  being  other  inmates  of  the 
place.  Rose.  Grim.  Ev.  18;  2  Starkie,  Ev.  450.  But  the 
case  does  not  rest  on  that  fact  alone.  Defendant  testified 
in  his  own  behalf,  and  he  admitted  that  he  had  placed  the 
$25  in  the  ice-box  where  the  marshal  found  it;  butheclajmed 
that  it  was  his  own  money,  and  that  he  had  placed  it  there  a  day 
or  two  before  the  larceny  is  alleged  to  have  been  committed.  The 
court  was  fully  warranted  on  this  evidence  in  submitting  the 
question  as  to  the  identity  of  the  money  found  in  the  saloon,  with 
that  stolen  from  Harmon,  to  the  jury,  as  was  done,  and,  in 
telling  them  that  the  fact  of  the  possession  by  defendant  of 
the  stolen  property,  if  it  was  proven,  was,  in  the  absence  of  any 
reasonable  explanation  of  the  possession,  presumptive  evi- 
dence of  his  guilt.  It  was  shown  by  his  own  testimony  that 
he  had  had  the  money  found  by  the  marshal  in  his  actual 
possession.  If  it  wa?  part  of  the  stolen  money,  as  the  jury 
may  well  have  found  it  was,  his  statement  as  to  the  owner- 
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ship  of  the  money,  and  the  time  of  placing  it  in  the  ice-box, 
was  necessarily  false.  Objections  have  been  urged  to  other 
of  the  instructions  given.  Without  setting  out  the  instruc- 
tions objected  to  or  the  grounds  of  objection,  we  deem  it 
sufficient  to  say  that  they  appear  to  us  to  be  correct. 

II.  While  the  jury  was  deliberating,  a  question  arose  as 
to  what  a  witness  had  testified  to  on  a  certain  point,  and  they 
2.  juRTrpight  requested  the  officer  in  charge  to  bring  the  min- 
or eviSeuce:  utesof  the  witness's  testimony  to  the  jury-room, 
bamfl.  that  the  question  of  diflference  might  be  settled 

by  an  examination  of  them;  but  the  officer  refused  to  do  this, 
and  this  was  one  of  the  grounds  of  the  motion  for  a  new  trial. 
The  action  of  the  officer  in  refusing  to  take  the  minutes  of 
the  testimony  to  the  jury-room  was  clearly  right.  If  the 
jury  regarded  the  question  about  which  they  differed  as  an 
importaiit  one,  they  should  have  required  the  officer  to 
conduct  them  before  the  court,  where  the  desired  informa- 
tion could  have  been  communicated  to  them.  Code, 
§  4454.  As  this  course  was  not  taken,  but  they  afterwards 
agreed  upon  a  verdict,  it  must  be  assumed,  either  that  the 
question  as  to  which  the  difference  arose  was  not  regarded  as 
of  importance,  or  that  they  were  able  to  determine  the  ques- 
tion without  recourse  to  the  evidence. 

HI.  During  the  deliberation  of  the  jury,  one  of  their 
number  was  taken  sick,  and  was  permitted  to  separate  him- 

3. .  gicic    self  from  the  others,  and  take  a  walk  in  the  open 

{Jorary  ab™ "  air.'  He  was  accompanied,  however,  by  an  officer, 
bjiiiii.  and  was  not  permitted  to  communicate  with  any 

person  about  the  case.  This  action,  although  it  was  not  strictly 
regular,  affords  no  ground  for  disturbing  the  judgment. 
Defendant  was  in  no  manner  prejudiced  by  it. 

IV.  It  was  sought  to  be  shown^  in  support  of  the  motion 
for  a  new  trial,  that  the  juror  who  was  taken  sick  assented  to 

4^ .  j,^,  the  verdict,  not  because  he  was  convinced  by  the 

ri^ic^*"*^  evidence  that  defendant  was  guilty,  but  because 
of  his  desire,  owing  to  his  sickness,  to  get  released  from  the 
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jury  room,  Eiit,  having  consented  to  the  verdict,  he  cannot 
afterwards  be  permitted  to  say  that  it  is  not  his  honest  judg- 
ment on  the  tacts  of  the  case. 

We  have  not  deemed  it  necessary  to  discuss  all  of  the 
objections  to  the  verdict  urged  in  the  motion  for  a  new  trial. 
We  have,  however,  examined  the  whole  record  with  care,  and 
we  find  no  grounds  for  disturbing  the  judgment  pronounced 
by  the  district  court,  and  it  will  be 

Affibmed. 


Quinn  v.  Bbown  et  al. 


1.  GoBveyance:  fhaud:  evidekcb.  Plaintiff 'a  claim,  that  she  was 
inducts  J  bj  ber  husband  to  sign  a  deed  under  a  beUef  that  it  was' a  mort- 
gage for  a  £mall  amount,  is  not  supported  by  the  evidence. 


I.  :  BLANK  AS  TO  CONSIDERATrON  AND  GRANTEE:   SIONATURB   BY 

wife:  in.nocknt  purchasbk.  Where  a  wife  joins  her  husband  in 
executing  and  acknowledging  a  deed  to  land,  with  the  consideration  and 
grantee  left  bkmk,  and  leaves  it  with  her  husband,  and.  he  sells  the 
land  to  an  innocent  purchaser  for  value,  and  inserts  the  consideration 
and  the  name  of  the  purchaser  in  the  deed,  and  delivers  it  to  him,  held 
that  ih€>  wife  cannot  assail  the  title  of  the  purchaser  on  the  ground  that 
she  did  not  know  what  she  was  signing;  and  that  the  land  may  have 
included  a  part  of  her  homestead  is  immaterial. 

Appml  from  Dallaa  Circuit  Court. 

Monday,  Mabch  14. 

.  Action  in  equity  to  set  aside  a  conveyance  of  real  estate. 
The  relief  a&kcd  was  denied,  and  the  plaintiff  appeals. 

John  li.  Muntery  for  appellant. 

Cardell  cfi  S hartley y  for  appellees. 

Seevers,  J.^ — The  undisputed  facts  are  that  on  the  twenty- 
ninth  day  of  May,  1884,  the  plaintiff  and  defendant  John 
Quinn  were  husband  and  wife,  and  that  said  defendant  owned 
the  southea&t  c|narter  of  section  seventeen,  in  township  eighty- 
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one,  range  twenty-nine,  in  Dallas  county.  They  resided 
with  their  family  on  said  premises  as  their  homestead,  which 
had  never  been  platted,  set  apart,  or  in  any  way  designated. 
But  the  house  occupied  by  them,  and  the  barn  and  out  build- 
ings, were  all  situate  on  the  northeast  quarter  of  the  quarter 
section  above  referred  to.  On  the  day  above  stated,  the 
defendant  John  Quinn  conveyed  the  latter  tract  of  land  to  tlie 
plaintiff,  and  on  the  same  day  said  Quinn  and  the  plaintiff 
executed  and  acj^nowledged  a  warrantee  deed,  in  which  the 
remainder  of  the  quarter  section  was  described,  which  was 
perfect  in  every  respect  as  a  conveyance,  except  that  the 
name  of  the  grantee  and  the  consideration  were  blank.  It 
was  purposely  so  executed  for  reasons  hereafter  Aated,  as  the 
defendants  claim,  and  left  in  the  hands  of  the  defendant 
Quinn. 

Sometime  afterwards,  and  prior  to  September  10,  1884,  a 
consideration  of  $2,400,  and  the  name  of  the  defendant 
Brown  as  grantee,  were  inserted  in  said  deed  by  direction  of 
the  defendant  Quinn,tlie  same  delivered  to  Brown,  and  duly 
recorded.  This  is  the  conveyance  which  the  plaintiff  asks  to 
have  set  aside,  on  the  grounds  that  it  was  procured  by  fraud; 
that  Bhe  signed  it  under  the  belief,  caused  by  the  representa- 
tions of  her  husband,  that  it  was  a  mortgage  for  a  compar- 
atively small  amount;  and  that  the  conveyance  in  blank,  exe- 
cuted under  the  circumstances,  is  invalid. 

It  is  apparent  from  the  evidence  that  the  plaintiff  and  her 
husband  did  not  live  happily  together,  and,  shortly  after  the 
execution  of  the  conveyances,  the  plaintiff  applied  for  a 
divorce.     As  we  understand,  such  action  was  dismissed. 

The  defendants  claim  that  at  the  time  the  conveyances 
were  made  a  separation  and  divorce  were  contemplated,  and 
that  the  first  conveyance  was  made  by  the  defendant  Quinn 
to  the  plaintiff  as  her  proper  share  of  the  real  estate,  and 
that  the  deed  in  blank  was  executed  for  the  express  purpose 
of  enabling  said  defendant  to  sell  the  land  for  the  purpose  of 
paying  his  debts.   That  he  was  indebted,  clearly  appears.    This 
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theory  is  supported  bj  the  fact  that  said  defendant  executed 
what  may  be  designated  as  a  bill  of  sale  to  the  plaintiff  of  cer- 
tain personal  property. 

The  plaintiff's  theory  is  that  she  believed  she  was  signing 
a  mortgage  only;  she  so  testifies;  and  that  she  has  no  recol- 
lection of  the  conveyances,  and  that  the  same  were  obtained 
by  fraudulent  representations. 

We  find  the  fact  to  be  that  the  plaintiff "  signed  and 
acknowledged  the  blank  deed  with  knowledge  of  the  purpose 
for  which  it  was  executed.  The  plaintiff  admits  that  about 
that  time  she  was  in  great  trouble,  nervous  and  excited,  and 
we  may  therefore  well  suppose  that  she  is  honestly  of  the 
belief  that  she  signed  the  conveyance  under  the  belief  that 
it  was  a  mortgage.  But  in  our  opinion  the  preponderance 
of  the  evidence  is  that  she  at  the  time  had  knowledge  of 
what  she  signed,  and  the  object  and  purpose  of  the  convey- 
ance, and  why  blanks  were  left  for  the  insertion  of  the  name 
of  the  grantee  and  the  consideration.  It  was  merely  a  part 
of  a  family  arrangement,  made  necessary,  as  the  parties 
thought,  because  of  the  unfortunate  and  unhappy  relations 
existing  between  them.  It  may  be  possible  that  the  plaint- 
iff was  to  some  extent  deceived  by  her  husband,  but  the 
pivotal  question  is,  did  she  execute  the  deed  in  blank,  and 
leave  it  with  her  husband!  and  as  to  this  there  is  no  doubt. 
She  may  not  possibly  have  known  the  character  of  the 
instrument,  but  we  think  she  did;  and,  as  Brown  had  no 
knowledge  that  it  had  been  fraudulently  procured,  and  as  we 
find  he  is  a  purchaser  for  value,  he  should  be  protected. 
Swartz  V.  BalloUj  47  Iowa,  188. 

The  fact  that  the  homestead  had  not  been  platted  or 
designated  is  immaterial,  for  the  reason  that  the  homestead 
character  was  divested  by  the  conveyance  to  Brown.  In  fact, 
it  was  a  sale  and  conveyance  of  that  portion  of  the  land;  and, 
if  it  had  included  the  whole  quarter  section,  it  would  have 
been  valid  as  a  conveyance  of  the  homestead. 

Affirmed. 
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MoCoRMIOK  T.  MoCORMIOK  ET    AL. 

1.  Conveyance:  deliybrt:  what  is.  Where  one  brother  sold  land  to 
another,  and  executed  a  deed  therefor,  and  left  it  in  the  hands  of  a  sis- 
ter, and  received  from  the  grantee  the  purchase  price,  held  that  the  pos- 
session of  the  deed  by  the  sister  must  be  regarded  as  the  possession  of 
the  grantee,  and  that  the  claim  that  the  deed  never  was  delivered  could 
not  be  sustained. 

Apjpeal  from  Cass  Circuit  Court. 
Monday,  Maboh  14. 

The  plaintiff  is  the  widow  of  S.  I.  McOormick,  deceased, 
who  died  in  September,  1883,  and  left  no  children  surviving 
him.  Plaintiff  claims  that  her  said  husband  died  seized  in 
fee  of  eighty  acres  of  land,  which  he  had  purchased  from 
the  defendant  George  Mc06rmick,  and  that  he  took  posses- 
sion of  said  land  and  paid  the  purchase  money  in  full;  that 
George  McCormick  executed  a  deed  for  said  land  and  deliv- 
ered it  to  the  decedent,  and  said  deed  was  not  recorded,  bnt 
was  lost  or  destroyed.  She  claims  that,  as  widow  of  the 
decedent,  she  is  the  absolute  owner  of  an  undivided  half  of 
said  land,  and -that  the  defendant  Nancy  McCormick,  the 
jnother  of  decedent,  is  the  owner  of  tlie  other  half  thereof. 
Plaintiff  asks  that  her  title  to  the  undivided  half  of  the 
land  be  quieted  in  her  against  both  of  the  defendants. 

The  defendant  George  McCormick  answered  the  petition 
iy  denying  that  S.  I.  McCormick  had  any  interest  in  said 
land  at  the  the  time  of  his  death.  He  denied  the  alleofed 
purchase  by  decedent,  admitted  that  he  (defendant)  made  a 
deed  foe  the  land  in  question,  but  denied  that  the  same  was 
ever  delivered  to  the  deceased,  or  to  any  one  for  him. 

Upon  a  full  hearing,  the  circuit  court  entered  a  decree  for 
the  plaintiff  as  prayed.     Defendants  appeal. 

Temple  <&  PJielpa^  for  appellants. 

Z.  L.  DeLano^  for  appellee. 

RoTUEOCK,  J. — The  land  in  question  was  a  present  from 
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tlie  deFoiidant  Nancj  McCormick,  who  is  the  mother  of  the 
defendant  George  McCormick.  It  adjoins  a  large  farm 
which  was  owned  by  the  deceased  for  some  time  before  his 
duatli.  When  George  McCormick  became  the  owner,  the 
Jand  was  unbroken  prairie.  S.  I.  McCormick  entered  into 
posaeasion  of  the  land,  had-  it  broken  up,  and  was  in  full 
poBiicssion  thereof,  cultivating  it  up  to  the  time  of  his  death. 
After  George  McCormick  became  the  owner  of  the  land,  he 
entered  the  Iowa  State  University  as  a  student,  where  he 
remained  for  some  time.  He  stated  to  a  number  of  persons 
that  ]ie  had  sold  the  land  to  his  brother,  S.  I.  McCormick. 
In  tho  spring  of  1882  he  executed  a  deed  to  the  deceased, 
and  left  it  in  the  possesssion  of  his  sister.  This  deed  was 
never  actually  in  the  possession  of  the  deceased.  But  we 
tluuk  the  evidence  shows  that  he  was  entitled  to  the  posses- 
Bion  of  it  before  his  death,  because,  in  our  opinion,  it  very 
satisfactorily  appears  that  deceased  made  full  payment  for 
the  hind,  and  the  possession  of  the  deed  by  his  sister  should 
be  regarded  as  his  possession.  And  we  reach  this  conclusion 
upon  the  testimony  of  the  defendant  George  McCormick, 
and  his  admissions  made  to  a  number  of  persons  who  testi- 
fied as  witnesses  in  the  case.  We  do  not  propose  to  set  out 
his  evidence,  nor  that  of  the  other  witnesses.  It  is  enough 
to  say  that  his  explanation  of  the  fact  that  he  made  the  deed, 
and  the  reasons  he  gives  for  making  it,  are  such  as  to  con- 
vince us  that  he  made  it  in  pursuance  of  a  sale  of  the  prop- 
erty, and  we  are  satisfied  from  the  evidence  that  the  deceased 
paid  liitQ  $1,081.50  on  the  twenty-third  day  of  May,  1883, 
and  that  said  payment  was  made  upon  the  contract  for  the 
purchaRe  of  the  land. 

It  a[^pear8  to  us  that  the  decree  of  the  circuit  court'is  cor- 
rect. 

Affibmed. 
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tT  38ll 

1.  Master  and  Servant:   nbgligencb  op  servant:  LiABrLiTT  op        ^  *^' 

KASTBR.    Where  an  employer  haa  no  control  over  an  employe,  but  the  ^  ^ 

latter  may  alone  direct  hu>  own  acts  and  the  manner  of  doing  the  work,  TT"^ 

the  employer  is  not  liable  for  his  nejfliKence;— following  cases  cited  in  ^±^ 

opinion;— and  an  instmction  given  in  this  case  is  held  erroneons  as  not  Jg  2»i\ 

recognizing  this  rule.    Adams,  Ch.  J.,  from  his  view  of  the  evidence,  -^j  g^^ 

dL«entu.g.  ,  .  u|^ 

2.  Verdict:  damages:  power  op  court  to  reduce.    The  court  has  no  7i  38i 

power  to  reduce  the  amount  of  damages  found  by  the  jury,  and  to  render  ^ 

judgment  for  the  reduced  sum.  ^[23  Ull 

Appeal  from  Buchanan  Circuit  Court, 

Wednesday,  March  15. 

Action  to  recover  damages  for  personal  injuries  sustained 
by  plaintiff  by  falling  into  a  ditch  dug  by  defendants  in  a 
public  street.  There  was  a  judgment  upon  a  verdict  for 
plaintiff.     Both  parties  appeal. 

E.  E.  Hasnery  for  plaintiff. 

H.  Boies  and  Lake  dk  Harmon^  for  defendants. 

Beck,  J. — I.  The  petition  alleges,  in  substance,  that 
defendants,  without  right  or  authority,  dug  a  ditch  in  a  public 
street  of  a  village,  and  with  gross  negligence  left  it  open 
and  without  guards,  or  any  protection  to  prevent  persons 
using  the  street  from  falling  into  it,  and  that  plaintiff,  while 
passing  along  the  street,  in  the  exercise  of  proper  care,  fell 
into  the  ditch,  and  was  permanently  injured.  The  answer 
denies  the  allegations  of  the  petition. 

II.     Evidence  was   introduced  on   behalf  of  defendants 

tending  to  prove  that  the  persons  employed  by  defendants 

had   exclusive   control    of   the   work,   and    that 

1.  MABTBRand     ,    -        ,  J  1  .1  «!         . 

servant:         defendants  reserved  and  retained  no  authority  to 

negligence  of  -^ 

wStyof  mas-  ^^'^^^  ^^®  manner  of  its  execution.     Applicable 
^^'  to  the  evidence,  the  court  gave  the  following 

instruction:     '^(7)  As  to  the  liability  of  the  employer  for 
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the  act  of  Ms  servant  or  employe^  yon  are  instructed  tliat  if 
the  act  complained  of  be  within  the  scope  and  in  the  course 
of  the  employ meot,^ — that  is,  if  it  is  a  thing  necessary  to  be 
done  to  carry  out  or  complete  the  work  about  which  the 
servant  was  employed,-—- then  the  employer  is  responsible  fof 
any  damages  resulting  from  any  negligence  on  the  part  of  the 
SQj*vant  or  his  employe;  and  it. would  make  no  difference,  as 
to  the  responsibility  of  the  master  or  employer,  that  he  did 
.not  anthorize  the  particular  act  complained  of,  or  did  not 
know  of  the  act  or  neglect  of  the  servant  or  employe."  This 
instruction  is  clearly  erroneous.  It  extends  the  rule  respond- 
eat  Buperior  to  the  act  of  a  servant  or  employe  when  the  mas- 
ter or  employer,  by  the  terras  of  the  employment,  has  no 
authority  to  control  and  direct  the  manner  of  the  execution 
of  the  work.  The  instruction  is  based  npon  the  thought 
that,  if  the  act  done  be  necessary  to  complete  the  work  which 
the  workmen  was  employed  to  do,  the  employer  is  liable  for 
Ilia  negligence  or  improper  conduct  in  doing  the  act.  If  an 
act  be  necessary  to  accomph'sh  work,  as  the  throwing  of  earth 
from  the  ditch  into  the  public  street,  or  the  leaving  of  the 
nnfinislied  ditch  open  during  the  night,  it  may  be  carefully 
done,  or  it  may  be  done  with  negligence.  Now,  if  the  em- 
ployer has  no  control  over  the  \\rorktnen,  if  they  alone  may 
direct  their  own  acts,  and  the  manner  of  doing  work,  he  is 
not  liable  for  their  negligence.  An  essential  element  in  the 
rule  respojideai  snjyerwr^  is  the  control  of  the  master  or 
employer  over  the  servant  or  employe.  See  Callahan  v. 
Burlington  d&  M.  II,  li'ij  Co.,  23  Iowa,  562;  Kellogg  v. 
Ptfi/ne,  21  Id. J  575;  Ciumlngham  v.  International  R^y  Co,^ 
51  Tex.,  503;  Moore  \\  Sunbnme,  3  Mich.,  519.  We  need 
not  consider  tlic  questions  of  fact  arising  in  the  consideration 
of  the  evidence,  which,  it  is  claimed  by  plaintiff,  brings  this 
case  within  the  rule  just  stated.  It  was  for  determination 
by  the  jury* 

III.     The  defendants,  after  the  evidence  was  submitted, 
and  during  the  argument  of  the  cause,  asked  permission  to 
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file  an  amendment  to  their  answer,  which  was  denied.  Of 
this  they  now  complain.  We  need  not  consider  the  question 
thus  raised,  as  the  cause  must  be,  for  the  error  just  pointed 
out,  reversed  and  remanded  for  a  new  trial.  The  defendants, 
before  the  next  trial,  will  have  the  opportunity  and  right  to 
amend  their  answer  in  ol'der  to  present  whatever  defense 
they  may  plead. 

Other  questions  raised  upon  plaintiff's  appeal,  involving 
mainly  rulings  upon  the  admission  of  evidence,  do  not  now 
demand  consideration,  for  the  reason  that  they  may  not  arise 
upon  the  new  trial. 

IV.     The  verdict  was  for  $1,500.     This  the  district  court 

reduced  to  $1,200,  and  rendered  judgment  for  that  sum. 

a.  vbbdiot:     From  this  ruling  the  plaintiff  appeals.     It  is 

powe?of'        plainly  erroneous,  the  district  court  having  no 

duce.  authority  to  render  judgment  for  a  less  amount 

than  the  verdict. 

The  judgment  is  reversed  upon  both  appeals,  and  is 
remanded  to  the  court  below  for  a  new  trial. 

Reyebsed. 

Adams,  Oh.  J.,  (dissenting.)  In  the  view  which  1  take  of 
the  evidence,  the  instruction  in  question  is  applicable  to  it, 
and  correct. 


PuMPHBEY  V.  Walker. 

1.  Practioe:  wafvibk' op  erkor  by  puoceedino.    Where  plaintiff's 

petition  bad  been  dismissed,  and  he  file!  an  amended  petition,  which 
defendant  moved  to  strike  from  the  files,  but  his  motion  was  overrnled, 
held  that  h«  waived  the  error,  if  any,  in  the  overruling  of  the  motion, 
by  filing  an  answer  to  the  amended  petition  and  going  to  trial  on  the 
issues  thns  raised. 

2.  Verdict:  bvidbnck:  private  knowlbdqb  op  jurors  excluded. 

Where  the  uncontnKiicted  and  unim  peached  testimony  of  defendant 
established  a  good  defense  pleaded  by  him  to  the  note  in  suit,  a  verdict 
for  plaintiff  should  not  have  been  allowed  to  stand  on  the  ground  that 
the  jury  was  justified  in  rejecting  defendant's  testimony  upon  their  per- 
sonal knowledge  of  his  unsavory  reputation  for  truth  and  veracity. 
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Appeal  from  0*Brien  District  Court. 

Tuesday,  March  15. 

Action  upon  a  promissory  note.     There  was  a  jadgment 
upon  a  verdict  for  plaintiflF.     Defendant  appeals. 

Alfred  Morton^  for  appellant. 

P.  R.  Bailyj  for  appellee. 

Beck,  J. — I.     The  defendant  moved  the  court  to  strike  the 
petition  from  the  files,  and  for  judgment  for  costs.     It  is 
not  necessary  to  state  the  grounds  of  the  motion, 
eTTOTbyitO'    ^  ^^  exception  was  taken  to  the  ruling  thereon, 
ceedini.  rjjj^  motion  was  sustained,  and  the  following  rec- 

ord of  the  ruling  was  made:  "Now,  to- wit,  December  1, 
1884,  this  cause  coming  on  in  regular  order,  the  plaintiff 
appearing  by  Harley  Day,  her  attorney,  and  defendant  appear- 
ing for  himself,  defendant  files  motion  to  dismiss.  Motion 
confessed,  and  sustained  by  the  court."  Afterwards  plaint- 
iff filed  a  substituted  petition,  which  defendant  moved  to 
strike.  He  asked,  in  his  motion,  for  judgment.  It  was 
overruled,  and  defendant  excepts.  Had  defendant  stopped 
here,  he  probably  would  have  ground  for  reversing  the 
action  of  the  court  in  permitting  a  substituted  petition  to  be 
filed  in  an  action  which  had  been  dismissed;  but  he  filed  his 
answer  to  this  substituted  petition,  and  proceeded  to  the 
trial  of  the  issues  raised  thereon.  He  cannot  now  insist 
that  no  action  was  pending  when  the  substituted  petition  was 
filed,  for  he  has  recognized  the  existence  of  the  action  by 
appearing  and  pleading  therein. 

II.     The  answer  set  up  as  a  defense  to  the  action,  was  that 
the  note  was  given  for  a  span  of  horses  purchased  by  defend- 
ant from  the  payee,  who  warranted  the  horses  to 
^Ii JSSf®  •       be  "  sound,  free  from  blemish,  and  true  to  work," 

private  '  '  ' 

ju"rora  elwtud-  ^^^  ^^1  vf^TQ  uusound,  and  one  of  them  was 
^^'  balky  and  untrue,  and  that  they  wholly  failed  to 

comply  with  the  warranty;  and  therefore  defendant  received' 
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no  consideration  for  the  note.  Other  defenses  pleaded  need 
not  be  recited  in  the  view  we  take  of  the  case.  The  note 
was  transferred  by  the  payee  after  maturity. 

The  defense  first  stated  was  fully  supported  by  the  evi- 
dence of  defendant,  who  testified  positively,  directly  and 
clearly  to  the  contract  of  the  warranty,  and  the  failure  of  the 
horses  to  comply  therewith,  and  that  the  difference  of  their 
value  in  the  condition  they  were  in  when  he  purchased  them, 
and  what  it  would  have  been  if  they  had  been  sound,  was 
more  than  the  amount  of  the  note.  There  is  not  one  word 
in  the  evidence  contradicting  defendant's  testimony.  The 
fact  that  the  note  was  held  for  about  seven  years  after  it  was 
due  without  any  effort  to  enforce  its  collection,  and  no 
attempt  to  (explain  the  delay,  in  some  measure  justifies  the 
conclusion  that  there  was  a  defense  to  it.  There  is  an 
indorsement  showing  payment  of  a  part  of  the  note  before 
maturity.  Defendant  testifies  that  this  payment  was  made 
by  him  as  a  compromise  or  settlement,  and  that  the  payee 
agreed  that  he  would  hold  the  note,  and  not  "bother" 
defendant  any  further  in  regard  to  it.  The  evidence  of 
plaintiff  as  well  as  of  defendant  shows  that,  when  requested 
by  plaintiff  to  pay  the  note,  defendant  stated  that  he  had  a 
defense  to  it.  There  is  no  evidence  in  conflict  with  defend- 
ant's testimony,  and  no  attempt  is  made  in  any  manner  to 
impeach  him,  or  in  any  way  to  impair  his  testimony.  But 
counsel  for  plaintiff,  while  admitting  this,  claim  that  the 
jury  were  justified  in  rejecting  defendant's  evidence  upon 
their  personal  knowledge  of  hig  "  unsavory  reputation  for 
truth  and  veracity."  Surely  we  ought  not  to  be  required  tp 
say,  what  is  known  to  every  citizen,  that  cases  are  tried  in 
our  courts  upon  the  evidence  adduced  by  the  parties,  and  not 
upon  the  private  knowledge  or  prejudice  of  the  jurors;  and 
that,  when  a  witness  whose  sufficient  intelligence  is  manifest 
testifies,  his  evidence  must  be  accepted,  unless  he  be  contra- 
dicted or  impeached  by  evidence  in  the  case,  or  his  statements 
Vol.  LXXl— 25 
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jire  improbable  in  view  of  other  testimony  in  the  case,  or  are 
impossible  in  the  nature  of  things. 

In  our  opinion,  the  district  court  erred  in  overruling 
Jefendant's  motion  to  set  aside  the  verdict  on  the  ground 
that  the  defense  to  the  note  was  established  without  any  con- 
flicting  evidence. 

Reyebsed. 


Thb  State  v.  Stbeeett. 


1.  Criminal  Evidence:  good  chabactbr  of  defendant:  bbbuttal. 

Where  the  defendaDthas  introduced  evidence  of  bis  good  character,  the 
state,  in  rebuttal,  is  confined  to  general  evidence  that  his  character  is 
not  good  in  the  particular  in  question,  and  evidence  of  particular  acts 
indicative  of  bad  character  most  be  excluded.  {State  v,  Gordon,  3  Iowa, 
410,  followed.) 

2.  :  mubdeb:  other  murders  in  the  neighborhood.    On  atrial 

for  murder,  it  was  error  to  allow  the  district  attorney,  on  the  cross-ex- 
amination of  a  witness,  to  inquire  whether  there  had  not  been  other 
murders  committed  in  defendant's  neighborhood. 

3. :  defendant's  own, testimony:  interest:  instruction.    A 

defendant  who  testifies  on  his  own  behalf,  when  on  trial  on  a  criminal 
charge,  is  necessarily  an  interested  witness,  and  there  can  be  no  error  in 
directing  the  jury  to  consider  that  fact  in  determining  the  weight 
which  should  be  given  to  his  testimony. 

Appeal  from  Louisa  Didtrict  Court. 

Tuesday,  Maboh  15. 

The  defendant  was  convicted  of  the  crime  of  manslangh- 
ter,  and  sentenced  to  a  term  of  imprisonment  in  the  peniten- 
tiary. 

Newman  &  Blake^  for  defendant. 

A.  J.  BaTcer^  Attomey-generaly  for  the  State. 

Beed,  J. — This  case  has  once  before  been  in  this  court. 
See  68  Iowa,  76.     The  circumstances  of  the  occurrence  in 
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question,  as  shown  by  the  evidence  given  on  the  first  trial, 
are  set  out  in  the  opinion.  The  evidence  on  the  second  trial 
was  not  materially  different,  and  there  is  no  necessity  for  a 
restatement  of  the  facts. 

I.  The  defendant  introduced  evidence  which  tended  to 
prove  that  his  character  as  a  peaceable,  orderly  and  law-abid- 
L  cRTMTKAi.     ing    person,   before   the   occurrence,   had    been 

goodcbarac-    ffood.     The   State,  in   rebuttal,  was    permitted, 

ter  of  defend-  ®  '  r  » 

ant:  rebuttal,  against  defendant's  objection,  to  introduce  evi- 
dence tending  to  prove  that  he  had  previously  been  involved 
in  personal  difficulties,  and  that  on  one  occasion  he  had  threat- 
ened to  shoot  a  person  with  whom  he  had  had  a  difficulty. 
The  court  erred  in  admitting  this  evidence.  State  v.  Gor- 
dorij  3  Iowa,  410.  The  reasons  of  the  rule  which  excludes 
evidence  of  this  character  are  fully  stated  in  that  case,  and 
need  not  be  repeated. 

II.  The  district  attorney  was  permitted,  on  the  cross- 
examination  of  a  witness,  to  ask  him  whether  there  had  not 
^ .  ^^.  been   a  number  of  murders   committed  in   the 

mutderski  neighborhood  in  which  defendant  lived,  and  he 
hoocu*^  ^^  inquired  particularly  whether  the  witness  did  not 
know  of  the  murder  of  a  Swede  in  that  neighborhood  a  short 
time  before  the  occurrence  in  question.  The  testimony  of 
the  witness,  as  set  out  in  the  abstract,  is  very  brief,  and  the 
connection  in  which  these  questions  were  asked  is  not  shown, 
and  we  are  not  able  to  determine  what  object  the  district 
attorney  had  in  view  when  he  asked  them;  but  we  cannot 
conceive  of  any  state  of  the  case  in  which  they  would  be 
competent.  The  defendant  had  the  right  to  have  the  case 
tried  and  determined  upon  the  evidence  which  related  to  the 
occurrence  upon  which  the  charge  in  the  indictment  was 
based.  The  question  related  to  occurrences  having  no  rela- 
tion to  that,  and  the  evidence  elicited  could  hardly  fail  to  be 
prejudicial  to  him. 

III.  Defendant  was  a  witness  in  his  own  behalf,  and  the 


Digitized  by 


Google 


388  SUPREME  COURT  OF  IOWA, 

The  State  ▼.  Stenett. 

court  gave  the  following  instruction,  to  which  exception  is 

3. .  de-     taken:     "Under  our  law,  a  person  charged  with 

tMtlmonyf  iL°  a  Crime  may  testify  in  his  own  behalf,  and 
struction.'  defendant  has  availed  himself  of  this  privilege; 
and,  in  determining  the  question  of  his  guilt  or  innocence, 
jQu  must  consider  his  testimony.  He  testifies  as  an  inter- 
ested witness,  and  from  an  interested  stand-point,  and  as  such 
you  should  consider  his  testimony;  and  when  you  do  this 
with  all  the  surrounding  circumstances  developed  by  the  evi- 
dence, give  the  testimony  such  weight,  in  connection  with 
other  evidence  in  the  case,  as  you  think  it  entitled  to,  and  no 
more."  The  objection  urged  by  counsel  against  this  instruc- 
tion is,  that  it  throws  discredit  on  the  testimony  of  the  wit- 
ness. Their  argument  is  that,  as  defendant  is  a  competent 
witness,  his  testimony  is  to  be  weighed  and  tested  by  the 
same  rules  that  are  applied  to  the  testimony  of  other  wit- 
nesses, and  that  it  was  for  the  jury,  and  not  the  court,  to  say 
whether  its  weight  and  credit  was  impaired  by  the  fact  of 
his  interest.  We  admit  the  correctness  of  the  premises. 
Tliere  are  no  rules  specially  applicable  to  a  witness  in  that 
position,  but  his  testimony  is  to  be  tested  by  the  general 
rules  which  are  applicable  to  all  witnesses;  and  it  is  always 
the  province  of  the  jury  to  determine  what  weight  and  credit 
should  be  given  to  the  testimony.  But  the  instruction  does 
not  invade  that  province  of  the  jury.  It  leaves  it  to  them 
to  determine  what  credit  should  be  given  to  his  testimony 
after  considering  the  fact  of  his  interest.  But  the  fact  that 
some  interest  of  the  witness  is  at  stake  may  always  be  con- 
sidered in  weighing  his  testimony.  If  there  is  a  question  as 
to  whether  he  is  an  interested  witness,  that  question  should 
be  submitted  to  the  jury;  but,  if  there  is  no  question  as  to 
the  facts,  the  court  may  properly  instruct  the  jury  on  the 
assupmtion  that  the  interest  exists,  and  may  tell  them  that 
it  should  be  considered  in  weighing  the  testimony.  Now, 
the  defendant  in  a  criminal  case  who  testifies  in  his  own 
behalf  is  always  an  interested  witness.     It  is  impossible  that 
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it  should  be  otherwise,  and  there  can  be  no  case  in  which  it 
would  not  be  proper  for  the  jury  to  consider  that  fact  in 
weighing  his  testimony.  The  court,  therefore,  properly 
assumed  the  existence  of  the  fact,  and  directed  the  jury  to 
consider  it  in  determining  the  weight  which  should  be  given 
to  defendant's  testimony. 

Exceptions  are  taken  also  to  certain  instructions  given  by 
the  district  court  on  the  right  of  self-defense.  These  instruc- 
tions, however,  are  in  accord  with  the  views  expressed  by  this 
court  on  the  former  appeal,  and  the  questions  demand  no  fur- 
ther discussion. 

Eeyebsed. 


71    389' 
130    251 


Baldwin  v.  Fobs. 

1,  Payment:  OF  FRAUDULENT  notb:  becoyebt:  PLBADiNG.    One  who*       1121  247 

seeks  to  recover  money  paid  by  him  on  a  note,  on  the  ground  that  the 
note  was  fiaadnlent,  most  plead  and  show  that  the  payment  was  made 
under  a  mistake  of  fact,  or  that  he  did  not  have  knowledge  of  the  fraud 
at  ihe  time  the  payment  was  made.  (Murphy  v  Creighton,45  Iowa, 
179,  and  Citif  of  Muscatine  v.  Keokuk,  etc.  Packet  Co,,  Id.,  85,  fol- 
bwed.) 

2.  Appeal:  from  order  bbfusino  new  trial.  Under  §3164,  of  the  Code, 

an  appeal  may  be  taken  where  the  court  refuses  a  new  tijal,  whether 
jngment  has  been  rendered  on  the  verdict  or  not. 

S.  Fraotioe  on  Appeal:  prolix  record:  costs.  Where  the  appellant 
prints  and  files  the  evidence  without  abstracting  it,  the  costs  of  the 
superfluous  printing  will  be  taxed  to  him,  even  though  he  prevails  on  the 
appeal. 

Appeal  from  Shelby  District  Court. 
Tuesday,  March  15. 
Action  at  law.    The  facts  are  stated  in  the  opinion. 
P.  Wioksy  for  appellant. 
John  Wallace^  for  appellee. 
Seevebs,  J. — I.     The  petition  states,  in  substance,  that  the 
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• 
defendant  undertook  and  agreed  to  procure  a  loan  for  the 

1.  PATXBKT :  plaintiff,  to  be  secured  by  mortgage  on  real  estate, 
uotefreoov-*  for  a  consideration  agreed  upon;  that  said  real 
fng«*^*  "  estate  was  incumber^  by  liens  and  judgments, 
and  that  the  loan  to  be  so  procured  was  not  sufficient  to  pay 
the  same;  that  the  defendant  undertook  and  agreed,  for  a  snf- 
ficient  consideration,  to  effect  a  settlement  of  said  liens  and 
judgments,  and  to  advance  and  loan  the  plaintiff  sufficient 
money,  in  addition  to  the  loan,  to  accomplish  such  purpose; 
that  defendant  procured  the  loan,  and  represented  that,  in 
addition  thereto,  he  had  advanced,  for  the  purpose  of  paying 
said  liens,  the  sum  of  $367.66,  for  which  the  plaintiff  exe- 
cuted his  note  to  the  defendant;  that  said  representations 
were  false,  and  made  with  the  intent  to  cheat  and  defraud  the 
plaintiff,  and  that  the  defendant  well  knew  such  representa- 
tions to  be  false  and  fraudulent;  that  the  defendant  in  truth 
and  in  fact  only  advanced  for  the  plaintiff  $165.95;  that  the 
plaintiff  has  fully  paid  said  note,  and  therefore  he  asks  to 
recover  the  difference  between  the  amount  actually  advanced 
and  the  amount  paid.  There  was  a  denial  of  the  allegations 
of  the  petition.  Upon  the  coming  in  of  the  verdict  for  the 
plaintiff,  the  defendant  moved  for  a  new  trial  upon  several 
grounds,  and  afterwards  moved  to  arrest  the  judgment,  upon 
the  ground  that  no  cause  of  action  was  stated  in  the  petition, 
It  will  be  observed  that  the  petition  fails  to  state  that  the 
note  was  paid  under  a  mistake  of  fact,  or  that  the  plaintiff 
did  not  have  knowledge  of  the  fraud  at  the  time  the  note  was 
paid.  For  aught  that  is  alleged  in  the  petition,  the  plaintiff 
may  have  paid  the  note  with  full  knowledge  of  the  facts,  and 
it  is  upon  this  ground  the  motion  in  arrest  of  judgment  is 
based.  Ko  objection  was  made  to  the  sufficiency  of  the  peti- 
tion by  motion,  demurrer  or  answer,  and  it  is  possible  the 
objection  now  urged  should  be  deemed  waived.  Code,  §§ 
2648,  2650.  For  the  purposes  of  this  case,  this  will  be  con. 
ceded,  and  therefore  the  motion  in  arrest  of  judgment,  it  will 
be  conceded,  was  properly  overruled.     While  this  is  true,  it  n 
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also  true  that  plaintiff's  right  to  recover  must  depend  on  the 
question  whether  the  note  was  paid  under  a  mistake  of  fact. 
The  note,  it  may  be  conceded,  was  fraudulently  procured,  but 
the  plaintiff  was  in  no  respect  damaged  by  such  fraud  until 
he  paid  the  note.  If  the  note  was  voluntarily  paid,  with  full 
knowledge  of  all  the  facts,  then  the  plaintiff  is  not  entitled 
to  recover.  Murphy  v.  Creighton^  45  Iowa,  179;  City  oj 
Muscatine  v.  Keokuk  Northern  Line  Packet  Co.^  Id.,  185. 

The  defendant  asked  the  court  to  instruct  the  jury  as  fol- 
lows: "When  one  pays  money  on  an  alleged  claim  against  him, 
he  is  forever  precluded  from  saying  he  did  not  owe  it,  if  he  paid 
it  under  no  mistake  of  fact,  and  if  the  party  receiving  it 
made  use  of  no  illegal  means  to  coerce  the  payment.  In 
such  case,  if  a  party  would  resist  such  unjust  demand,  he 
must  do  so  at  the  threshold.  The  parties  treat  with  each  other 
on  equal  terms;  and,  if  litigation  is  intended  by  the  party 
of  whom  tl)e  money  is  demanded,  it  should  precede  the  pay- 
ment. A  party  cannot  voluntarily  pay  money  in  satisfaction 
or  discharge  of  a  demand  unjustly  made  on  him,  and  after- 
wards recover  back  the  money,  even  though  he  should  at  the 
time  protest  that  he  was  not  bound  to  pay  the  same."  This 
instruction  was  refused.  It,  or  one  substantially  like  it, 
should  have  been  given,  and  the  cases  above  cited  so  hold. 
There  was  evidence  upon  which  the  instruction  could  bo 
based.  Therefore,  the  court  erred  in  overruling  the  motiou 
for  a  new  trial. 

II.  Although  no  such  motion  has  been  filed,  counsel  for 
the  appellee  insist  in  argument  that  the  appeal  should  bo  dis- 
missed, for  the  reason,  as  we  infer,  that  no  appeal 

I.  APPBAI«:  ,.         «  ,  /.        1        /.     1  ^ 

from  order      hes  from  the  refusal  of  the  court  to  arrant  a  new 

refusing  new  ° 

trial.  trial  where  the  abstract  lails  to  show  that  any 

judgment  has  been  rendered  on  the  verdict.  But  the  stat- 
ute expressly  provides  that  an  appeal  may  be  taken  where 
the  court  refuses  a  new  trial.  Code,  §  3164.  Such  refusal 
must,  under  the  statute,  be  regarded  as  prejudicial  error,  if 
the  refusal  is  erroneous. 


Digitized  by 


Google 


392  SUPREME  COURT  OF  IOWA, 

Miller  v.  Seal  et  al. 

III.     The  abstract  contains   135  printed  pages,  and  the 

evidence  is  not  abstracted,  but  is  set  out  in  the  abstract  in 

full,  as  the  questions  were  asked  and  answered. 

3.  PRACTICR  '  * 

protScrecord-  ^^^^^  ^^  ^^®  evidence  is  immaterial,  and  consists 
coats.  Qf  mere  repetitions.     Such  an  abstract  cannot  be 

regarded  as  a  compliance  with  the  rules  of  this  court.  One 
hundred  and  fourteen  pages  of  the  abstract  contain  the  evi- 
dence as  thus  set  out.  The  appellee  moves  the  court  to  tax 
the  costs  of  the  abstract  to  the  appellant.  The  motion  must 
be  sustained,  to  the  extent  of  taxing  the  cost  of  printing 
114  pages  of  the  abstract  to  the  appellant. 

Reversed. 


|_g8    490 

J  71    3tte>  '  MiLLEiC  V.  SeAL  ET  AL. 

1 104    3«)| 

1.  fftAohanio's  Lien:  prior  xortoaob:  separate  sale  of  improvb- 
mrnt:  apportionment  of  proceeds.  Where  there  was  a  prior 
mortgagee  on  the  farm  on  which  a  new  dwelling  house  was  erected,  for 
the  materials  for  which  plaintiff  claimed  the  establishment  of  a 
mechanic's  lien,  and  the  house  was  securely  built  on  a  stone  foondation, 
and  covered  a  cellar  suitable  for  its  purpose,  and  it  was  stipulated  that 
the  land  was  not  worth  enough  to  pay  both  plaintiff  and  the  mortgagee, 
but  it  did  not  appear  what  the  land  and  improvement  together  were 
worth,  held  that  the  court  below  did  not  abu^e  the  discretion  vested  in 
it  by  Cjhap.  100,  §  9,  par.  4,  Laws  of  1876,  in  refusing  to  order  the  sep- 
arate sale  and  removal  of  the  dwelling  for  the  satisfaction  of  plaintiff  *s 
lien;  and  that,  under  the  doctrine  of  German  Bank  r.  Schlothy  59  Iowa, 
316,  and  Curtis  r.  BroadicelU  66  Id.,  662,  the  court  properly  decreed  the 
mortgage  to  be  a  first  lien  on  the  whole  property,  and  ordered'a  fore- 
closure sale  accordingly. 

Appeal  from  Black  Hawk  District  Court. 

Tuesday,  March  15. 

Action  to  foreclose  a  mechanic's  lien  for  lumber  fur- 
nished in  the  erection  of  a  dwelling-house.  From  a  time 
prior  to  that  when  the  lumber  was  furnished,  the  defendant 
Lydia  G.  Seal  had  a  recorded  mortgage  upon  the  land.  The 
court  decreed  her  mortgage  to  be  paramount  to  the  plaint- 
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iff 's  lien,  not  only  as  to  the  land,  bat  as  to  the  building  for 
which  the  lumber  was  furnished.     The  plaintiff  appeals. 

Piatt  cfe  Hoffy  for  appellant. 

Alford  (6  GateSj  for  appellees. 

Adams,  Ch.  J. — ^The  defendant  Seal  filed  a  cross-petition 
asking  for  the  foreclosure  of  her  mortgage.  The  court 
granted  a  decree  of  foreclosure,  and  directed  that  the  property 
be  sold  upon  execution.  The  plaintiff  insists  that  the  court 
should  have  allowed  the  building  for  which  the  lumber  was 
furnished  to  be  sold  and  removed,  and  the  proceeds  to  he 
applied  first  in  payment  of  his  debt.  The  statute  upon 
which  he  relies  may  be  found  in  Miller's  Code,  677,  and  is 
as  follows:  "If  such  material  was  furnished,  or  labor  per- 
formed, in  the  ei'ection  or  construction  of  an  original  and 
independent  building,  erection  or  other  improvement,  com- 
menced since  the  attaching  or  execution  of  such  prior  lien, 
incumbrance  or  mortgage,  the  court  may,  in  its  discretion, 
order  and  direct  such  building,  erection  or  improvement  to 
be  separately  sold  under  execution,  and  the  purchaser  may 
remove  the  same  within  such  reasonable  time  as  the  court 
may  fix." 

The  case  seems  to  have  been  submitted  upon  a  stipulation 
as  to  the  facts.  That  part  of  the  stipulation  upon  which  the 
plaintiff- relies,  to  show  his  right  to  a  sale  and  removal  of  the 
house,  is  as  follows:  "After  the  execution  and  filing  of  said 
mortgage,  the  defendant  Azza  Brown  (the  owner  of  the  land) 
purchased  of  Miller  &  Jackson,  lumber  merchants,  certain 
material  with  which  to  erect  an  independent  structure  upon 
the  first  described  property,  which  said  structure  consists  of 
a  dwelling-house  securely  builded  upon  a  stone  foundation, 
and  covering  a  cellar  suitable  for  its  purpose;  said  house 
being  so  fastened  upon  and  to  the  realty  as  to  constitute  a 
fixture  thereupon.'' 

It  is  evident  that  a  sale  and  removal  of  a  building  would 
often,  if   not  ordinarily,  result  in  a  sacrifice  of    property. 
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The  house  in  question  appears  to  have  been  newly  built,  and 
we  may  assume,  in  the  absence  of  evidence  to  the  contrary, 
that  it  was  prudently  built,  aiid  adapted  to  the  needs  of  the 
farm.  Such  a  building  could  not  ordinarily  ba  sold  and 
removed  without  a  loss,  and  this  would  be  especially  so  if 
the  building  was  built  of  brick,  as  this  may  have  been,  so  far 
as  the  evidence  shows.  The  court  could  not  properly  liave 
made  the  order  for  which  the  plaintiff  contends  without  due 
regard  to  the  loss,  if  any,  which  would  be  involved,  and  with- 
out it  was  necessary  to  enable  the  holder  of  a  mechanic's  lien 
to  obtain  payment  of  his  claim.  If  the  land  and  improvements 
are  of  such  value  that  the  sale  of  them  together  would  yield 
enough  to  pay  both  the  plaintiff  and  mortgagee,  they  should 
manifestly  be  sold  together.  As  to  the  value  of  the  land 
and  improvements,  there  is  no  evidence.  It  is  stipulated  that 
the  land  is  not  worth  enough  to  pay  both  plaintiff'  and  mort- 
gagee, and  that  is  all  we  know.  The  burden  is  upon  the 
plaintiff  to  adduce  sufficient  evidence  to  show  that  the  sale 
and  removal  of  the  building  would  be  proper,  in  view  of  all 
the  circumstances  of  the  case.  The  evidence  fails  to  satisfy 
us.  We  do  not  discover  from  it  that  the  discretion  vested  in 
the  court  below  was  not  wisely  exercised. 

Whether  there  should  have  been  a  decree  that,  upon  tlie 
sale  of  the  property,  there  should  be  an  apportionment  and 
distribution  of  the  proceeds  between  the  plaintiff  aod  mort- 
gagee, is  a  question  upon  which  there  might  be  some  doubt, 
if  we  could  regard  the  question  as  an  open  one.  But  we  do 
not  think  that  we  can.  It  appears  to  us  to  have  been  settled 
in  German  Bank  v.  Soholthy  59  Iowa,  316,  and  Curtis  v. 
Broadwelly  66  Id.,  662.  The  construction  adopted  in  those 
cases  is  assailed;  but  where  the  different  parts  of  a  statute, 
like  the  one  in  question,  are  inconsistent  with  each  other,  no 
ruling  can  be  made  that  will  not  be  open  to  objection.  The 
court  evidently  attempted  to  follow  the  ruling  in  those  cases, 
and  we  think  that  the  judgment  must  be 

Affirmed. 
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1.  Practice  on  Appeal:  trial  de  novo:  certification  of  evidence. 
A  trial  de  novo  cannot  be  bad  in '  tbia  court  unless  it  affirmatively 
appears  by  tbe  certificate  of  tbe  trial  judRe,  in  some  form,  tbat  tbe 
evidence  set  out  in  tbe  abstract  is  all  tbe  evidence  wbicb  was  offered 
or  introduced  on  tbe  trial. 

Appeal  from  Carroll  Circuit  Court. 

Tuesday,  Maboh  3  6. 

This  is  an  action  in  equity  by  which  the  plaintiffs  seek 
to  redeem  certain  land  from  a  tax  sale.  There  was  a  decree 
in  the  circuit  court  for  the  plaintiffs.     Defendants  appeal. 

Geo.  W.  Paine,  for  appellants. 

Whiting  S.  Clark  and  Joseph  H.  Call,  for  appellees. 

RoTHBOOK,  J. — The  case  is  here  for  trial  de  novo,  if  triable 
at  all.  Counsel  for  appellees  insist  that  the  appeal  cannot  be 
entertained  because  the  evidence  has  not  been  certified  to  as 
required  by  section  2742  of  the  Code.  The  abstract  recites 
that  the  action  "  came  on  for  trial,  and  was  submitted  to  the 
court  on  the  pleadings  and  the  following  written  stipulation 
of  the  parties."  Certain  stipulations,  signed  by  counsel  for 
the  parties,  are  set  out  in  the  abstract  immediately  following 
the  above  recital.  It  is  not  stated  in  the  abstract  that  the 
stipulation  was  filed.  The  decree  recites  that  the  cause  was 
«^  submitted  on  the  petition  and  answers  filed  herein,  and  the 
exhibits  attached  thereto,  and  the  agreed  statement  of  facts 
filed  therein."  The  decree  was  signed  by  the  judge,  and,  if 
it  contained  tiie  proper  recitals  to  identify  all  of  the  evi- 
dence  which  was  introduced  or  offered  on  the  trial,  it  may  be 
that  no  other  certificate  would  be  necessary.  But  it  does  not 
recite  affirmatively  that  the  stipulation  was  all  the  evidence 
which  was  ofiered  or  introduced  on  the  trial.  We  have  fre- 
quently held  that  such  a  certificate  is  necessary  in  order  to 
entitle  the  appellant  to  a  new  trial  in  this  court. 

We  think  the  appeal  must  be  Dismissed. 
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I.  Estoppel:  claim  against  insolvent  estate:  acts  of  administra- 
tor. Plaintiff  was  a  creditor  of  defendant's  intestate,  who  died  leav- 
ing no  property  except  such  as  was  exempt  to  his  widow.  Defendant, 
however,  sold  some  of  the  widow's  property,  and  carelessly  took  a  note 
therefor  to  himself  as  administrator ,  on  which  he  afterwards  recovered 
judgment  in  his  own  name,  as  administrator,  which  he  afterwards  col- 
lected. Afterwards  defendant  filed  a  report, — the  first  record  made  by 
him  in  the  case, — showing  that  the  decedent  left  no  property  with  which 
to  pay  dehts,  and  asking  to  be  discharged.  Plaintiff,  however,  knowing 
of  the  said  judgment  in  favor  of  the  administrator,  appeared  by  counsel 
and  filed  objections  to  the  report,  and  there  was  a  trial  of  the  issues 
raised,  and  judgment  was  rendered  against  defendant  and  the  sureties 
on  his  bond  for  the  amount  of  plaintiff 's  claim  against  the  estate,  and 
tliis  was  done  upon  the  ground  that  defendant,  by  taking  said  note  and 
judgment  in  his  own  name,  misled  plaintiff  into  the  expense  of  employ- 
ing counsel,  etc.,  in  the  belief  that  there  were  assets  of  the  estate,  and 
that  defendant  was  thereby  estopped  from  denying  the  existence  of  assets 
to  the  extent  of  the  value  of  the  judgment.  But  held  that  this  conduct 
did  not  constitute  an  estoppel. 

Appeal  from  Ida  Circuit  Court. 

Tuesday,  Maboh  15. 

The  defendant  was  appointed  administrator  of  the  estate 
of  James  Dunham,  deceased,  on  the  eleventh  day  of  Janu- 
ary, 1875.  On  the  twentieth  day  of  September,  1882,  he 
filed  a  report  as  administrator,  and  asked  that  it  be  approved, 
and  that  he  be  discharged.  The  plaintiff  is  a  creditor  of  the 
estaite,  and  he  filed  objections  to  the  report.  The  defendant 
was  cited  to  appear  for  examination  touching  his  adminis- 
tration of  the  estate.  The  examination  was  had,  further 
pleadings  were  filed,  witnesses  were  called  and  examined, 
and  a  judgment  was  rendered  against  the  defendant  and  the 
Boreties  on  his  bond  for  the  amount  of  the  plaintiff's  claim 
Qgainst  the  estate.     Defendant  appeals. 

*■ 
Smith  C3&  Cullisouj  for  appellant. 

Shaw  ds  ITuehnle  and  Rollins  cfe  FrinTc^  for  appellee. 
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RoTHEocK,  J. — The  circuit  court  made  a  written  state- 
ment of  the  facts  found,  and  the  conclusions  of  law  upon 
which  the  judgment  against  the  defendant  was  founded 
That  part  of  the  statement  necessary  to  be  considered  is  as 
follows: 

'<  And  the  court  further  finds  that  the  said  administratoi 
never  made  and  filed  an  inventory  of  the  property  belonging 
to  said  estate,  and  that  he  never  filed  any  report  of  his  doingf 
therein,  other  than  the  one  of  date  September  20,  1882 
The  court  further  finds  that  there  is  and  was  no  property 
belonging  to  said  estate,  except  such  as  was  exempt  from 
execution,  and  as  belonging  to  the  widow  of  the  deceased. 
But  the  court  finds  that  the  administrator  should  pay  the 
notes  of  the  plaintiff  for  the  reason,  principally,  as  follows: 
The  court  finds  that  the  administrator  was  negligent  in  fail- 
ing to  file  an  inventory  and  report,  and  that  he  carelessly 
took  a  note  in  his  nalme  as  administrator,  and  had  the  same 
put  in  judgment  in  Crawford  county  in  the  name  of  E.  J. 
Trowbridge,  administrator;  and,  there  being  no  records  and 
rei>orts  of  his  doings  as  administrator  of  said  estate,  whereby 
the  plaintiff  could  ascertain  the  condition  of  said  estate,  and 
it  further  appearing  that  the  plaintiff  ascertained  the  exist- 
ence of  the  judgment  in  question,  and  the  payment  of  same 
to  the  administrator  by  the  judgment  defendant,  and  believ- 
ing therefrom  that  the  administrator  had  funds  in  his  hands 
with  which  he  should  pay  plaintiff's  claim,  and  the  plaintiff 
believing,  and,  as  the  court  thinks,  having  reason  to  believe, 
that  there  were  funds  with  which  to  pay  the  plaintiff^s 
claim,  the  plaintiff  went  to  the  expense  of  employing  attor- 
neys at  an  expense,  and  at  an  expense  of  his  own  time,  to 
compel  the  administrator  to  pay  the  claim  as  required  of 
him  by  law. 

"  Now,  upon  the  plaintiff  causing  the  defendant  to  make  a 
report  of  his  doings,  and  as  to  the  condition  of  said  estate, 
the  court  finds  that  the  administi*ator  took  a  team  of  horses 
of  the  widow,  which  was  hers  by  virtue  of  the  statute,  as 
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belonging  to  the  widow  of  tlie  deceased,  and  sold  the  said 
horses,  taking  a  note  in  the  name  of  E.  J.  Trowbridge, 
administrator,  for  $300,  and  caused  the  said  note  to  be  put 
in  judgment  in  the  name  of  E.  J.  Trowbridge,  administra- 
tor, and  collected  said  judgment,  and  paid  the  same  to  the 
widow. 

"The  court  finds  that  the  plaintiff  had  no  knowledge  of 
the  interest  of  the  widow  in  said  judgment  until  after  he 
had  been  to  the  trouble  and  expense  in  the  manner  and  form 
as  before  stated.  Wherefore,  the  court  finds,  as  a  matter  of 
law,  under  the  circumstances  of  this  case,  as  shown  in  evi- 
dence, that  the  administrator  is  estopped,  so  far  as  the  claim 
of  the  plaintiff  is  concerned,  from  claiming  that  the  $300 
and  interest  received  on  said  judgment  does  not  belong  to 
the  estate." 

It  will  be  observed  that  the  court  held  that  the  defendant 
was  liable  on  the  ground  of  estoppel. '  It  is  apparent  that 
there  would  be  no  liability  on  any  other  ground,  for,  if  the 
defendant  must  pay  this  claim,  it  is  clear  gain  to  the  plaint- 
iff, and  a  personal  loss  to  the  defendant.  When  Dunham 
died,  this  claim  against  the  estate  was  absolutely  worthless. 
The  question  to  be  determined  is,  did  the  fact  that  defendant 
took  the  not^  for  the  property  of  the  widow  in  his  name  as 
administrator,  and  collected  it  as  administrator,  so  mislead 
the  plaintiff  that  the  defendant  should  be  precluded  from 
showing  the  real  facts  of  the  tmnsaction  ?  It  is  not  claimed 
that  the  defendant  made  any  personal  representation  or  state- 
ment to  the  plaintiff  in  regard  to  the  assets  of  the  estate. 
The  plaintiff  claims  that  he  was  misled  by  the  record  of  the 
judgment,  showing  that  the  administrator  had  collected 
assets  of  the  estate  which  should  be  applied  to  the  payment 
of  liis  claim,  and  that,  relying  on  that  fact,  he  was  induced 
to  change  his  situation  by  employing  counsel  to  compel  the 
defendant  to  pay  his  claim.  What  was' done  by  Ms  attor- 
neys to  procure  the  defendant  to  file  the  rcix)rt  does  not  very 
clearly  appear,  more  than  that  a  citation  was  issued.     The 
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report  as  filed,  which  is* the  first  record  in  this  case,  sets 
forth,  in  terms  which  are  so  plain  as  to  be  incapable  of  being 
misunderstood,  that  the  decedent  left  no  property  except 
such  as  was  exempt  to  the  widow.  It  is  true,  the  report  did 
not  set  forth  the  reason  why  the  defendant  took  the  note 
payable  to  himself  as  administrator,  and  took  judgment 
thereon  in  his  name  as  administrator.  But  the  plaintiff  was 
fully  advised  by  the  report  that  there  never  had  been  any 
assets  of  the  estate  with  which  to  pay  his  claim.  He  could 
not  after  that  incur  expense,  change  his  situation  by  litiga- 
tion, and  make  such  acts  the  ground  of  an  estoppel,  because, 
if  he  had  made  inquiry,  he  would  have  learned  the  real  facts. 
The  evidence  shows  that  one  of  his  attorneys  knew  all  about 
the  facts  when  he  employed  him.  Whether  this  knowledge 
should  be  imputed  to  the  plaintiff  we  need  not  determine, 
because  we  think  that  the  other  established  facts  in  the  case 
do  not  estop  the  defendant  from  showing  the  real  condition 
of  the  estate. 

It  will  be  observed  that  the  plaintiff's  only  act,  based 
upon  the  taking  of  the  note  by  the  defendant,  was  to  employ 
counsel  to  collect  his  debt.  He  was  not  induced  by  any  act 
*of  the  defendant  to  purchase  a  claim  against  the  estate.  lie 
did  not  in  any  manner  change  his  situation,  further  than  to 
procure  the  defendant  to  make  a  report,  and  from  that  time 
forward  he  had  notice  that  there  were  no  assets  with  which 
to  pay  his  claim.  If  he  had  been  induced  by  an  examina- 
tion of  the  judgment  to  purchase  a  claim  against  the  estate, 
there  might  be  some  ground  for  holding  that  the  defendant 
should  be  estopped  from  sho\V^ing  that  the  proceeds  of  the 
judgtnent  belonged  to  the  widow.  It  is  not  shown  that 
because  of  this  judgment,  and  in  reliance  thereon,  plaintiff 
refrained  or  neglected  to  prosecute  his  claim  against  other 
property,  or  to  avail  himself  of  other  means  to  collect  the 
same.  •So  far  as  his  original  claim  is  concerned,  he  is  in  no 
worse  position  than  he  would  be  if  the  defendant  had  not 
taken  and  collected  the  note  for  the  exempt  property.     The 
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most  that  can  be  claimed  from  the  facts  is  that  the  plaintiff, 
when  he  ascertained  that  the  note  had  been  taken  and  judg- 
ment rendered  in  the  name  of  the  defendant,  conceived  the 
idea  that  the  defendant  had  made  himself  liable  to  pay  the 
4,ebts  of  the  estate,  and  he  employed  counsel  to  collect  what 
was,  before  that,  a  worthless  claim. 

We  think  that  a  little  attention  to  the  law  of  estoppel  by 
the  acts  of  the  parties  will  demonstrate  that  the  plaintiff  is 
in  no  position  to  be  profited  by  any  act  of  the  defendant. 
It  is  a  fundamental  rule  of  the  law  of  estoppel  in  pais,  as 
expressed  in  Liicas  v.  Harty  6  Iowa,  419,  that,  "  the  estoppel 
is  allowed  to  prevent  fraud  and  injustice,  and  exists  wher- 
ever a  pat-ty  cannot,  in  good  conscience,  gainsay  his  own  acts 
or  assertions."  In  other  words,  the  acts  and  admissions  of  a 
party  operate  against  him  where,  in  good  conscience  and 
honest  dealing,  he  ought  not  to  be  permitted  to  gainsay 
them.  The  facts  in  cases  of  this  kind,  to  be  sufficient  to 
authorize  the  application  of  the  law  of  estoppel,  always 
involve  bad  faith  on  the  part  of  the  party  sought  to  be 
estopped  from  showing  the  truth. 

In  Bigelow  on  Estoppel,  543,  in  speaking  of  estoppel  by 
conduct,  or  equitable  estoppel,  it  is  said:  "In  its  most 
common  phage,  this  estoppel  is  founded  on  deceit,  and  has 
its  justification  in  the  duty  of  courts  to  prevent  the  accom- 
plishment of  fraud.  The  same  rule  applies  whether  the 
application  of  the  doctrine  be  sought  in  a  court  of  chancery 
or  of  law."  Applying  this  fundamental  principle  to  the  fact? 
of  this  case,  it  strikes  the  mind  at  once  that  the  defendant 
ought  not  to  be  compelled  to  pay  this  claim.  It  may  be  said 
that  he  ought  not  to  have  taken  the  note  and  judgment  in  his 
own  name  as  administrator.  But  there  is  no  evidence  that 
any  creditor  of  the  estate  was  prejudiced  thereby,  further  than 
that  the  plaintiff  believed  that  by  that  act  the  defendant's 
mouth  was  closed,  and  he  could  not  be  permitted  to  show 
that  there  were  no  assets  of  the  estate,  and  a  claim  against 
the  estate  which  was  absolutely  worthless  had  become  col- 
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lectible.  The  facts  do  not  authorize  the  conclusion  that 
justice,  good  conscience  and  the  prevention  of  fraud  require 
that  the  defendant  should  pay  this  debt. 

Reversed. 


71     401 
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IIable,  Haas  &  Co.  et  al.  v.  The  Council  Bluffs  Ins.  Co.  12LJ§? 

1.  Fire  Insurance:  failure  to  pat  premium  note:  forfeiture: 
WAi  VER :  AG  ETSCY I  FRAUD.  The  poUcy  in  question  provided  that  the  com- 
pany should  not  be  liable  for  any  loss  accniiag  while  any  premium  note 
remained  overdue  and  unpaid.  The  policy  would  be  forfeited  unless  a 
premium  note  was  paid  by  May  15.  The  insured  lived  at  K.,  and  was 
postmaster  there,  but  the  company  did  not  know  that  he  was  postmaster. 
There  being  no  bank  at  K.,  the  company,  according  to  its  custom  in  such 
cases,  sent  the  note,  on  the  7th  of  May,  to  the  postmaster  for  col- 
lection. On  the  25th  of  May,  the  postmaster,  in  the  presence  of  two 
witnesses,  took  the  note  out  of  the  safe  and  destroyed  it,  and  put  in  iU 
place  the  amount  of  money  necessary  to  pay  it.  On  the  next  day  the 
loss  occurred.  On  the  3d  of  the  following  Juno  he  wrote  to  the  company 
enclosing  the  identical  money  which  he  had  deposited  in  the  safe, 
which  the  company  received  and  retained  in  payment  of  the  note.  He 
did  not  sign  his  name  to  the  letter,  but  subscribed  himself  simply 
**  Posknaster,  K,  Iowa.'*  The  company  did  not  at  this  time  know  that 
a  loss  had  occurred.    Held — 

(1)  That  the  policy  was  forfeited  on  the  15th  of  May  by  the  non-pay- 
ment of  the  note  at  that  time. 

(2)  That,  although  the  company  sent  the  note  to  the  postmaster  fo^, 
collection,  yet,  since  the  postmaster  and  the  insured  were  identical i 
the  law  will  not  regard  him  as  the  agent  of  the  company  to  make  a 
collection  from  himself;  and  that  his  act  in  taking  payment  from 
himself  after  the  forfeiture  of  the  policy  was  not  binding  on  the 
company,  and  was  not  a  waiver  by  the  company  of  the  forfeiture. 

(3)  That  the  conduct  of  the  insured  amounted  to  a  fraud,  from  which 
the  law  will  not  allow  him  to  reap  a  benefit. 

Appeal  from  Pottawattamie  District  Court, 

Tuesday,  March  15. 

Action  on  a  policy  of  insurance  a^jainst  loss  by  fire,  issued 
by  the  defendant  to  one  French,  who,  after  the  loss,  assigned 
Vol.  LXXT— 26 
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his  right  of  action  to  the  plaintiffs.  The  defendant  pleaded 
that  the  premium  was  not  paid  in  cash,  but  that  the  insured 
^ave  two  notes  therefor,  and  that  the  policy  provides  "  that 
no  insurance,  whether  original  or  continued,  shall  be  consid- 
ered as  binding  until  the  actual  payment  of  the  premiums; 
nor  shall  this  company  be  liable  for  any  loss  under  this  pol- 
icy occurring  when  any  note,  or  any  part  thereof,  given  for 
jt  part  or  whole  of  the  premium,  shall  be  due  and  unpaid.' 
The  defendant  further  pleaded  that  the  note  first  falling  due 
liad  been  paid,  and  that  the  defendant  had  given  the  notice 
I'Bijuired  by  statute,  but  that  said  French  had  failed  to  pay 
t!Mj  second  note,  and  that  th3  same  was  due  and  unpaid  at 
tli©  time  the  loss  occurred.  Trial  to  the  court,  judgment  for 
the  plaintiffs,  and  the  defendant  appeals. 

Sapp  cfe  Pusey,  for  appellant. 

Wriffht,  Baldwin  <&  Ilalda,ie^  for  appellees. 

Sbkvebs,  J. — This  action  was  submitted  to  the  court  upon 
iiij  agreed  statement  of  facts,  the  material  portions  of  which 
are  as  follows:  The  note  was  due  on  the  first  day  of  April, 
18S4.  On  the  first  day  of  March,  1884,  the  defendant  noti- 
fied French  in  writing  that  the  note  would  fall  due  at  the 
time  above  stated,  and  that,  unless  it  was  paid  in  thirty  days, 
said  policy  would  be  suspended.  On  the  fourteenth  day  of 
April,  1884,  the  defendant  notified  French  that  "  said  note 
had  become  due  April  1,  1884;  that,  unless  it  was  paid 
within  thirty  days  from  the  date  of  said  notice,  said  policy 
would  be  suspended;  and  in  said  notice  also  informed  him 
of"  the  customary  short  rate  and  expenses  of  said  policy  np 
to  the  maturity  of  said  note;"  which  notice  "  was  received 
by  French  on  the  fifteentli  day  of  April,  1884."  The  notice 
18  attached  to  and  made  a  part  of  the  statement  of  facts. 

The  property  insured  was  in  Kirkman,  and  French  resided 
there,  and  was  postmaster.  There  was  no  bank  at  Kirk- 
man^  and  it  was  the  custom  and  usage  of  the  defendant  in 
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such  case  to  send  notes  for  collection  to  the  postmaster.  On 
May  7,  1884,  the  defendant  forwarded  the  note  to  the  post- 
master at  Kirkman  for  collection,  with  instructions  to  collect 
the  same,  and  to  explain  to  the  party  holding  the  policy  that 
it  was  suspended.  At  said  time  French  was  such  postmaster, 
(but  the  defendant  did  not  know  this  fact,)  and  as  such 
received  the  note.  The  loss  occurred  on  May  26,  1884,  and 
on  the  preceding  day  French  took  the  note  out  of  his  safe  in  his 
store  in  which  he  had  deposited  it  for  safe-keeping,  and  "  can- 
celed the  same,  and  tore  off  his  signature  thereto,  and  in 
place  thereof  deposited  in  said  safe,  in  the  same  compartment 
>yhere  he  kept  said  note,  and  separate  and  apart  from  his 
other  money,  the  exact  amount  in  money  necessary  to  pay 
his  said  note  which  he  had  canceled.'^  This  was  done  in  the 
presence  of  two  witnesses,  to  whom,  at  the  time  of  so  doing, 
French  said:  "Well,  there  is  another  note  paid." 

On  the  third  day  of  June,  1884,  French,  "  in  a  letter 
written  by  him  to  the  defendant,  forwarded  the  identical 
money  which  he  had  deposited  in  his  safe  to  the  defendant 
in  payment  of  his  note,  which  the  defendant  received  in  pay- 
ment thereof,  and  has  sinc3  retained;  "  but  defendant  did  not 
know  that  the  property  insured  had  been  destroyed,  or  of 
the  acts  and  declarations  of  French,  made  when  the  note  was 
canceled.  A  copy  of  the  letter  inclosing  the  money  is 
attached  to  and  made  a  part  of  the  statement  of  facts. 

I.  The  first  question  discussed  by  counsel  is,  whether  the 
defendant,  in  sending  the  note  for  collection,  made  French  its 
agent,  so  that  it  is  bound  by  his  acts,  declarations  and  pay- 
ment made  to  himself.  It  will  be  observed  that  the  note 
was  sent  to  the  postmaster,  and  a  large  discretion  was  reposed 
in  him,  for  he  was  directed  to  employ  the  same  means  to  col- 
lect the  note  "you  would  if  it  were  your  own."  French 
being  such  postmaster,  the  note  came  into  his  possession,  and 
the  plaintiffs  claim  that  he  paid  it  to  himself  prior  to  the  loss. 
It  is  a  fundamental  rule  that,  where  a  discretion  is  reposed 
in  one  person  by  another,  the  former  cannot,  at  the  same 
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time,  perform  the  duty  incumbeat  on  him  as  the  agent  of 
the  latter,  and  act  for  himself  as  principal.  In  such  case  he 
has  antagonistic  duties  to  fulfill,  and  the  rights  of  his  prin- 
cipal must  necessarily  conflict  with  his  individual  rights. 
In  this  case  he  might  well  conclude,  as  agent,  to  postpone  all 
efforts  to  enforce  payment  of  the  note  until  he,  as  the  maker, 
became  insolvent.  The  thirty  days'  notice  required  by  the 
statute  expired  on  May  15th,  and  the  claimed  payment  was 
made  on  the  twenty-fifth  of  the  same  month.  Between 
these  dates  the  policy  was  suspended,  and,  if  a  loss  had 
occurred,  it  must  be  conceded,  we  think,  that  there  could  not 
have  been  a  recovery.  The  payment,  if  such  it  is  conceded 
to  be,  would  amount  to  a  waiver.  If  French  was  the  agent 
of  the  defendant,  we  are  not  prepared  to  say  that  he  would 
not  have  such  power. 

The  law  will  not  permit  a  man  to  occupy  such  inconsistent 
positions,  or  represent  such  antagonistic  rights,  or  per- 
form such  duties.  Story,  Ag.  §§  210,  212:  French  had  no 
authority  to  determine  that  he  would  waive  the  suspension 
of  the  policy.  He,  in  fact,  could  not  do  so.  For  this  pur- 
pose he  was  not  the  agent  of  defendant.  Therefore,  the 
defendant  is  not  bound  by  the  payment  made  by  French  to 
himself,  or  by  his  acts  and  declarations  at  that  time.  The 
inquiry,  it  seems  to  us,  is  pertinent,  why  French  did  not  at 
that  time  do  what  he  afterwards  did, — forward  the  money  to 
the  defendant. 

II.  The  condition  in  the  policy  upon  which  the  defend- 
ant relies  is  valid,  and  cannot  be  disregarded  except  as  pro- 
vided by  statute.  Wairous  v.  Mississippi  Valley  Ins.  Co,^ 
35  Iowa,  582;  Garlick  v.  Same,  44  Id.,  553.  The  statute 
simply  provides  that  the  condition  shall  not  take  effect  until 
thirty  days  after  a  specified  notice  has  been  served.  Chap- 
ter 210,  Laws  Eighteenth  Gen.  Assem. 

To  our  minds,  several  exceedingly  technical  objections  are 
made  as  to  the  sufficiency  of  the  notice  under  the  statute. 
yfe  shall  not  stop  to  discuss  them;  deeming  it  sufficient  to 
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say  that  the  notice  is,  in  all  respects,  sufficient,  and  is  clearly, 
in  our  opinion,  a  substantial  compliance  with  the  statute. 

III.  Eight  days  after  the  loss  French  forwarded  money 
sufficient  to  pay  the  note  to  the  defendant,  which  it  received. 
At  that  time  defendant  had  no  knowledge  of  the  loss,  nor 
did  it  know  that  the  money  was  forwarded  by  French.  The 
letter  inclosing  it  was  signed  "  Postmaster,  Kirkman,  Iowa.'- 
Because  of  the  non-payment  of  the  note  on  or  before  May 
16,  1864,  the  policy  was  suspended  after  that  date.  It  is 
perfectly  clear,  we  think,  that  the  receipt  of  .the  money,  and 
its  retention  under  the  circumstances,  could  not  amount  to  a 
waiver,  or  reinstate  the  policy  in  force  as  a  binding  contract 
of  insurance.  The  policy  had  lapsed  solely  through  the 
fault  and  neglect  of  French.  The  property  had  been 
destroyed.  The  subject  matter  of  the  contract  was  not  in 
existence.  This  French  knew,  but  the  defendant  did  not.  It 
received  the  money  under  a  mistake  of  fact.  Good  faith  and 
fair  dealing  on  the  part  of  French  required  that  he  should 
have  notified  the  defendant  that  the  property  had  been 
destroyed,  and  we  think  his  suppression  of  such  fact  amounted 
to  a  fraud;  and,  as  no  one  can  be  permitted  to  reap  a  benefit 
through  or  by  means  of  a  fraud  perpetrated  by  him,  therefore 
plaintiffs  cannot  recover.  But  the  failure  of  French  to  pay 
the  premium  had  the  effect  to  render  the  policy  void,  so  far 
as  the  right  to  recover  thereon  is  concerned.  The  defendant 
has  done  nothing  to  avoid  the  contract,  but  has  been  ready 
at  all  times  to  perform  it.  In  principle  this  case  is  like 
Ilarris  v.  Royal  Canadian  Ins,  Co,^  53  Iowa,  236.  See, 
also,  Pritchard  v,  Merchants*  &  Tradesman^ a  Mut.  Life 
Assur.  Soo.y  3  0.  B.  (N.  S.)  622. 

It  may  be  proper  to  say  that  at  least  a  portion  of  the  pre- 
mium had  been  earned,  and  whether  the  plaintiffs  are  entitled 
to  recover  any  portion  thereof  is  not  an  issue  in  this  case. 

The  district  court  erred  in  rendering  judgment  for  the 
plaintiffs  upon  the  facts  as  stipulated.  The  judgment  should 
have  been  for  the  defendant  Beveksed. 
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Sax  &  Bros.  v.  Davis. 

« 1.  Agency:   evidence  op:  declarations  op  agent.    The  fact  of 

81  6021  agency  cannot  be  established  by  the  declarations  of  the  alleged  agent, 

1  71  ^  whether  made  to  the  person  seeking  to  establish  the  agency,  or  to  a 

'  third  party;  and  where  the  question  of  agency  is  the  point  in  issue,  such 

declarations  are  inadmissible  for  any  purpose,  even  when  the  trial  is  to 

the  court,  in  an  ordinary  action. 

2.  Deposition:  op  witness  in  county:  abilitt  to  attend  court: 
ssowiNQ.  Where  the  deposition  of  a  witness  far  plaintiff,  residing  in 
the  county,  was. taken  only  a  short  time  before  the  term  at  which  it  wsa 
expected  the  case  would  be  tried,  on  the  ground  that  he  would  not  be 
able  to  attend  at  that  term  on  account  of  sickness,  but  defendant  then 
objected  to  the  taking  of  the  deposition,  and  the  case  was  not  in  fact 
tried  till  a  year  later,  held  that  it  was  error  to  allow  the  deposition  to  be 
read  at  the  trial,  against  defendant's.objection,  without  a  showing  that 
the  witness  was  then  unable  to  be  present  in  court.  (S^evan  v.  Roup,  8 
Iowa,  207,  and  Cook  v.  Blair ^  50  Id.,  128,  distinguished.) 

Appeal  from  Van  Buren  District  Court, 

Tuesday,  March  15. 

This  is  an  action  npon  an  account  for  goods  and  merchan- 
dise alleged  to  have  been  sold  by  the  plaintiffs  to  the  defend- 
ant. The  defendant  detiied  that  the  plaintiffs  sold  any  goods 
to  him,  or  on  his  credit.  There  was  a  trial  by  the  circuit 
court  without  a  jury,  and  a  judgment  was  rendered  for  the 
plaintiffs.     The  defendant  appeals. 

S.  S.  CarutherSy  for  appellant. 

SloaUj  Work  db  Brown^  for  appellees. 

RoTHROOK,  J. — I.  It  appears  from  the  evidence  that  the 
defendant  is  the  owner  of  a  large  farm,  situated  partly  in  Van 
1  AOKjrcY-  Buren  county.  He  is  a  non-resident  of  the 
doc^araUoM  State,  and  seldom  visits  his  farm,  and  it  has 
of  agent.  \yQQxi  managed  and  conducted  by  others.  The 
plaintiffs  are  merchants  in  business  at  the  city  of  Ottumwa. 
They  claim  that  one  T.  J.  Davis  was  the  agent  of  the 
defendant  in  the  management  of  the  farm,  and  that   they 
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delivered  the  goods  which  make  up  their  account  to 
said  agent,  and  that  they  are  properly  chargeable  to  the 
defendant.  In  order  to  sustain  the  action,  it  was  necessary 
for  the  plaintiffs  to  prove  that  T.  J.  Davis  was  authorized  by 
the  defendant  to  purchase  the  goods  on  the  defendant's  credit. 
The  books  of  the  plaintiffs  were  introduced  in  evidence.  It 
appeared  therefrom  that  the  items  of  the  account  were  charged 
to  T.  J.  Davis,  and  not  to  the  defendant.  So  far,  then,  as 
appeared  from  the  face  of  the  account  in  the  books,  credit 
was  not  given  to  the  defendant.  But  the  plaintiffs  sought  to 
prove  that  the  credit  was  actually  given  to  the  defendant, 
notwithstanding  the  manner  in  which  ^the  books  were  kept. 
It  appears  that  one  Isaac  Nelson  managed  the  farm  for  sev- 
eral years  for  the  defendant.  The  defendant  claimed  that 
Nelson  was  m*inager  at  the  time  the  account  accrued.  The 
plaintiffs  contended  that  T.  J.  Davis  was  manager  at  that  time. 
The  following  is  part  of  the  testimony  of  one  of  the 
plaintiffs,  and  the  rulings  of  the  court  thereon:  "  Question 
14.  Ton  may  state  what  was  said  to  you  about  this  time  by 
Isaac  Nelson  as  to  what  you  should  do  in  letting  him  [T.  J. 
Davis]  have  such  goods  as  he  desired  when  he  came  to  your 
store.  [Objected  to  by  defendant  as  incompetent,  immaterial, 
And  hearsay.]  Court,  The  objections  are  overruled,  and  the 
testimony  is  received,  not  as  showing  liability  on  the  part  of 
defendant,  but  to  show  under  what  circumstances  plaintiffs 
furnished  T.  J.  Davis  with  goods.  [The  ruling  of  the  court 
excepted  to  by  defendant.]  Aiiawer,  Mr.  Nelson  said  that 
anything  that  T.  J.  Davis  wanted  would  be  all  right;  that  he 
[Nelson]  was  getting  too  old;  and  that  T.  J.  Davis'  father 
was  going  to  let  T.  J.  Davis  act  as  his  agent  on  the  farm. 
Q.  15.  I  will  ask  you  what  T.  J.  Davis  said  to  you  at  any 
time  about  who  he  was  getting  the  goods  for,  and  who  was  to 
finally  pay  for  them.  [Defendant  makes  the  same  objections 
to  thi^  question  as  made  to  last  preceding  one.  Same  ruling 
thereon  by  the  court  as  made  on  said  objection,  and  defend- 
ant excepted  to  said  ruling.]     A.     Why,  he  got  some  goods 
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for  himself,  and  at  different  times  be  got  goods  for  hands 
that  he  said  were  working  on  his  father's  place;  and  in  regard 
to  payments  he  told  me  several  times  that  he  had  spent  so 
much  money  on  the  place,  and  that  he  had  incurred  expendi- 
ture ordered  by  his  father;  and  at  other  times  he  said  he  had 
nioney  coming  from  his  father,  and  he  wanted  to  pay  when 
he  got  the  money  from  him." 

We  think  this  evidence  should  have  been  excluded.  It  is 
true,  the  cause  was  tried  to  the  court  without  a  jury,  but  the 
consideration  by  the  court  of  incompetent  evidence  in 
determining  the  case  is  as  objectionable  as  if  submitted  to  a 
jury.  The  fact  that  the  court  received  the  evidence,  not  as 
showing  liability  on  the  part  of  the  defendant,  but  to  show 
under  what  circumstances  the  goods  were  furnished  to  T.  J. 
Davis,  does  not,  in  our  judgment,  cure  the  error.  The  wit- 
ness was  not  confined  to  the  circumstances  under  which  the 
goods  were  furnished,  but  he  was  permitted  to  state  that 
which,  if  competent,  proved,  not  only  the  agency  of  T.  J. 
Davis,  but  his  authority  to  purchase  the  goods  on  the  credit 
of  the  defendant.  It  is  scarcely  necessary  to  say  that  the 
evidence  as  to  the  statements  of  Nelson  is  the  merest  hearsay, 
and  it  was  not  competent  to  prove  the  agency  by  the  declara- 
tions of  the  alleged  agent.  It  was,  perhaps,  competent  for 
the  witness  to  state  that  T.  J.  Davis  was  residing  on  the 
farm  when  the  goods  were  furnished,  and  the  capacity  in 
which  he  appeared  to  be  acting;  but  his  statements,  and  the 
statements  of  Nelson  showing  his  autliority  to  purchase 
goods  on  the  defendant's  account,  are  more  thnn  tiie  mere 
circumstances  under  which  the  goods  were  bought. 

II.  The  cause  was  tried  in  the  court  Ijelow  in  the  month 
of  February,  1886.  The  deposition  of  Isaac  Nelson  was 
2  DKPOHiTox-  ^^^^^  ^y  ^'^®  plaintiff  in  January,  1885.  The 
coimt^y  ^"abu-  witucss  is  a  resident  of  Van  Buren  county.  He 
cmirt*:*8bow^  Stated  in  liis  deposition  that  lie  was  seventy-four 
^^^'  years  old,  was  diseased,  and  had   fallen  from  a 

load  of  hay  three  weeks  before  that,  and  was  so  injured  tluit 
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he  was  unable  to  leare  liis  room  until  the  day  his  deposition 
was  taken,  and  that  he  did  not  expect  to  be  able  to  attend 
the  nei.'  term  of  court  as  a  witness.     The  canse  was  pot 
tried  at  the  next  term,  and  the  plaintiffs  offered  the  deposi- 
tion in  evidence  at  the  trial.     The  defendant  objected  to  the 
reading  of  the  deposition,  on  the  ground  that  it  was  taken 
ibout  a  year  before,  and  that  the  witness  was  a  resident  of 
Van  Baren  county.     The  objection  was  overruled,  and  the 
deposition  read  in  evidence  without  any  showing  of  the  inabil- 
ity of  the  witness  to  attend  the  term  of  court  at  which  the 
trial  was  had.     It  appears  from  the  deposition  that  on  the 
day  it  was  taken  the  witness  was  able  to  leave  his  house,  and 
travel  throe  miles  to  a  village  to  have  his  deposition  taken, 
and  to  visit  the  store  in  the  village,  and  return  to  his  house 
the  same  day,  and  the  defendant  at  the  time  objected  to  the 
taking  of  the  deposition.     We  think  the  plaintiff  should 
have  been  required  to  show  some  reason  why  the  witness  was 
not  present  at  the  trial.     It  is  true  that  a  deposition  of  a 
witness  residing  in  the  county  may  be  taken  when,  from  any 
canse,  it  is  expected  that  he  may  be  unable  to  attend  at  the 
time  of  the  trial.     Code,  §  3721.     In  this  case,  however,  it 
was  expected  that  the  trial  would  take  place  in  February, 
1885,  a  very  short  time  after  the  deposition  was  taken;  and 
it  does  not  appear  from  the  deposition,  nor  elsewhere  in  the 
record,  that  any  one  expected  the.  witness  would  not  be  able 
to  attend  court  in  a  year  after  that  time. 

The  plaintiffs'  counsel  cite  us  to  the  cases  of  Nevan  v. 
Roup^  8  Iowa,  207,  and  Cook  v.  Blair,  50  Id.,  128,  as  sus- 
taining  the  ruling  of  the  court  below  in  admitting  the  deposi- 
tion to  be  read  in  evidence.  In  the  former  case  the  witness 
was  a  non-resident  of  the  state.  This  authojrked  the  deposi- 
tion to  be  taken.  The  objection  to  the  deposition  was  that 
the  witness  stated  therein  that  he  expected  to  be  in  attend- 
ance at  the  next  term  of  the  court;  but  he  was  not  in  attend- 
ance. In  the  last  named  case  the  deposition  was  admitted 
in  evidence  because  no  obiection  was  made  to  the  deposition 
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when  it  was  taken.  It  appears  to  us  that  neither  of  the  cited 
cases  sustain  the  ruling  of  the  district  court  in  permitting 
this  deposition  to  be  read  in  evidence. 

For  the  errors  above  pointed  out,  the  judgment  will  be 

Rbvebsed. 


The  Statb  v.  Thb  Cbntbax  Iowa  R'r  Co.  bt  al. 

71    410 

i-y^  ^       i.  Bailroads:  rbokivinq  aid  by  taxation:  obligation  to  opebatb 

1 126      82  WHOLB   LINB:    DUTY    OF  PURCHA8BR  AT    FORBCLOSaRB   8ALB.     The 

Central  Railroad  of  Iowa  was  a  corporatioD  orgranized  for  the  purpose  of 
building  and  operating  a  line  of  railway  from  the  Boath  line  of  the  State 
of  Iowa  to  the  north  line  thereof.  The  proposed  line  terminated  at 
Northwood,  near  the  north  line  of  the  state.  The  township  in  which 
Korthwood  was  situated  was  induced  to  vote  a  tax  in  aid  of  the  con- 
struction of  said  road,  which  tax  was  collected  and  paid  to  said  com- 
pany. The  road  was  afterwards  constructed  and  operated  by  said  com- 
pany from  Albia,  in  Monroe  county,  to  Northwood,  aforesaid.  After- 
wards the  company  became  insolvent,  and  its  property  and  franchises 
were  sold  under  mortgage  to  the  Central  Iowa  Railway  Company,  one 
of  the  defendants  herein.  Subsequently  the  Barlington,  Cedar  Rapids 
&  Northern  Railway  Company,  the  other  defendant  herein,  and  which 
owned  and  operated  a  road  to  Manly  Junction,  a  point  on  the  road  first 
above  mentioned,  about  eleven  miles  south  of  North  wood,  leased  the  line 
of  said  first  named  road  from  Manly  Junction  to  North  wood,  and  there- 
after the  Central  Iowa  Railway  Company  ceased  to  operate  that  portion 
of  its  road,  but  made  Manly  Junction  its  northern  terminus.  ^pQp  fi^"** 
ilaint  of  the  people  of  North  wood  to  the  railroad  commisflioners.  said  oom- 


missioners  ordered  an(i  adjudged  that  the  Centra)  Iowa  Railway  Com^;^Y 
*was  under l^gal obligations  to  equip,  maintain  and  operate  its  road  from^ 
Manly  Jiinction  to  N  orth wood,  and  to  ao  so  as  a  part  df ,  SAd  in  connecUon 
with,  its  continuous  line  between  Albia  and  North  wood;  and  that  a  fail- 
ure so  to  do  w.\s  a  violation  of  its  charter  duties  and  obligations,  and  con- 
trary to  law.  Held  that  such  order  was  reasonable  and  ja^t,  and  should  be 
enforced,  on  the  grounds,  (1)  that,  by  accepting  the  tax  from  the  town- 
ship in  which  Northwood  was  situated,  the  original  company  incurred 
an  obligation  to  operate  its  whole  road  to  that  place  as  one  continuout 
line.  (2)  That  such  obligation  inhered  in  the  franchise,  and  that  the 
company  which  took  the  franchise  at  the  foreclosure  sale  took  it  bur- 
dened with  that  obligation.    Sebybrs,  J.,  dissenting. 
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Appeal  from  Cerro  Gordo  District  Court. 
Tuesday,  March  15. 

This  is  a  proceeding  to  compel  the  defendant,  the  Central 
[  »wa  Railway  Company,  to  eqnip,  maintain  and  operate  that 
part  of  its  line  of  road  from  Manly  Junction  to  North- 
»?ood,  in  "Worth  county.  A  mandatory  injunction  was 
ordered  by  the  district  court  in  accord  with  the  prayer  of 
the  petition.     The  defendants  appeal. 

J.  n,  Blair  and  Anthony  O.  Daly^  for  Central  Iowa  Rail- 
way Company,  appellant. 

S.  K.  Tracy,  for  Burlington,  C.  R.  &  N.  R'y  Co.,  appel- 
lant. 

A.  J,  Bakery  Attorney-general^  A,  R,  Anderson  and 
Smith  MoPherson^  for  appellee. 

RoTHEOOK,  J. — ^The  material  facts  in  the  case  are  not  in 
dispute.     They  are  as  follows: 

The  Central  Railroad  of  Iowa  was  organized  as  a  corpora- 
tion on.  the  twenty-third  day  of  June,  1869.  The  object  of 
the  corporation,  as  declared  in  its  charter  or  articles  of  incor- 
ation,  was  "to  acquire,  construct,  maintain  and  operate  a 
railroad,  from  the  south  to  the  north  line  of  the  state  of. 
Iowa,  beginning  at  the  state  line  of  Missouri,  at  or  near  the 
terminus  of  the  North  Missouri  Railroad,  and  running  thence 
north,  on  the  sixteenth  meridian  of  longitude  west  from 
Washington,  or  as  near  thereto  as  practicable."  A  railroad 
was  constructed  from  Albia,  in  Monroe  county,  north,  through 
the  cities  of  Oskaloosa,  Grinnell,  Marshalltown,  Eldora,  and' 
Mason  City,  to  Northwood,  the  county  seat  of  Worth  county, 
which  last-named  place  is  within  a  few  miles  of  the  north 
line  of  the  state.  The  road  was  constructed,  and  the  cars 
running  thereon,  to  Northwood,  in  October,  1871.  The  said 
railroad  company  became  insolvent,  and  its  creditors  placed 
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its  road  and  other  property  in  the  hands  of  a  receiver,  and 
in  May,  1879,  the  road  and  its  franchises  were  sold  upon  y 
decree  of  foreclosure.  The  defendant,  the  Central  Iowa  Rail- 
way Company,  was  the  purchaser  at  the  foreclosure  sale 
This  company  was  organized  in  May,  1879,  In  its  article? 
of  incorporation  the  object  of  the  corporation  was  declared 
to  be  "to  acquire,  construct,  equip,  maintain  and  operate  a 
railway  from  the  north  to  the  south  line  of  the  state  of  Iowa, 
embracing  the  road  and  property,  both  real  and  personal,  of 
the  Central  Railroad  Company  of  Iowa.'* 

The  road  of  the  Burlington,  Cedar  Rapids  &  Northern  Rail- 
road Company,  successor  to  the  Burlington,  Cedar  Rapids  & 
Minnesota  Railroad  Company,  is  a  line  of  railroad  constructed 
and  operated  from  the  city  of  Burlington,  in  a  northerly 
direction,  through  the  cities  of  Cedar  Rapids,  Vinton,  "Water- 
loo, and  Cedar  Falls,  to  a  junction  with  the  line  of  the  Cen- 
tral Iowa  Railroad  at  Manly  Junction,  about  eleven  miles 
south  of  Northwood.  In  the  year  1877,  and  while  the  Cen- 
tral road  was  under  the  management  of  the  receiver,  he  made 
a  contract  with  the  Burlington,  Cedar  Rapids  &  Northern 
Company,  by  which  both  of  said  companies  run  their  trains 
over  the  line  from  Manly  Junction  to  Northwood,  to  the 
same  depot.  The  Burlington,  Cedar  Ripids  &  Northern 
Company  constructed  a  road  from  Northwood  to  the  north 
•line  of  the  state,  and  on  to  Albert  Lea,  there  connecting  with 
another  line  to  St.  Paul,  Minnesota.  The  last  named  com- 
pany, by  this  joint  running  arrangement,  was  thus  enabled 
to  operate  through  trains  from  Burlington  to  St.  Paul.  It 
has  ever  since  that  time  operated  through  trains  between  the 
points  named,  using  the  road  from  Manly  Junction  to  North- 
wood  as  part  of  the  line.  Both  roads  continued  to  use  and 
operate  that  part  of  the  line  between  the  points  last  named 
until  the  year  1881,  when  they  entered  into  a  written  agree- 
ment by  which  the  Burlington,  Cedar  Rapids  &  Northern 
Company  took  full  possession  of  the  road  from  Manly  Junc- 
tion to  Northwood,  as  lessee  of  the  Central  Iowa  Railway 
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Company.  By  the  terms  of  this  lease  the  lessee  agreed  to 
pay  $14,000  per  year  to  the  lessor  as  rent,  and  to  keep  the 
road  in  repair,  pay  all  taxes  and  assessments  upon  that  part 
of  the  road,  and  to  have  the  exclnsive  use  of  the  same  for 
twenty-five  years.  Exclusive  possession  was  taken  b}'  the 
lessee  under  this  agreement,  and  since  it  was  executed  such 
])ossession  has  been  retained,  and  the  Central  Iowa  Company 
Jias  not  since  that  time  run  its  trains  north  of  Manly  Junc- 
tion. 

In  the  year  1870,  at  a  special  election  held  in  the  town- 
ship in  which  Northwood  is  situated,  a  tax  of  five  per  cent 
upon  the  taxable  property  was  voted  to  aid  th^  Central  Rail- 
road Company  in  constructing  its  railroad  through  said  town- 
ship. The  tax,  amounting  to  $12,608,  was  collected  and  paid 
to  the  company.  There  were  also  certain  lands  at  North- 
wood  conveyed  to  the  company  for  depot  purposes,  by  pri- 
vate parties,  for  which  no  money  consideration  was  paid.  A 
conveyance  of  certain  alleged  swamp  lands  was  made  by  the 
county  to  the  company,  but,  as  the  company  took  no  lands 
of  any  value  by  the  conveyance,  this  alleged  aid  to  the  road 
demands  no  consideration. 

The  proceedings  in  the  case  at  bar  originated  before  thsL 
railroad  commissioners  of  this  state,  under  chapter  133  of 
the  Laws  ot  lb^4r.  The  people  of  Northwood  made  com- 
plaint  to  the  commissioners,  and  the  defendants  herein  were 
cited  to  appear,  and  such  proceedings  were  had  that  on  the 
thirteenth  day  of  February,  1883,  the  said  commissioners 
ordered  and  adjudged  "that  the  Central  Iowa  Railway  is 
under  legal  obligations  to  equip,  maintain  and  operate  its 
road  from  Manly  Junction  to  North  wood,  and  to  do  so  as  a 
part  of,  and  in  connection  with,  its  entire  and  continuous  line 
between  Albia  and  North  wood;  and  that  a  failure  to  so  equip, 
maintain  and  operate  the  portion  of  the  road  between  Manly 
Junction  and  North  wood,  and  its  entire  road,  is  a  violation 
of  its  charter  duties  and  obligations,  and  contrary  to  law." 
The  Central  Railroad  Company  refused  to  comply  with  this 
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order,   and  this  action   was   brought   to   compel  obedience 
thereto. 

The  statute  above  cited  provides  that  the  ruHnofa,  ordersj 
and  regulations  of  the  railroad  commissioners,  for  the  direc- 
tion and  guidance  of  railroad  companies  in  this  state,  may  be 
enforced  by  proper  decrees,  injunctions  and  orders  in  the 
district  court,  and  that  the  proceedings  therefor  shall  be  insti- 
tuted by  the  attorney -general  in  the  name  of  the  state.  Said 
act  further  provides  that  *'if  the  court  shall  find  that  such 
rule,  regulation  or  order  is  reasonable  and  just,  and  that,  in 
refusing  compliance  therewith,  said  railway  company  is  fail- 
ing and  omitting  the  performance  of  any  public  duty  or  obli- 
gation, the  court  shall  decree  a  mandatory  and  perpetual 
injunction,  compelling  obedience  to  and  compliance  with 
such  rule,  order  or  regulation.         *         *         * "  ,^ 

The  ultimate  question  to  be  determined  in  the  case  is  this: 
Has  the  Central  Iowa  Railway  Company  the  legal  right  to 
lease  that  part  of  its  road  from  Manly  Junction  to  North- 
wood,  and  surrender  the  exclusive  use  of  it  to  another  com- 
pany, and  cease  to  operate  its  line  north  of  Manly  Junction? 
It  is  not  claimed  in  behalf  of  the  plaintiff  that  the  defend- 
ant had  no  legal  right  to  lease  its  line  of  road,  and  we  fail  to 
discover  why  such  a  lease  would  not  be  valid.  If  the  whole 
line  were  leased  and  operated  by  another  company,  the  integ- 
rity of  the  line  would  be  preserved,  and  the  people  of  North- 
wood  would  have  the  same  means  and  facilities  for  transpor- 
tation from  one  end  of  the  line  to  the  other  as  if  the  owner 
of  the  road  should  retain  possession  of  it  and  operate  it. 
But  the  complaint  is  that  by  the  lease  and  surrender  of  parfj 
of  the  linCy  North  wood  is  practically  deprived  of  the  use  of  I 
the  whole  line  of  road,  because  it  is,  in  effect,  situated  some  \ 
eleven  miles  north  of  its  northern  terminus.  The  question^ 
to  be  determined  is  one  of  very  great  importance.  It  involves 
the  rights  of  railroad  companies  to  lease  parts  of  their  roads, 
and  thus  destroy  or  break  up  a  continuous  road,  and  deprive 
localities  of  the  benefit  of  compotiui^  lines;  and  whether  a 
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sale  of  a  railroad  under  a  decree  of  foreclosure  releases  the 
purchasing  company  from  the  obligations  and  liabilities 
which  its  predecessors  owed  to  the  public,  and  what  are  the 
rights  of  the  public  in  such  cases. 

Railroad  companies  have  the  undoubted  power  to  mort- 
gage their  property,  [Dunham  v.  Isett^  15  Iowa,  284,)  and, 
as  we  have  said,  the  power  of  a  railroad  corapaay  to  lease  its 
whole  line  of  road  is  not  questioned.  Indeed,  the  power  to 
lease  is  expressly  given  by  section  1300  of  the  Code.  We 
come,  then,  to  the  question  whether  the  Central  Iowa  Rail- 
way Company  had  the  power  to  lease  the  part  of  its  line 
involved  in  this  controversy.  And  it  is  proper,  at  the  out- 
set, that  some  general  principles  applicable  to  the  relation 
between  the  state  or  sovereignty  and  corporations  be  stated. 
A  corporation  is  created  by  legislative  power.  It  can  have 
no  power  to  do  any  corporate  acts  without  legislative  author- 
ity, and  its  power  and  authority  are  limited  to  such  acts  as 
are  expressly  given  to  it  by  its  charter,  or  such  as  are  neces- 
sarily implied  from  the  powers  expressed.  Formerly,  cor- 
porations were  chartered  by  special  act  of  the  legislature. 
Now,  they  are  incorporated  under  general  laws,  which,  with 
the  articles  of  incorporation  adopted  by  the  incorporators, 
create  the  same  relation  between  the  state  and  the  corpora- 
tion which  would  exist  if  the  general  laws  applicable  to  the 
corporation  and  the  articles  of  incorporation  were  embodied 
in  a  special  act  of  the  legislature  creating  the  corporation, 
and  defining  its  powers.  A  railroad  corporation  dilBFers  in 
some  important  respects  from  private  corporations  in  general. 
It  cannot  acquire  the  right  to  construct  its  road  over  private 
property,  against  the  will  of  the  owner,  without  an  exercise 
of  sovereign  power.  Eminent  domain  is  an  attribute  of  sov- 
ereignty, and,  when  a  railroad  company  condemns  land  for 
right  of  way  upon  which  to  construct  its  road,  it  is  not  the 
act  of  an  individual.  It  is  the  exercise  of  sovereign  author- 
ity, and  the  corporation  is  the  agency  through  which  the 
state  executes  the  power.     And  this  state  authorized  towns, 
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cities,  and  townships  to  vote  taxes  to  railroad  companies  to 
aid  in  the  construction  of  their  roads.  This  also  was  an  exer- 
cise of  sovereign  power.  It  is  true,  the  power  was  not  exer- 
cised by  railroad  corporations.  But  the  law  authorized  taxes 
to  be  voted  by  the  legal  voters  upon  all  the  property  in  their 
towns  and  townships;  and  those  who  voted  against  the  tax, 
and  the  owners  of  property  who  were  not  voters,  were 
required  to  pay  the  tax  voted  upon  them. 

The  people  of  North  wood  voted  the  tax,  collected  and  paid 
it  to  the  railroad  company,  to  the  end  that  they  might  secure 
the  benefits  of  the  line  of  road  then  being  constructed  by  the 
Central  Railroad  Company.     They  did  not  extend  this  aid 
for  the  building  of  a  line  through  their  township  alone.     It 
cannot  be  admitted  that  they  would  have  been  willing  to  aid 
in  the  construction  of  a  railroad  having  its  beginning  and 
ending  in  their  township  without  any  connection  with  any 
other  railroad.     It  is  claimed,  however,  that  this  is  a  mere7 
private  controversy  between  the  people  of  Northwood  and/ 
the  railroad  company;  that  no  public  right  is  involved;  and! 
that  the  voting  of  a  tax  did  not  create  any  contractual  relft-/ 
tions  between  the  tax -payers  and  the  railroad  company;  anm 
we  are  cited  to  Railway  Co.  v.  Horton^  38  Iowa,  33;  Trust 
Co.  V.  Davis  County^  6  Kan.,  257;  Railway  Co.  v.  Kenton^ 
12  B.  Mon.,  144  (150);  and  other  cases.     But  these  were  all 
cases  brought  to  enforce  the  levy  or  payment  of  taxes,  or  the 
issue  of  bonds  in  pursuance  of  a  vote  of  the  people.     It  may 
be  admitted  that  no  contract  exists  between  the  people  and 
the  railroad  company;  but  when  taxes  arc  voted,  collected 
and  paid   to  the  company,  and  it  lias  thus  availed  itself  of 
public  aid  from  taxation,  it  assumes  a  relation  to  the  public 
of  a  higher  and  more  sacred  character  than  a  mere  contract 
between  private  individuals.     It  would  be  at  war  with  every 
principle  of  natural  justice  to  hold  that  it  might  avail  itself 
of  this   public  aid,  and   then  violate  its  obligations  to  the 
public  incurred 'by  reason  of  the  aid  thus  received. 

It  is  insisted  by  counsel  for  appellants  that  tlic  authority 
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given  by  section  1300  of  the  Code  to  any  railroad  company, 
to  sell  or  lease  "its  railway  property  and  franchises,"  includes 
the  power  to  lease  any  part  of  the  line,  npon  the  principle 
that  the  power  to  lease  the  whole  includes  the  power  to  lease 
a  part.  We  think  this  does  not  follow.  If  a  lease  of  a  part 
of  the  line  is  a  breach  of  a  just  and  binding  obligation  to 
the  public,  the  lease  would  be  illegal.  It  raay  be  assumed 
that  the  Central  Railroad  Company  was  not  bound  to  con- 
struct the  road.  A  railroad  corporation  is  under  no  legal 
obligation  to  construct  a  railroad  because  of  its  articles  of 
incorporation.  Its  charter  is  not  a  contract  with  the  state 
to  build  a  railroad.  People  v.  Albany  c6  Vt.  11,  Co.^  24  N. 
Y.,  261.  But,  having  constructed  and  put  in  operation  its 
road,  in  part  at  least,  by  public  aid  in  the  way  of  taxation, 
the  right  to  abandon  or  rather  turn  over  part  of  its  line  to 
another  company,  to  the  injury  of  any  locality  on  the  line,  is 
quite  another  question.  We  do  not  undertake  to  determine 
the  question  whether,  under  the  mere  charter  rights  of  the 
corporation  to  build  and  operate  its  road,  the  corporation  may 
abandon  part  of  its  line,  or  lease  it  to  another  company,  so  as 
to  destroy  competition  at  points  on  the  line.  There  appear.^ 
to  be  a  conflict  of  authority  upon  this  question.  See  Black 
V.  Canal  Co,,  22  N.  J.  Eq.  410;  Com.  v.  Fitchburg  Ry  Co., 

12  Gray,  180;  State  v.  Hartford  cfe  JV.  //.  Ry  Co.,  29  Conn., 
538;  Peoria  <&  R,  /.  Ry  Co.  v.  Coal  V.  M.  Co.,  68  III.,  480. 
It  would  seem  from  some  of  these  authorities,  and  others 
cited  by  counsel,  that  a  corporation  may  abandon  its  line,  and 
cease  to  operate  it  for  good  and  sufficient  cause;  and,  in  the 
case  where  the  business  of  a  railroad  will  not  pay  operating 
expenses,  it  would  be  a  most  unjust  rule  to  require  it  to  be 
operated  by  proceedings  in  mandamus.     But  that  question 

13  not  necessarily  in  this  case.  The  Central  Railroad  Com- 
pany was  the  recipient  of  more  from  the  public  than  the 
mere  right  of  invoking  the  power  of  the  state  to  condemn 
land  for  a  right  of  way.  It  received  taxed  from  the  public, 
levied  and  collected  to  aid  in  the  construction  of  the  road. 
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Its  relation  and  obligation  to  the  public  are  therefore  differ- 
'  ent  from  that  of  a  company  not  having  received  any  snch 
[aid.  It  appears  from  chapter  118»  of  the  Laws  of  1876,  that 
it  was  contemplated  by  the  legislature  that  the  obligation  to 
operate  a  railroad  is  incurred  by  accepting  taxes  in  aid  of  its 
construction.  That  act  in  effect  provides  that,  upon  a  proper 
proceeding,  a  railway  line  may  be  changed  or  removed,  but 
upon  the  condition  that  all  such  taxes  shall  be  repaid.  It  is 
true,  the  act  applies  to  such  railroads  only  as  were  constructed 
prior  to  the  year  1866,  and  probably  is  not  applicable  to  the 
road  in  question.  But  the  act  indicates  that  the  legislature 
regarded  the  obligation  to  operate  the  road,  as  contemplated 
by  the  company  when  it  accepted  the  aid,  as  binding  upon  it. 
XL  We  come  now  to  another  question  in  the  case,  and 
that  is,  whether  this  obligation  to  operate  the  road  passed 
with  the  foreclosure  sale,  and  became  binding  upon  the 
defendant  to  the  same  extent  as  against  its  predecessor.  In 
other  words,  did  the  Central  Iowa  Eailway  Company  take 
the  road  by  its  purchase  charged  with  the  duty  of  operating 
it  to  Northwood?  Counsel  for  the  defenciants  strenuonsly 
insist  that  by  the  purchase  the  defendant  acquired  the  road 
clear  and  free  from  any  such  claim.  It  is  to  be  remembered 
that  when  the  decree  of  foreclosure  was  entered,  and  the  road 
sold,  and  the  sale  approved,  and  the  property  conveyed, 
the  old  company  was,  for  all  practicable  purposes,  wiped  out 
of  existence.  With  the  sale  of  its  road,  right  of  way,  depot 
buildings,  side  tracks,  and  all  the  appliances  necessary  to 
operate  the  road,  the  franchise,  or  right  to  operate  the 
road,  passed  with  the  sale.  It  is  true,  the  purchaser^ 
took  the  road  unincumbered  by  the  debts  of  the  old  i 
company.  But  the  obligation  to  operate  the  road  to  North - 
wood  was  more  than  a  debt.  It  inhered  in  the  franchise,  so 
to  speak,  and  pertained  to  the  right  to  operate  the  road.  It  y 
did  not  pass  by  an  assignment  proper;  it  passed  to  the  grantee  \ 
as  a  burden  or  limitation  upon  the  right  to  operate  the  road.  ) 
Campbell  v.  Marietta  dk  C.  R.  Co.^  23  Ohio  St.  168. 
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Without  further  elaboration,  our  conclusion  is  that  the 
Central  Iowa  Railway  Company  had  no  power  to  execute  the 
lease,  and  thus  abandon  the  part  of  its  line  in  controversy, 
and  compel  its  former  patrons  at  North  wood  to  transport 
passengers  and  freight  some  eleven  miles  to  reach  the  ter- 
minus of  a  railroad  which  the  defendant  was  bound  to  main- 
tain at  Northwood.  We  think  that  the  order  of  the  railroacT 
commissioners,  which  was  approved  by  the  district  court, 
was  "reasonable  and  just,"  and  should  be  complied  with.  It 
will  be  understood  that  we  do  not  determine  that  a  contracT" 
providing  for  a  joint  running  arrangement  over  that  part  of 
the  line  from  Manly  Junction  to  Northwood  would  be  ille- 
gal. It  is  the  surrender  by  the  Central  Railway  Company 
of  any  right  to  operate  the  line,  and  giving  the  exclusive 
right  to  the  Burlington,  Cedar  Rapids  &  Northern  Railway 
Company  to  operate  it,  that  we  hold  to  be  unauthorized  by 
law. 

Affibmed. 

Skevbrs,  J.,  {dissenting,)  When  the  state  granted  to  rail- 
road corporations  the  right  to  mortgage  their  incorporate  prop- 
erty, it  clearly  was  contemplated  that  the  mortgages  might 
be  foreclosed,  the  property  sold,  and  purchased  either  by  a 
natural  person  or  another  corporation.  This  being  so,  what 
does  the  purchaser  obtain  at  the  sale?  Without  doubt,  I 
think,  he  gets  the  mortgaged  property,  and  the  right  to  oper- 
ate the  road.  Unless  he  obtains  the  latter,  the  property 
would  be  comparatively  valueless,  and  the  right  to  mortgage 
a  barren,  instead  of  a  substantial,  right.  In  my  judgment, 
the  purchaser  obtains  a  perfect  and  absolute  title  to  the  mort- 
gaged property,  except  against  valid  and  existing  liens  of 
record,  or  of  which  the  purchaser  has  express  notice. 

It  is  not  claimed,  in  the  foregoing  opinion,  that  the  tax,  or 
any  right  or  obligation  growing  out  of  it,  constituted  a  lien 
on  the  mortgaged  property.  Nor  is  it  claimed  that  the 
acceptance  of  the  tax  created  a  contract  of  any  kind  between 
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the  corporation  execnting  the  mortgage  and  the  state,  or  any 
citizen  thereof.  In  my  judgment,  the  right  to  mortgage  not 
only  exists,  but  may  be  exercised  freely  by  the  corporation, 
as  its  interest  may  dictate.  The  corporation  may  execute  a 
mortgage  on  a  part  of  the  road  at  one  time,  and  afterwards 
upon  another  part.  Upon  the  foreclosure  of  such  mortgages, 
the  road  may  be  severed,  and  thereafter  adversely  operated. 
This  was  the  case  with  the  Des  Moines  Valley  road.  When 
the  purchaser  obtains  a  railroad  under  a  foreclosure  and  sale 
under  a  mortgage,  he  may  use  and  control  it  as  he  sees 
proper,  unless  he  is  prohibited  from  so  doing  by  some  stat- 
ute, and  I  do  not  understand  that  it  is  claimed  there  is  such 
a  statute.  On  the  contrary,  the  statute  provides  that  the 
owner  may  lease  the  road.  This  necessarily  includes  the 
power  to  lease  the  whole  or  a  part,  unless  the  owner  has 
entered  into  some  contract  or  assumed  some  obligation  to  the 
public  or  individuals  which  prevents  him  from  so  doing. 
In  this  case  the  existing  corporation  entered  into  no  such 
contract  or  obligation.  It  is  a  separate  and  distinct  corpora- 
tion, organized  under  the  statute,  and  exists  independently 
of  the  prior  corporation.  It  therefore  cannot  be  said  to 
have  assumed  an  obligation  of  the  prior  corporation,  of 
which  it  had  neither  express  nor  constructive  notice.  This, 
it  seems  to  me,  must  be  true,  in  the  absence  of  a  statute 
which  either  expressly  or  by  necessary  implication  so  pro-- 
vides.  In  my  judgment,  the  district  court  erred  in  entering 
the  decree  it  did. 
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Jordan  v.  Brown. 

1.  Jarisdiotion :  must  bb  in  yoked  bt  fbopeb  petition:  petition 
ADDRESSED  TO  WRONG  COURT.  Where  a  petition  for  the  foredosare 
of  a  mortgage  was  filed  Id  the  circait  coarU  and  was  by  the  clerk  placed 
in  a  wrapper,  on  which  were  written  the  usaal  indorsements,  but  the 
cause  was  afterwards  dismissed,  and  sabeeqaently  the  plaintiff  in  that  fTTlsi 

case  gave  notice  of  an  action  for  the  foreclosore  of  the  same  mortgage  U^^    ^ 

in  the  district  court,  but  filed  no  new  petition,  but  simply  took  the  old 
petition,  and  changed  the  indorsements  on  the  wrapper  so  as  to  make  it 
appear  to  be  a  petition  in  the  district  court,  and  on  such  petition 
obtained  judgment  and  decree  of  foreclosure  upon  defacdt.    Held — 

(1)  That  the  wrapper  was  no  part  of  the  petition,  and  that  the 
changes  in  the  indorsements  thereon  did  not  change  the  petition  to 
the  district  court. 

(2)  That,  there  being  no  petition  inyoking  the  jurisdiction  of  the  die* 
trick  court  in  the  case,  that  court  had  no  jurisdiction  of  the 
subject-matter,  and  that  the  judgment  and  decree  were  void,  and 
that  a  sale  of  the  land  thereunder,  and  the  title  acquired  by  such 
sale,  were  also  void. 

Appeal  from  Madiffon  Circuit  Court. 

Tuesday,  March  15, 

Action  to  recover  possession  of  real  estate.     The  facts  ai-c 
stated  in  the  opinion.     The  plaintiff  appeals. 

V.  Wainwright^  for  appellant. 

Ruhy  (&  Wilkiriy  for  appellee. 

Seevers,  J. — The  petition  states  that  the  plaintiff  is  the 
owner  of  the  real  estate  in  controversy,  and  is  entitled  to  its 
possession.  The  defendant  admits  the  plaintiff's  ownership 
in  1876,  bat  pleaded  that  in  that  year  the  plaintiff  mort- 
gaged the  same  to  one  McClure,  and  that  the  mortgage  had 
been  duly  foreclosed  in  1878,  and  the  real  estate  sold  on 
special  execntion  to  McClure,  and  the  same  conveyed  to  hirp 
in  1879  by  the  sheriff,  and  the  defendant  claims  under 
McClnre.  In  a  reply,  the  plaintiff  pleaded  that  the  decree 
of  foreclosure,  and  the  sale  and  conveyance  were  Yoid,  becansr 
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the  court  had  no  jurisdiction  of  the  sabject-matter,  for  the 
reason  that  no  petition  had  been  filed  by  the  clerk  which 
invoked  the  jurisdiction  of  the  court.  A  demurrer  to  the 
reply  was  sustained.  It  is  well  settled  that  a  demurrer 
admits  all  facts  well  pleaded.  The  averment  that  no  petition 
was  on  file  as  above  stated  is  in  the  nature  of  a  legal  conclu- 
sion. It  therefore  becomes  material  to  ascertain  what  facte 
were  pleaded.  In  March,  1878,  an  action  was  commenced 
in  the  circuit  court  by  the  service  of  the  requisite  notice, 
and  filing  a  proper  and  suflicient  petition.  It  does  not 
appear  that  any  pleadings  other  than  the  petition  were  filed, 
but  the  court  caused  the  following  judgment  to  be  entered: 
"Now,  on  this  day,  this  cause  comes  on  for  hearing,  and,  the 
court  being  fully  advised  in  the  premises,  this  cause  is  dis- 
missed at  plaintiff ^s  costs,"  and  a  judgment  therefor  was 
rendered  against  him. 

The  plaintiff  insists  that  the  action  was  dismissed  on  the 
merits,  and  therefore  this  action  on  the  same  mortgage  is 
barred  by  reason  of  such  adjudication.  We  are  not  prepared 
to  say  that  such  prior  adjudication,  conceding  it  to  be  on  the 
merits,  is  so  pleaded  that  we  are  required  to  pass  on  such 
question.  The  petition  filed  in  the  circuit  court  is  entitled 
in  the  caption  as  follows:  "  In  the  circuit  court  of  Iowa,  in 
and  for  Marion  county.  Petition  in  equity."  It  was 
marked  "  Filed  "  by  the  clerk,  and  attached  to  a  wrapper,  on 
which  were  written  the  following  words  and  figures: 
"Term  No.  119.  Case  1252.  Chancery,  Marion  circuit 
court.  Petition  foreclosure.  Filed  February  28,  1878. 
Allen  Hamkiok,  Clerk.  Dismissed,  Appearance  Docket  3, 
p.  88."  After  the  dismissal  of  said  action,  the  plaintiff 
therein  caused  a  notice  to  be  served  on  the  present  plaintiff, 
stating  that  on  a  named  day  a  petition  would  be  on  file  in 
the  district  court  asking  a  foreclosure  of  said  mortgage. 
The  attorney  for  the  plaintiff  in  such  action  took  from  the 
files  of  the  circuit  court  the  petition  which  had  been  filed 
therein,  " drew  an  ink-mark"  through  the  figures  "1252' 
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on  the  wrapper,  and  placed  the  figures  "976"  abpve  the 
former  figures;  "drew  a  line"  througli  the  word  circuit,  and 
wrote  "district."  The  date  of  filing  was  also  chano^ed. 
After  this  was  done,  the  indorsements  on  the  wrapper  were 

976 
as    follows:      "Term    No.     119,   Case    No.    i^M,    Chan- 
district 
eery,    Marion    OHfoiiil   court.      Petition,    foreclosure.     Filed 

May  2 
FnbrTMbgy  23,  1878.      Allen  Hamrick,  Clerk.      Dismissed, 

Appearance  Docket  3,  p.  88."  The  petition  on  its  face 
remained  entitled  in  the  caption  as  above  stated.  After- 
wards, the  district  court  caused  the  following  entry  to  be 
made  of  record:  "Plaintiff  appears  by  his  attorneys;  and 
defendants,  being  duly  served  with  notice,  failing  to  appear, 
default  is  entered  against  them.  Cause  comes  on  for  hear- 
ing upon  the  petition  and  evidence  adduced  by  the  plaintiff." 
And  then  follows  a  judgment  foreclosing  the  mortgage.  It 
is  evident  from  the  journal  entry  that  the  district  court 
found  that  there  was  a  petition  on  tile;  but,  as  the  facts  pleaded 
are  admitted  by  the  demurrer,  such  petition  was  not 
addressed  to  the  district,  but  was  addressed  to  the  circuit 
court,  and  that  such  petition  had  been  taken  from  the  tiles 
of  the  circuit  court  and  placed  among  the  files  of  the  district 
court.  That  the  judgment  was  obtained  on  such  petition, 
and  is  irregular,  at  least,  must  be  conceded.  But  the  ques- 
tion is,  whether  it  is  absolutely  void. 

It  is  provided  by  statute  that  the  "petition  must  contain 
the  name  of  the  court  and  county  in  which  the  action  is 
brought."  Code,  §  2646.  The  petition  in  question  did  so; 
that  is,  it  contained  the  name  of,  and  was  entitled  in,  the 
circuit  court,  and  thereby  the  jurisdiction  of  that  court  was 
invoked.  The  words  and  figures  on  the  wrai)per,  no  matter 
by  whom  they  were  written,  do  not  constitute  a  part  of  the 
petition.  The  petition  constitutes  a  part  of  the  record  of  the 
case;  and,  as  it  appeared  on  its  face  that  it  was  addressed  to 
the  circuit  court,  it  appeared  of  record  that  there  was  no 
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petition  OTi  file  that  invoked  the  action  of  the  district  court, 
and  tlieretbre  the  "latter  court  had  no  power  to  act  upon  it.'' 
Garret9on  v.  Hays,  70  Iowa,  1 9. 

In  Morrow  v.  StnalU  33  Iowa,  118,  the  petition  was  enti- 
tled in  the  caption,  "In  the  circuit  court."  The  clerk 
indorsed  on  the  back  thereof,  "Change  to  the  district  court,'* 
and  placed  the  cause  on  the  calendar  of  the  latter  court,  an<l 
it  was  held  there  was  no  petition  on  file  in  the  district  court. 
It  must  therefore  follow  that  such  court  did  not  have  juris- 
diction. 

It  is  true,  this  is  a  collateral  attack;  but,  if  there  was  no 
jurisdiction  of  the  subject  matter,  the  judgment  is  void. 
It  must  be  conceded  that  the  district  court  has  jurisdiction 
of  the  foreclosure  of  mortgages.  But  it  did  not  have  juris- 
diction or  power  to  render  a  judgment  foreclosing  the  mort- 
gage in  question,  unless  there  was  a  petition  invoking  such 
action. 

In  Morrow  v.  Weedy  4  Iowa,  89,  it  is  said:  "  What  gives 
jurisdiction?  The  answer  is — Firnt^  the  law;  second,  a 
petition,  (or  what  stands  in  its  place.)  " 

In  Smith  V.  Watson,  38  Iowa,  218,  there  was  on  file  » 
petition  addressed  "to  the  judge^of  the  district  court  of 
Polk  county,  Iowa,"  but  the  names  of  the  parties  were  not 
stated  "  at  the  head  thereof,  nor  was  it  headed  with  the  word 
petition."  It  was  held  that  these  defects  were  merely 
formal.  In  that  case  the  petition  did  invoke  the  jurisdiction 
of  the  court  in  an  informal  manner. 

We  think  the  court  erred  in  sustaining  the  demurrer. 

Rbvehsed. 
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1.  Instruotions :  submitting  questions  of  doubtful  fhoof.  A  fact 
is  not  proved  because  there  is  uncontradicted  testimony  which  tends  to 
prove  it;  and  when  there  are  other  circumstances  shown  by  the  evidence 
which  have  a  bearinj?  upon  the  weigrht  and  credit  which  should  be  giren 
to  such  uncontradicted  testimony,  the  question  as  to  whether  the  fact  i'k 
proved  should  be  submitte^l  to  the  jury.    (See  opinion  for  illustration.) 

2. :  no  evidence  to  wabrant.     An  instruction  directing  the  jury 

to  inquire  into  a  matter  of  which  there  is  no  evidence  is  erroneous.   ( See 
opinion  for  illustration.) 

Appeal  from  Mills  Circuit  Court, 

Wednesday,  Maeoh  16. 

Plaintiff  instituted  an  action  at  law  on  a  money  demand, 
and  sued  out  a  writ  of  attachment,  which  was  levied  on  cer 
tain  personal  property  as  the  property  of  the  defendant  John 
Finkin.  Thomas  J.  Finkin  filed  a  petition  of  intervention, 
claiming  to  be  the  owner  of  the  attached  property,  and  ask- 
ing that  the  same  be  released  from  the  levy.  Plaintiff 
answered  this  petition,  denying  that  intervenor  was  the 
owner  of  the  property,  and  alleging  that  his  only  claim 
thereto  was  based  on  a  pretended  sale  by  defendant  John 
Finkin,  and  that  sach  sale  was  made  for  the  purpose  of 
hindering  and  delaying  the  creditors  of  defendant  in  the  col- 
lection of  their  debts.  There  was  a  verdict  and  judgment 
for  plaintiff.     Intervenor  appeals. 

Stone  db  Gilliland,  for  appellant. 

Flickinger  Bros,  and  Watkins  cfe  Williams^  for  appellee. 

Bbbd,  J. — I.     Intervenor  is  the  son  of  defendant  John 

Finkin.     At  the  time  of  the  alleged  sale  of  the  property  to 

him,  he  was  about  twenty-eiffht  years  old.     He 

I.  IN8TBUC-  '  J         O  J 

SmSffQuei-  ^^  lived  in  his  father's  family  continuously 
j^JJJJS^  since  he-attained  his  majority,  and  had  rendered 
***^'  service  for  him  during  all  that  time,  and  had 

been  boarded  and  clothed  and  treated  in  other  respects  as  a 
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member  of  the  family.  He  and  his  father  testified  that 
soon  after  he  became  twenty-one  years  old,  an  agreement  waf 
entered  into  between  them  that  he  should  continue  to  work 
for  his  father  until  such  time  as  he  should  conclude  to  engage 
in  business  for  himself,  and  that  he  should  be  compensated 
for  his  services.  They  were  not  contradicted  by  any  direct 
evidence  as  to  the  making  of  such  contract.  He  claims  that 
part  of  the  consideration  for  the  transfer  of  the  property  in 
question  to  him  was  the  value  of  the  services  rendered  by 
him  under  that  agreement.  In  addition  to  that,  he  claims 
to  have  assumed  the  payment  of  certain  debts  his  father  was 
owing.  The  circuit  court  instructed  the  jury  that  if  such 
agreement  was  entered  into,  and  he  performed  services  under 
it,  the  value  of  such  services  would  constitute  a  good  con- 
sideration for  the  sale  of  the  property  to  him.  The  court 
aUo  told  the  jury,  in  eflfect,  that  if  he  rendered  the  services 
while  he  lived  with  and  was  treated  as  a  member  of  the 
family,  but  without  any  express  agreement  that  he  was  to  be 
compensated  therefor,  the  value  of  the  services  would  not 
constitute  a  valid  consideration  for  the  sale.  The  giving  of 
this  latter  instruction  is  excepted  to.  No  question  is  made 
as  to  its  correctness  as  an  abstract  proposition,  but  it  is 
insisted  that  it  is  not  based  on  any  evidence  in  the  case. 

As  stated  above,  there  was  no  direct  evidence  tending  to 
contradict  the  testimony  of  intervenor  and  his  father  as  to 
the  making  of  the  contract;  but*  the  burden  was  on  liira  to 
establish  that  the  sale  was  supported  by  a  valid  consideration. 
There  was  no  question  as  to  the  rendition  of  the  services; 
but,  under  the  rule  as  settled  in  this  state,  he  was  required 
to  prove  that  they  were  rendered  under  an  agreement  that 
they  should  be  paid  for.  Now,  the  court  could  not  assume 
that  the  making  of  the  agreement  was  proven  simply  because 
the  testimony  which  tended  to  prove  it  was  not  contradicted 
by  any  direct  evidence.  There  were  circumstances  disclosed 
by  the  testimony  of  intervenor  and  his  father,  which  were 
proper  to  be  considered  by  the  jury  in  determining  whether 
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the  alleged  contract  was  ever  entered  into;  such  as  the  fact 
that  there  never  had  been  an  accounting  between  them,  while 
intervenor  had  received  money  from  time  to  time  wliile 
rendering  the  services,  of  which  no  account  was  kept,  and 
Jiad  been  clothed  and  in  other  respects  treated  as  a  member 
of  the  family.  It  cannot  be  assumed,  in  any  such  case,  that 
a  fact  is  proven  because  there  is  testimony  which  tends  to 
prove  it  which  is  not  directly  contradicted;  for  there  is 
always  a  question  as  to  the  weight  and  credit  which  should 
be  given  to  the  testimony,  and  that  question  is  for  the  jury. 
If  the  testimony  in  the  present  case  was  not  sufficient  to 
convince  the  jury  that  the  services  were  rendered  under  an 
agreement  that  they  should  be  paid  for,  the  question  covered 
by  the  instruction  arose  in  the  case.  It  was  therefore  proper 
for  the  court  to  instruct  on  that  question. 

II.     Intervenor's  father  owned  a  farm,  and  for  many  years 
before  the  transaction  in  question  he  had  been  engaged  in 

1, :  DO      the  business  of  farming.     Some  time  before  that, 

wammt.  however,  he  became  the  owner  of  a  merchant 
tailoring  establishment  in  Council  Blufts.  The  business  of 
this  establishment  was  managed  by  an  agent  in  his  employ. 
His  indebtedness,  aside  from  what  had  been  incurred  in  that 
business,  was  not  large.  The  property  sold  to  intervenor 
consisted  of  the  stock  and  farming  utensils  on  his  farm.  A 
short  time  before  the  sale,  he  had  incurred  an  indebtedness 
of  about  $3,300  for  goods  for  the  establishment  in  Council 
BlufTs.  That  was  about  the  extent  of  his  liabilities  growing 
out  of  that  business,  and  that  indebtedness  did  not  fall  due 
for  some  time  after  the  sale  to  the  intervenor.  He  was  not 
able  to  pay  the  debt  when  it  became  due,  and  his  creditors 
began  to  press  him  for  payment,  and  some  months  afterwards 
they  instituted  suits  against  him,  and  sued  out  attachments, 
on  which  the  goods  in  the  establishment  were  seized.  These 
facts  were  proven  on  the  trial.  The  circuit  court  instructed 
the  jury  that,  in  determining  whether  the  sale  to  intervenor 
was  made  with  the  fraudulent  intent  charged,  they  might 
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inquire  whether  his  creditors  were  then  pressing  him  for  pay- 
ment or  security  for  their  debts.  This  instruction  should 
not  have  been  given.  When  the  sale  was  made,  the  debts 
were  not  due,  and  none  of  the  creditors  were  then  pressing 
him  for  payment  or  security.  The  evidence  on  that  subject, 
all  related  to  a  time  subsequent  to  the  sale.  The  instruction 
could  hardly  fail  to  be  prejudicial  to  intervener. 

As  we  reverse  the  judgment  on  this  ground,  we  will  not 
consider  the  question  whether  the  verdict  is  sustained  by  the 
evidence. 

Reversed. 


^  Hereon  v.  Hebron. 

71    4:«| 

JI_Z32)  1.  Bstates  of  Decedents :  administrator:  fiduciary  relation  to 
co-tenant  op  iNHERrrsD  LAND.  Where  the  real  estate  of  adecedeot 
desceDded  in  equal  shares  to  his  wife  and  his  father,  and  the  wife  was 
administratrix  of  the  estate,  held  that  she  did  not  on  that  account  hold 
a  fiduciary  relation  to  the  father,  so  as  to  cast  suspicion  upon  a  purchase 
by  her  of  the  father's  interest  in  the  real  estate. 

2.  Fraud:  in  purchase  of  land:  inadbquatb  consideration   as 

evidence  of.  To  warrant  a  court  of  equity  in  presumingr  fraud  in  the 
purchase  of  land  from  the  inadequacy  of  the  consideration,  and  in  set- 
ting aside  a  conveyance  on  the  ground  thereof,  it  mast  be  such  as  to 
demonstrate  some  gross  imposition  or  undue  influence;  and  in  this  case, 
where  the  consideration  paid  was  only  about  one- fourth  the  actual  va^ue 
of  the  land,  held  that  this  fact,  taken  with  the  other  facts  of  the  case, 
(for  which  see  opinion)  was  not  sufficient  to  justify  the  court  in  setting 
aside  the  conveyance. 

3.  :    :  negligence  of  complainant:    rblief  in  equity. 

It  is  the  province  of  courts  of  equity  to  afford  relief  to  those  who 
have  been  overreached  by  the  artifice  or  cunning  or  deceit  of  others; 
but  where  a  seller  of  land  refuses  to  resort  to  sources  of  information  to 
which  he  is  referred  by  the  buyer  as  to  the  value  of  the  land,  but  chooses 
rather  to  accept  the  statements  of  the  buyer,  he  should  be  held  to  have 
acted  on  his  own  judgment,  and  no  relief  should  be  granted  him  if  it 
turns  out  that  the  statements  of  the  buyer  were  false  as  to  the  value  of 
the  land. 

Appeal  from  Plymouth  Circuit  Gov/rt.  • 
Wednesday,  March  16. 
Action  in  equity  for  the  cancellation  of  a  deed  ezecated 
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by  plaintiff  to  defendant,  by  which  he  conveyed  to  her  his 
interest  in  certain  teal  estate,  on  the  ground  that  the  con- 
veyance was  obtained  by  frand  and  false  representations. 
The  circuit  court  dismisse4  the  petition,  and  plaintiff 
appeals. 

JT.  B.  Kelly  J  G.  TT.  Argo  and  E.  F.  Aiigir^  for  appellant. 

StruiUj  Bishel  <&  Hart^  for  appellee. 

Reed,  J. — Plaintiff  is  the  father,  and  defendant  the  widow, 
.>f  John  Herron,  who  died  intestate  and  without  issue  in 
April,  1882.  At  the  time  of  his  death,  the  said  John  Her- 
ron held  the  title  to  the  real  estate  in  question.  Some 
months  after  his  death,  plaintiff,  who  lived  in  Ireland,  exe- 
cuted a  power  of  attorney,  by  which  he  appointed  Michael 
Herron,  his  son,  who  also  lived  in  Ireland,  his  attorney  in 
fact,  and  empowered  him  to  collect  and  receive  for  him  any 
property  or  interest  which  had  accrued  to  him,  under  the 
laws  of  Iowa,  in  the  estate  of  deceased,  and  to  dispose  of  and 
give  conveyance  of  the  same.  Michael  came  to  this  country, 
and  entered  into  a  negotiation  with  defendant,  which  resulted 
in  the  sale  to  her  of  his  father's  interest  in  all  of  the  real 
estate  of  which  John  died  seized,  for  the  consideration  of 
$1,500,  which  was  paid  at  the  time,  and  executed  to  her  the 
conveyance  which  plaintiff  seeks  in  this  action  to  have  can- 
celed  and  set  aside.  The  allegations  of  fraud  in  the  petition, 
which  are  relied  on,  are  that  defendant  concealed  from  Michael 
the  true  condition  of  the  estate,  and  the  amount  of  property 
of  which  her  husband  had  died  seized,  and  falsely  repre- 
sented that  the  value  of  the  property  did  not  exceed  $3,000, 
whereas  its  value  was  much  greater  than  that,  and  procured 
relations  and  acquaintances  of  his  residing  in  the  vicinity,  on 
whom  he  had  a  right  to  rely  for  information,  to  make  the 
same  false  representations,  and  that  he,  being  a  stranger  in 
the  country,  and  ignorant  of  its  laws  and  usages,  and  of 
the  value  of  the  property  in  the  country,  relied  on  the  state- 
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ments  made  to  him,  and  made  the  sale  and  conveyance  in  the 
belief  induced  thereby  that  he  was  receiving  the  fair  valne 
of  the  interest  of  his  principal  in  the  property. 

I.  Defendant  had  been  appointed  administratrix  of  the 
est^ite  of  her  husband  before  the  transaction  in  question.     It 

.   is  urffed  that  her  position  with  reference  to  the 

1.  BflTATBS  of  *^  ^ 

adnShilstra.  estate  Created  a  fiduciary  relation  between  the 
reiatioi^ro***^  parties;  and,  as  she  acquired  an  interest  in  the 
?nh?dSd^'  property  of  the  estate  in  the  transaction,  it  is 
*"  '  presumptively  fraudulent.    But,  clearly,  this  posi- 

tion is  not  tenable.  Defendant  did  not  occupy  a  position  of 
trust  or  special  confidence  towards  plaintiff.  She  did  not 
deal  with  his  attorney  in  her  capacity  as  administratrix  of  the 
estate.  On  the  death  of  John  Herron,  the  real  estate  of 
which  he  was  seized  descended  in  equal  shares  to  plaintiff  and 
defendant.  Her  interest  in  the  property  was  a  personal 
interest.  In  her  representative  capacity  she  had  no  interest 
whatever.  It  was  a  case  of  tenants  in  common  dealing  with 
each  other  with  reference  to  the  common  estate.  Neither 
of  the  parties  was  charged  with  the  duty  of  protecting  the 
rights  or  guarding  the  interests  of  the  other  in  the  property. 
They  stood  upon  an  equality,  and  clearly  there  can  be  no  pre- 
sumption of  unfairness  or  fraud  in  the  transaction. 

II.  It  is   next   urged    that   the   consideration   paid    by 
defendant  for  the  conveyance  was  so  grossly  inadequate  ai» 

to  raise  a  presumption  of  fraud.     There  is  some 

2.  fbaud:  in  /,..,  .-i  ^  i  m, 

purchase  of     conflict  in  the  evidence  as  to  the  value  of  the 

laud  :  inade- 

erauon  as*ev"i-  P^'^P^fty,  but  we  think  the  preponderance  of  the 
deuce  of.  evidence  shows  that  the  value  was  from  $20,000 
to  $22,000.  Defendant  claims  that  a  portion  of  the  prop- 
erty had  been  purchased  with  money  which  belonged  to 
her,  and  which  she  had  given  to  her  husband  for  investment. 
She  made  this  claim  at  the  time  of  the  transaction,  and  the 
parties  appear  to  have  proceeded  on  the  theory  that  it  was 
valid,  ^t  least,  Michael  Herron  did  not  question  it;  nor  did 
he  make  any  investigation  of  it,  but  accepted   defendant's 
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statement  as  true.  She  testified  on  the  trial  that  she  furnished 
the  money,  and  that  it  was  invested  in  the  property,  and  the 
title  taken  in  her  husband,  for  reasons  of  conveyance.  Her 
testimony  in  this  respect  is  uncontradicted.  Indeed,  she  is 
corroborated,  to  some  extent,  by  the  testimony  of  other  wit- 
nesses. It  may  be  that  she  is  not,  under  the  statute,  (Code, 
§  3639,)  a  competent  witness  to  the  transactions  between 
herself  and  her  husband,  although  no  question  as  to  her  com- 
petency was  made  by  counsel.  But  it  is  not  necessary  in  this 
proceeding  to  go  into  the  question  whether  her  claim  in  that 
respect  is  valid.  The  parties,  as  we  have  said,  dealt  upon  the 
theory  that  she  had  a  valid  claim  to  some  portion  of  the 
property  on  account  of  moneys  advanced  by  her  to  her  hus- 
band, and  invested  by  him  in  the  property,  and  the  trans- 
action has  not  been  attacked  on  the  ground  that  there  was 
any  fraud  or  mistake  as  to  that  claim;  and  it  will  be 
assumed,  for  the  purposes  of  the  case,  that  her  claim  in  that 
respect  is  valid.  Deducting  that  portion  of  the  property, 
the  value  of  the  balance  is  shown  to  have  been  from  $12,- 
000  to  $14,000;  so  that  in  the  transaction  plaintiff  received 
$1,500  for  an  interest  worth  at  the  time  from  $6,000  to 
$7,000.  Mere  inadequacy  of  consideration  is  not  a  ground 
for  the  rescission  of  an  executed  contract.  Story  Eq.  Jur.  § 
346;  Kerr,  Fraud  &  M.  186,  187.  Cases  have  arisen,  how- 
ever, in  which  the  inadequacy  was  so  gross  as  to  be  regarded 
as  satisfactory  evidence  of  fraud.  In  such  cases,  relief  is 
given,  not  because  of  the  inadequacy  of  the  price  paid,  but 
because  of  the  fraud  of  which  it  is  an  evidence.  To  warrant 
a  court,  however,  in  presuming  fraud  from  the  inadequacy 
of  the  consideration,  it  must  be  such  as  to  demonstaate  some 
gross  imposition  or  undue  influence.  Story,  Eq.  §  246. 
The  facts  of  the  present  case  do  not  bring  it  within  the  rule. 
The  amount  received  by  plaintiff  was  from  one- fourth  to  one- 
fifth  of  the  actual  value  of  his  interest  in  the  property.  The 
evidence  shows,  without  any  conflict,  that  his  attorney  thought 
that  his  interest  would  be  best  served  by  selling  the  land.     He 
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was  not  favorably  impressed  with  the  country,  and  he  did  not 
regard  it  as  either  desirable  or  to  the  interest  of  his  principal 
to  retain  the  ownership  of  the  property.  Plaintiff  was  nearly 
eighty  years  old  at  the  time,  and  his  home  was  in  another  couu- 
try.  The  presumption  from  the  circumstances  is  that  he  pre- 
ferred to  accept  the  comparatively  small  amount  paid  him  foi 
the  interest,  rather  than  that  he  was  cheated  and  overreached 
in  the  transaction. 

III.     We  come  now  to  the  question  whether  actual  fraud 
by  defendant  in  the  transaction  is  proven.     Michael  Herron 

3^ J .   testified  that  the  defendant  represented  to  him, 

SJmjJShian^  during  the  negotiations,  that  the  only  real  estate 
equity.  owued  by  John  at  the  time  of  his  death  was  the 

farm  on  which  she  then  lived,  which,  as  we  understand,  is  a 
half  section,  and  another  farm  of  about  150  acres,  and  that 
she  stated  thatthe  value  of  his  father's  interest  in  the  property 
did  not  exceed  $1,500  or  $2,000;  also  that  the  same  state- 
ment was  made  to  him  by  two  other  persons,  one  of  whom 
is  a  relation  of  his,  and  the  other  a  nephew  of  defendant. 
One  of  these  parties  was  examined  as  a  witness,  and  he  testi- 
fied that  he  had  made  the  statement  attributed  to  him  at  the 
request  of  defendant.  We  attach  but  little  weight,  however, 
to  his  testimony.  He  is  positively  contradicted  by  defend- 
ant, and  his  own  testimony  shows  that  he  has  but  a  low 
sense  of  honor.  Defendant  denied  positively  that  she  ever 
made  the  statement  to  Michael  which  he  attributed  to  her. 
She  also  testified  that  she  advised  him  to  take  the  advice  of 
counsel,  and  recommended  to  him  one  of  the  attorneys  who 
are  appearing  for  plaintiff,  and  that  she  told  him  that  he 
could  acquire  accurate  information  as  to  the  property  owned 
by  his  brother  at  the  time  of  his  death,  at  the  county 
recorder's  office,  and  advised  him  to  consult  some  real  estate 
agent  as  to  the  value  of  the  property,  but  that  he  declined 
to  make  any  inquiry  on  tlie  subject.  She  also  testified  that 
she  told  him  that,  rather  than  pay  more  than  $1,500  for  his 
father's  interest,  she  would  permit  the  matter  of  the  interest 
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of  the  parties  and  the  divisoa  of  the  property  to  be  taken 
into  the  courts  for  settlement.  Her  testimony  as  to  these 
statements  is  in  no  manner  contradicted;  neither  is  she 
shown  to  be  unworthy  of  belief.  If  it  should  be  conceded, 
then,  that  she  made  the  representations  attributed  to  her  as 
to  the  extent  and  value  of  the  property,  the  fact  remains  that 
she  advised  him  in  effect  not  to  rely  upon  those  statements, 
but  to  seek  information  for  his  guidance  from  other  sources, 
which  she  pointed  out,  where  accurate  and  reliable  informa- 
tion could  be  obtained.  In  addition  to  this,  is  the  fact  that 
the  deed  which  he  executed  contains  the  description  of 
more  than  fifty  tracts  or  parcels  of  real  estate,  and  this  deed 
was  carefully  read  over  to  him  before  he  signed  it.  Some 
of  the  descriptions  in  the  deed  were  of  lands,  but  much  the 
greater  number  of  them  were  of  lots  in  the  city  of  Le  Mars 
and  the  town  of  Plymouth  City.  It  is  true,  he  was  ignorant 
of  our  manner  of  describing  real  property,  but  it  seems  to 
us  impossible  that  he  did  not  know,  when  he  executed  the 
deed,  that  he  was  conveying  other  property  than  the  two 
farms,  or  that  he  should  have  believed  that  they  were  the  only 
property  in  which  his  father  had  an  interest.  Surely  a  court 
*  of  equity  will  not  interfere,  on  this  state  of  facts,  to  rescind 
an  executed  agreement. 

If  plaintiff's  attorney  was  deceived  or  misled  by  the 
information  communicated  to  him,  it  was  because  he  chose 
to  accept  the  naked  statement  of  the  one  he  was  dealing  with, 
rather  than  seek  reliable  information  from  the  sources 
pointed  out  to  him,  where  it  could  have  been  obtained.  It 
is  the  province  of  courts  of  equity  to  afford  relief  to  those 
who  have  been  overreached  by  the  artifice  or  cunning  or 
deceit  of  others;  but  where  one  voluntarily  refuses  to  resort  to 
the  sources  of  information  to  which  he  is  referred,  but  chooses 
rather  to  accept  the  statements  of  the  person  with  whom  he 
is  dealing,  as  to  matters  material  to  the  trade,  he  should  be 
held  to  have  acted  on  his  own  judgment,  and  no  relief  should 
Vol.  LXXI— 28 
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be  granted  him  if  it  turns  out  that  the  statements  were 
false. 

The  judgment  of  the  circuit  court  is  right,  and  it  will  be 

Affirmced. 


QOODALE,  AdM'R,  v.  CaSE  ET  AL. 

1.  Beferenoe:  time  fob  report:  limited  bt  order.    Where  ao  order 

submitting  the  accounts  of  an  administrator  to  a  referee  required  him 
to  report  at  the  next  term,  his  authority  was  limited  as  to  time  by  the 
order,  and  his  report  ought  not  to  have  been  receiyed  at  a  later  term. 

2.  :  :  waiver:  estoppel.    The  fact  that  an  interested  party 

app^'ared  before  the  referee  after  the  time  when  his  report  should  have 
been  filed,  and  when  his  authority  was  at  an  end.  did  not  confer  upon 
him  authority  to  pA>ceed,  and  did  not  estop  such  party  from  afterwards 
objecting  to  the  referee's  authority. 


3.  :    PRACTICE:    rbportimq   evidence.     Conflicting  claims,  on 

which  there  is  conflicting  evidence,  ought  never  to  be  sent  to  a  referee 
without  requiring  him  to  preserve  and  report  the  evidence,  unless  there 
be  some  controlling  reason  for  proceeding  differently ,~^uch,  for  exam- 
ple, as  the  agreement  of  the  parties  that  the  evidence  shall  not  be 
reported. 

Appeal  from  Cass  Circuit  Court. 

Wednesday,  March  liS. 

This  is  a  proceeding  in  the  court  of  probate  to  charge  the 
plaintiflT,  an  administrator,  on  account  of  certain  indebted- 
ness to  the  estate.  There  was  an  order  entered  to  the  effect 
that  he  should  charge  himself  in  his  report  and  account  with 
such  alleged  indebtedness.     From  this  order  he  appeals. 

Willard  <6  Fletcher  and  Z>.  F.  Harding^  for  appellant. 

L.  L,  DeLano^  for  appellee. 

Beok,  J. — I.  The  plaintiff  filed  a  report,  showing  his 
account  of  moneys  received  and  paid  by  him  as  adminis- 
trator At  the  May  term,  1884,  the  circuit  court  entei*ed  an 
order  referring  this  report,  with  the  report  of  a  preceding 
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special  administrator,  to  a  referee,  requiring  him  to  report 
thereon  at  the  next  term  of  court.  Certain  heirs  of  the 
estate  filed  objections  to  several  credits  in  the  plaintiff's 
account,  and  claimed  that  he  should  be  charged  with  $1,000, 
on  account  of  money  borrowed  of  the  decedent  in  his  life- 
time. At  the  term  following  the  succeeding  term  of  court, 
the  referee  filed  his  report,  which  rejects  the  items  of  credit, 
or  some  of  them,  objected  to  by  the  heirs,*— at  least,  we  do 
not  find  them  in  the  account  stated  by  the  referee, — and 
charged  him  with  $1,150  on  account  of  money  borrowed  of 
the  decedent,  as  alleged  by  the  heirs.  The  heirs  who  had 
made  objections  to  the  plaintiff's  report  filed  an  objection  to 
the  report,  on  the  ground  of  a  written  agreement  entered 
into  between  them  and  the  plaintiff  settling  the  matter  in 
controversy.  The  plaintiff's  name  apperfhs  in  this  paper  as 
one  of  the  heirs,  which  he  is  in  fact.  It  is  stated  in  the 
objection  that  the  finding  in  the  report  of  the  indebtedness 
of  the  plaintiff  to  the  estate  in  the  sum  of  $1,150  is  not 
supported  by  the  evidence,  and  is  net  in  accord  with  the 
agreement  just  referred  to.  The  circuit  court  entered  an 
order  confirming  the  report  of  the  referee,  and  requiring  the 
plaintiff  to  correct  his  report  accordingly.  Variolas  objections 
are  made  to  this  action,  only  one  of  which  will  be  considered. 

II.  The  order  of  submission  required  the  referee  to 
report  at  the  next  term  of  the  court.  This  he  did  not  do. 
1.  RRnEs-         We  think  that  the  report  ought  not  to  have  been 

tor^port?  received  after  that  term.  The  order  has  the 
order,  effect  to  prescribe  the  time  in  which  he  should 

discharge  the  duties  required  of  him  by  the  court.  After 
that  time  expired,  he  ceased  to  have  authority  as  a  referee. 
A  referee  ought  not  to  be  permitted  to  prolong  the  settle- 
ment of  matters  submitted  to  him,  and  parties  ought  not  to 
be  required  to  watch  and  wait  for  his  action  after  the  time 
expires  limiting  his  authority.  See  DeLong  v.  Stahl^  13  Kan., 
658,  and  authorities  cited ;  Knipe  «.  Harringtoriy  1  Blackf.,  79. 

III.  But  it  is  insisted  that,  as  the  plaintiff  had  knowl- 
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edge  of  the  proceeding  had  by  the  referee  after  the  term  to 

2. — : :  which  he  was  to  report,  and  appeared  therein 

pel.   '*  and  gave  his  testimony,  he  ought  not  now  to  be 

heard  to  object  to  the  action  of  the  referee  after  that  term. 
And  it  is  also  insisted  that,  as  the  plaintiff  appeared  and 
objected  to  the  report  of  the  referee  after  it  was  filed,  he  is 
precluded  from  complaining  of  the  action  of  the  court  in 
approving  the  report.  As  the  referee's  authority  expired 
with  the  term  to  which  he  was  to  report,  his  subsequent, 
proceedings  were  as  the  acts  of  one  not  a  referee,  and 
authority  as  such  was  not  conferred  by  the  presumed  assent 
of  plaintiff.  The  authority  could  not  be  conferred  by  the 
court.  But,  in  our  opinion,  the  evidence  submitted  on 
this  point  shows  that  he  did  not  appear  and  object  to  the 
report.  He  so  testifies,  and  the  attorney  making  the  objec- 
tions corroborates  his  statements.  It  is  our  conclusion  that 
the  report  of  the  referee  ought  to  have  been  set  aside,  and 
the  questions  in  dispute  arising  upon  the  plaintiff's  report 
ought  to  have  been  heard  and  determined  by  the  circuit  court. 
IV.  We  may  properly  suggest  that  matters  of  this  kind, 
wherein  there  are  conflicting  claims  upon  which  there  is 
8. :  prac-  conflicting  evidence,  ought  never  to  be  sent  to  a 

tlce:  report-  ^.  .,,        ,  .   .         i  .        ,  ^ 

ing  evidence,  reteree,  without  requiring  him  to  preserve  and 
report  the  evidence.  The  court  ought  not  to  delegate  its 
powers  to  a  referee,  so  as  to  cut  off  aK  opportunity  and 
means  to  review  his  actions.  It  is  an  unsatisfactory  and 
unsafe  way  to  administer  justice.  Doubtless,  the  parties 
may  waive  the  taking  and  reporting  of  the  evidence  by  the 
referee,  or  it  need  not  be  done  unless  one  of  the  parties 
requires  it;  but,  unless  there  be  some  controlling  reasons  for 
different  proceedings,  the  court  should  require  the  referee  to 
preserve  and  report  the  evidence  with  his  findings  of  facts 
and  conclusions  of  law. 

The  order  and  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  proceedings  in  harmony  with 
this  opinion.  Bevbbsbd. 
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i.  Bemoval  of  Causes  to  Federal  Courts:  controtbrting  pbti- 
TiOK.  The  facts  stated  as  groands  for  remoyal,  in  a  petition  for  the 
removal  of  a  cause  to  the  federal  court,  cannot  be  controyerted  in 
determining  the  question  of  removal.  ( Van  Horn  v.  lAtchfield,  70  Iowa, 
11,  followed.) 

Appeal  from  Kossuth  District  Court. 

Wednesday,  Maj^oh  16. 

AonoN  to  recover  forty  acres  of  land  in  Kossuth  county. 
The  defendant  filed  a  petition  for  a  removal  of  the  case  to 
the  circuit  court  of  the  United  States,  and  the  petition  was 
denied.  From  the  order  denying  the  petition  the  defendant 
appeals. 

Oeo.  E.  Clarke^  for  appellant. 

It.  J.  Danson  and  J.  C.  Cook^  for  appellee.  • 

Adams,  Oh.  J. — The  defendant  filed-an  answer  setting  up 
a  defense  under  certain  grants  of  congress.  His  application 
for  a  removal  was  based  upon  the  allegation  that  the  contro- 
versy involves  the  title  to  the  real  estate  described,  and  that 
the  question  necessary  to  the  determination  of  the  cause  is 
one  arising  under  the  laws  of  the  United  States,  and  involves 
a  construction  of  the  grants  and  laws  of  the  United  States, 
and  that  the  real  estate  exceeds  in  value  the  sum  of 
$500.  The  plaintiff  filed  an  affidavit  to  the  effect  that 
the  value  of  the  property  was  less  than  $500.  The 
court  overruled  the  petition  for  a  removal,  and  retained 
and  tried  the  case,  and  rendered  a  decree  for  the  plaintiff. 
\  The  defendant  insists  that  the  facts  stated  in  the  petition  for 
removal,  as  a  ground  of  removal,  cannot  be  controverted  in 
determining  the  question  of  removal,  and  we  have  to  say 
that  we  think  that  he  must  be  sustained.  Van  Horn  v. 
LUchfieldy  70  lowa^  11. 

Kevebsed. 
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lT"43bi  Pollard  v.  Dickinson  County. 

li29  242  1.  Highway:  VAOATioir  and  establishment:  daicagbs:  appeal 
CLAIM  increased  BY  AMENDMENT.  Upon  a  proceeding  to  Yacate  one 
road  and  establish  ginotber  in  lieu  thereof,  plaintiff  claimed  $100  dam 
ages  for  land  taken  of  him  for  the  new  road,  which  sum  was  allowed 
him.  His  claim  was  made  upon  the  supposition  that  the  old  road  was 
to  be  vacated  upon  the  establishment  of  the  new  one;  but  after  the 
supervisors  had  ordered  the  new  one  established  and  allowed  plaintiff's 
claim,  they  refused  to  vacate  the  old  one,  whereby  plaintiff  *8  damages 
were  much  in  excess  of  $100.  Plaintiff  appealed  to  the  circuit  court. 
The  defendant  moved  to  dismiss  the  appeal  on  the  ground  that  the 
estabUshment  of  the  new  road  and  the  vacation  cf  the  old  one  were 
separate  proceedings,  and,  on  the  former,  plaintiff  had  been  allowed  all 
the  damages  he  had  claimed.  Held  that  the  motion  was  properly  orer- 
ruled;  also,  that  plaintiff  was  properly  allowed  to  amend  his  claim  for 
damages  by  increasing  it  so  as  to  cover  the  damages  sustained  by  him 
by  the  establishment  of  the  new  road  without  the  vacation  of  the  old 
one.    Adams,  Gh.  J.,  and  Servers,  J.,  dissenting, 

^  Appeal  from  Dickinson  Circuit  Court. 

Wednesday,  March  16. 

Pbocbedings  were  had  before  the  supervisors  of  Dickinson 
coanty  to  establish  and  vacate  certain  roads.  Plaintiff 
appealed  to  the  circuit  court  from  an  order  of  the  supervisors 
allowing  him  damages  for  locating  the  road  over  his  lands. 
In  the  circuit  court  a  motion  of  defendant  to  dismiss  tho 
appeal  was  overruled,  and  a  motion  of  plaintiff  to  amend  his 
claim  for  damages,  increasing  the  amount  thereof,  was  sus- 
tained.    From  these  rulings  defendant  appeals. 

Baih/j  Oahorne  cJ&  Peters^  for  appellant. 

Soper  (&  Alletby  for  appellee. 

Beck,  J. — I.  The  petition  presented  to  the  board  of 
supervisors  asked  that  one  road  be  established,  and  another 
vacated.  It  appears  that  the  new  road  to  be  established  was 
to  take  the  place  of  the  old  one  asked  to  he  vacated.  At 
least,  plaintiff  so  regarded  it.     Plaintiff,  it  appears,  was  one 
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of  the  petitioners,  and  he  became  the  principal  in  the  bond 
filed  in  the  case  before  action  by  the  supervisors,  as  required 
by  the  statute.  He  subsequently  filed  a  claim  for  damages 
in  the  sum  of  $100,  the  value  of  his  land  which  would  be 
appropriated  for  the  road.  A  remonstrance  was  filed  against ; 
the  vacation  of  the  other  road,  and  a  claim  was  filed  by  one 
land  owner  for  $3,000  damages,  which  ho  claimed  he  would 
sustain  by  the  vacation.  A  commission  was  appointed  to 
appraise  the  damages,  who  allowed  plaintiff  $100  for  the 
new  road,  and  to  the  other  party  $3,000  for  the  vacation  of 
the  old  one,  and  so  reported.  Thereupon  the  supervisors 
established  the  new  road,  and  allowed  plaintiff  $100  damages. 
Afterwards,  on  the  same  day,  by  separate  action,  the  super- 
visors refused  to  vacate  the  other  road.  Thereupon  plaintiff 
appealed  to  the  circuit  court.  In  that  court  defendant 
moved  to  dismiss  the  appeal  on  the  ground  that,  as  plaintiff 
recovered  the  sum  claimed  by  him  for  damages,  he  cannot 
recover  more  upon  the  appeal,  and  that,  as  the  mattew  of 
establishing  one  road  and  vacating  the  other  were  separate, 
one  was  not  conditioned  upon  the  other,  and  that  the  action 
of  the  supervisors  in  these  matters  cannot  be  reviewed  upon 
tthe  appeal.  Plaintiff  asked  leave,  by  motion,  to  amend  his 
claim  for  damages,  making  it  $1,000.  These  motions  by  the 
respective  parties  were  supported  by  affidavits.  On  the  part 
of  the  defendant,  it  was  in  this  manner  shown  that  the  only 
evidence  before  the  supervisors  was  the  report  of  the  com- 
missioners, and  that  plaintiff  was  present  when  his  claim 
was  acted  upon,  and  made  no  claim  for  more  than  $100  dam- 
ages. It  was  shown  that  he  assented  to  the  new  road,  and 
claimed  therefor  no  more  than  $100,  by  reason  of  an  arrange- 
ment with  those  interested  to  the  effect  that  the  other  road 
should  be  vacated,  and  unless  this  should  be  done  his  farm 
would  be  surrounded  by  highways,  and  cut  off  from  the 
water  of  East  Okoboji  lake,  upon  which  it  is  situated,  and 
that,  unless  the  established  road  was  vacated,  which  was 
prayed  for  in  the  petition,  his  land  would  suffer  damage  to 
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the  extent  of  $1,000,  and  with  such  vacation  he  would  not 
suffer  more  than  $100  damages,  and  that  he  understood  the 
proposition  to  vacate  and  establish  the  several  roads  was  one 
proposition,  to  be  acted  upon  together  by  the  supervisors. 
Acting  upon  this  understanding,  and  the  arrangement  with 
the  parties  interested,  he  filed  his  claim  for  $100  damages; 
but  the  establishing  of  the  new  road,  and  refusal  to  vacate 
the  old  one,  was  a  violation  of  this  understanding,  and  an 
injustice  to  him. 

II.  In  our  opinion,  the  circuit  court,  upon  these  showings^ 
rightly  overruled  defendabt's  motion  to  dismiss  the  appeal, 
and  correctly  sustained  plaintiff's  motion  to  allow  him  to 
amend  his  claim  for  damages.  It  must  be  remembered  that 
the  appeal  brought  up  nothing  for  determination  except 
plaintiff's  claim  for  damages.  The  action  of  the  supervisors 
in  establishing  one  road,  and  in  refusing  to  vacate  the  other, 
could  not  be  reversed  upon  the  appeal.  Code,  §  962,  pro- 
vides that,  upon  the  appeal,  '<  the  amount  of  damages  the 
claimant  is  entitled  to  shall  be  ascertained  by  said  circuit 
court  in  the  same  manner  as  in  actions  by  ordinary  proceed- 
ings." Of  course,  the  damages  in  this  case  must  be  ascer- 
tained upon  the  appeal,  in  view  of  the  rights  of  the  parties, 
as  settled  by  the  action  of  the  supervisors.  When  they 
allowed  him  damages  to  the  amount  of  $100,  the  questiou  as 
to  the  vacation  of  the  old  road  had  not  been  acted  upon. 
Plaintiff,  therefore,  in  view  of  the  arrangement  to  vacate  the 
old  road,  was  authorized  to  believe  that  the  arrangement 
would  be  carried  out.  He  was,  therefore,  not  required  to 
object  to  the  allowance  for  damage  made  to  him.  By  refus- 
ing to  vacate  the  old  road,  the  matter  was  wholly  changed, 
and  plaintiff's  rights  were  changed  to  correspond  with  this 
action.  "When  the  case  came  up  on  the  appeal,  his  rights 
stood  as  they  were  left  by  the  action  of  the  supervisors.  In 
the  circuit  court  his  damages  were  to  be  determined  accord- 
ing to  his  rights  as  they  were  left  by  the  final  action  of  tho 
supervisors.     They  are  to  be  determined,  not  by   the  plead; 
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iDgs  and  claims  filed  before  the  Bupervieors,  but  "in   the 
same  manner  as  in  actions  by  ordinary  proceedings."     Code, 
§  962.     They  were  not  so  determined  by  the  supervisors. 
In  order  that  the  damages  should  be  so  determined,  and  to 
secure  his  rights,  he  is  permitted  to  plead  as  in  an  action  by 
ordinary  proceedings.     He  could,  therefore,  show  by  plead ing, 
by  an  amended  claim,  what  his  rights  are,  and  what  damages 
he  ought  to  recover.     The  county  could  not  be  prejudiced 
by  the  recovery  by  plaintiff  upon  the  appeal  of  damages 
greater  than  were  allowed  by  the  supervisors,  as  the  road 
could  not  be  established  until  the  trial  of  the  case  upon  the 
appeal.     The  supervisors  were  authorized  to  make  an  estab- 
lishment of  the  road  conditioned  upon  the  payment  of  the 
damages.     If  they  were  not  paid,  they  could  refuse  to  estab- 
lish the  road.     Code,  §§  946,  947,  962. 

These  views,  which  we  think  cannot  be  disputed,  applied 
to  the  peculiar  facts  of  the  case,  lead  us  to  the  conclusion 
that  plaintiff  could  prosecute  his  appeal,  and  that  the  law 
authorized  him  to  file  an  amended  claim  in  accord  with  his 
rights.  We  must  not  be  understood  as  holding  that  in  ordi- 
nary cases,  wherein  there  is  absence  of  facts  of  the  character 
found  in  this,  the  claim  for  damages  could  not  be  increased 
upon  the  appeal.  The  circuit  court,  therefore,  rightly  overruled 
defendant's  motion  to  dismiss  the  appeal,  and  rightly  sus- 
tained plaintiff's  motion  to  amend  his  claim  for  damages. 

Affirmed. 
Adams,  Ch.  J.,  and  Seevers,  J.,  dissenting. 
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EiSFiBLD  &  Co.  V.  Dill  bt  al. 
Dill  y.  Sohobnbicak  Bros.  &  Co.  bt  al. 

1.  Fraudulent  ConYeyanoe :  burden  of  proof:  eyidbncb.    Where 

conveyances  of  property  purport  to  have  been  made  for  a  sufficient  con- 
sideration, the  burden  is  on  creditors  seeking^  to  subject  the  property  to 
the  payment  of  their  claims  to  show  a  want  of  consideration;  {Wolf 
V.  Chandlery  58  Iowa,  569;  Allen  v,  Wegstein,  69  Id.,  593;)  but  it  is 
wholly  immaterial  whether  the  evidence  is  introduced  by  the  plaintiff 
or  the  defendant.  Accordingly,  where  the  conveyances  were  made  by  a 
husband  to  his  wife  at  a  time  when  he  was  likely  to  be  called  on  to  pay 
debts  as  surety  for  a  son,  and  the  wife,  to  show  the  consideration  for 
the  transfers  to  her,  introduced  a  written  contract,  signed  by  herself  and 
her  husband,  and  which  bore  date  of  thirty  years  previous,  at  which 
time  they  both  testified  it  was  executed;  which  contract  was  an  agree- 
ment on  the  part  of  the  wife  to  furnish  the  husband  with  certain  money, 
and  an  agreement  on  his  part  to  repay  it,  which  money,  so  furnished, 
they  testified  was  the  consideration  of  the  conveyances;  but  the  paper 
appeared  on  its  face  to  have  been  recently  written,  and  experts  testified 
that  it  had  been  recently  written,  held  that  the  conveyances  were  prop- 
erly set  aside  as  being  without  consideration  and  in  fraud  of  creditors. 

2.  EYidenoe:  agb  of  WBiriNa:  bxpbrts:  qualification.    A  county 

auditor,  a  teacher  of  penmanship,  and  attorneys  at  law,  all  of  whom 
stated  that  they  were  familiar  with  old  papers  and  writings,  and  thought 
they  were  able  to  give  an  opinion  on  the  age  of  the  writing  in  question, 
were  properly  allowed  to  testify  as  experts  in  relation  thereto. 

Appeal  from  Louisa  Circuit  Court* 

Wednesday,  March  16. 

The8e  are  equitable  actions,  and  involve  the  Yaliditj  of  a 
conveyance  of  a  farm  of  160  acres,  and  a  chattel  mortgage 
upon  the  personal  property  upon  the  farm.  Charlotte  Dill, 
the  plaintiff  in  one  action  and  a  defendant  in  the  other,  U 
the  wife  of  David  W.  Dill.  Eisfield  and  Schoeneman  Bros 
&  Co.  are  creditors  of  David  W.  Dill.  The  conveyance  of 
the  farm  and  the  chattel  mortgage  were  executed  by  Davi^ 
W.  Dill  to  Charlotte  Dill.  The  creditors  claim  that  said 
instruments  are  void  as  to  them,  because  they  were  made  and 
executed  in  fraud  of  their  rights  as  creditors  of  David  W 
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Dill.  There  was  a  trial  upon  this  issue,  and  a  decree  declar« 
ing  the  deed  and  chattel  mortgage  to  be  void  as  to  the  cred 
itors.     Charlotte  Dill  appeals. 

Basset  <&  Wharton  and  Hurley  dh  HaUj  for  appellant. 

Newman  ih  Blake  and  Po(yr  cfe  Baldwin^  for  appellees. 

RoTHROCK,  J. — It  appears  from  the  evidence  that  Charlotte 
Dill  and  her  hnsband,  David  W.  Dill,  are  past  sixty  years  of 
L  FBAUDu-  age.  They  were  married  prior  to  1856,  and 
aifce^biSden"  resided  in  the  city  of  Philadelphia.  They 
dence.  '  removed  to  this  state  some  thirty  years  ago,  and 
have  been  living  on  the  farm  in  question  for  more  than 
twenty  years.  The  title  to  the  farm  was  in  the  husband. 
One  of  their  sons  embarked  in  the  mercantile  business,  and 
after  a  time  it  became  necessary  for  his  father  to  become 
security  for  him  upon  certain  promissory  notes  given  to  the 
creditors  of  the  son.  It  became  apparent  that  the  father 
would  be  compelled  to  pay  the  security  debts.  Thereupon 
the  conveyance  of  the  farm,  and  all  the  personal  property, 
except  such  as  was  exempt  from  execution,  was  made  to  Char- 
lotte Dill.  It  was  therefore  a  material  question  in  the  case 
whether  the  transfers  were  founded  upon  a  sufficient  consid- 
eration. The  evidence  upon  this  vital  question  consisted  in 
part  of  a  written  agreement  between  the  husband  and  wife, 
of  which  the  following  is  a  copy: 

"Contract  of  agreement,  made  and  entered  into  by  and 
between  Charlotte  Dill,  party  of  the  first  part,  and  David 
W.  Dill,  party  of  the  second  part,  all  of  Philadelphia,  Pa., 
witnesseth,  that  said  party  of  the  first  part  agrees  to  furnish 
to  the  said  party  of  the  second  part  the  sum  of  six  hundred 
dollars;  said  party  of  the  second  part  agreeing  to  return  to 
the  said  party  of  the  first  part,  her  heirs  or  assigns,  the  said 
six  hundred  dollars,  together  with  five  hundred  dollars  bor- 
rowed at  a  previous  date,  all  of  which  is  to  bear  interest  at 
the  rate  of  eight  per  cent  per  annum,  money  payable  on 
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demand;  said  money  to  bear  interest  from  this  twenty-fifth 
day  of  December,  1866.  In  witness  whereof  we  have  set 
onr  hands  the  day  and  year  above  mentioned. 

her 
"Chablottb  X  Dill. 
mark. 
David  W.  Dill. 

Appellant  claims  that  this  contract  was  written  and  signed 
in  the  city  of  Philadelphia,  in  the  year  1856,  and  she  and  her 
hnsband  so  testified  as  witnesses  upon  the  trial.  The  credit- 
ors claimed  that  the  contract  was  written  and  signed  qnite 
recently,  and  relied  for  proof  thereof  upon  the  appearance 
of  the  paper  itself,  and  the  testimony  of  several  experts  who 
united  in  the  opinion  that  the  instrument  could  not  have  been 
written  thirty  years  ago,  and  that  it  was  written  very  recently. 
The  Original  paper  was  examined  by  the  court,  and  the  learned 
judge  reached  the  conclusion  that  the  writing  was  of  recent 
origin;  and,  this  finding  being  in  direct  conflict  with  the  claim 
founded  upon  the  writing,  a  decree  was  entered  against  appel- 
lant. 

The  original  instrnment  has  been  certified  to  this  court 
for  our  examination,  and  we  think  that  the  finding  of  the 
circuit  court  was  in  accord  with  the  preponderance  of  the 
evidence.  It  is  correct,  as  claimed  by  counsel  for  appellant* 
that,  as  the  transfers  sliow  that  they  were  made  upon  a  suf- 
ficient consideration,  the  burden  is  on  the  creditors  to  show 
that  the  conveyances  of  the  property  were  void  for  frand. 
Wolf  V.  Chandler  J  58  Iowa,  569;  Allen  v.  Wegstein,  69 
Id.,  598.  But  it  is  wholly  immaterial  whether  the  evi- 
dence to  establish  the  frand  is  introduced  by  the  plaintiff  or 
the  defendant. 

The  written  instrument  above  set  out  was  introduced  in 
evidence  by  the  appellant,  and  she  sought  to  establish  its 
genuineness  by  her  own  testimony  and  that  of  her  husband. 
If  it  appears  upon  its  face,  and  by  the  opinion  of  experts, 
that  it  was  very  recently  written  and  signed,  it  completely 
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overthrows,  not  only  the  instrument  as  evidence,  but  the  tes- 
timony of  the  parties  to  it,  and  rebuts  the  presumption  that 
the  conveyances  were  founded  upon  a  sufficient  consideration. 
When  taken  in  connection  with  the  fact  that  the  title  to  the 
property  was  retained  by  the  husband  for  many  years,  and 
until  both  he  and  his  ^ife  knew  that  theses  security  debts 
were  being  pressed  for  payment,  we  can  arrive  at  no  other 
conclusion  than  that  the  alleged  indebtedness  to  the  wife  was 
an  afterthought, — that  it  was  not  regarded  by  the  husband 
and  wife  as  an  indebtedness  until  it  became  necessary  to  pro- 
tect the  property  against  the  claims  of  creditors. 

•It  is  insisted  that  the  witnesses  who  testified  that  the 
instrument  was  of  recent  origin  were  not  experts,  and  their 
2.  evtornce:  opinions  on  that  question  were  therefore  not  com- 
Sfg:*experts:  patent  evidence,  and  we  are  cited  to  an  article  on 
quaiiftcation.  g^igQ^-jiiQ  investigation  of  handwriting,  volume 
20,  p.  273,  of  the  American  Law  Register,  People  v.  Broth- 
erto7iy  47  Cal.,  388,  (395),  and  other  cases,  in  support  of  the 
proposition  contended  for.  We  do  not  discover  anything  in 
the  authorities  cited  which  would  authorize  us  to  disregard 
the  evidence  in  question.  One  of  the  witnesses  had  been  a 
county  auditor;  another  had  been  a  teacher  of  penmanship 
for  twenty-five  or  thirty  years;  the  others  were  attorneys,  one 
of  them  of  long  practice, — and  all  of  these  witnesses  stated 
that  they  were  familiar  with  old  papers  and  writings,  and 
thought  they  were  capable  of  giving  an  opinion  upon  the 
question.  We  do  not  think  it  was  necessary,  to  qualify  a 
witness  to  testify  upon  the  question,  that  he  should  be  a 
chemist,  and  have  knowledge  of  the  chemical  composition  of 
ink.  There  can  be  no  doubt  that  the  question  was  one  proper 
for  expert  evidence.  See  Lawson,  Exp.  &  Opin.  Ev.  418, 
and  notes;  Fulton  v.  Hoody  84  Pa.  St.  365. 

We  think  the  decree  of  the  circuit  court  must  be 

Affirmed. 


Digitized  by 


Google 


446  SUPREME  COURT  OF  IOWA, 

.  Hallam  v.  Oorlett 


85  oSl  Hallam  v.  Corlett. 

71    446| 

171^446  ^'  Contract:  mistake:  beformation.    The  evidence  in  this  case  (see 

\\2Z  890  opinion)  held  to  establish  that  there  was  a  mutnal  mistake  in  the  redoc- 

'  tion  to  writing  of  the  contract  between  the  parties  for  an  exchange  of 

lands;  and  the  decree  of  the  court  below,  reforming  and  enforcing  the 

contract,  is  affirmed. 

Appeal  from  Ida  Circuit  Court 
Wednesday,  March  16. 

This  is  an  action  in  equity,  by  which  the  plaintiflf  seeks 
to  reform  a  written  contract  between  the  parties,  and  to 
enforce  a  specific  performance  thereof.  There  was  a  decree 
in  the  court  below  for  the  plaintijBf.     Defendant  appeals. 

X.  A.  Berry  and  Cole^  Mo  Vey  <&  Clarky  for  appellant 

Oray^  Warren  <&  Buchanan,  for  appellee. 

RoTHEOOK,  J. — It  appears  from  the  pleadings  and  evidence 
that  the  plaintiff  was  the  owner  of  a  farm  of  160  acres,  and 
a  fractional  tract  of  land  of  about  forty  acres  adjoining  the 
farm.  His'land  was  clear  of  incumbrance.  The  defendant 
was  the  owner  of  a  farm  of  160  acres,  which  was  incumbered 
by  a  mortgage  of  $1,200.  These  lands  were  exchanged  by 
the  parties.  A  contract  in  writing  was  executed  between 
them,  by  which  each  was  to  convey  his  said  land  to  the 
other.  The  contract  recited  that  the  plaintiff  was  to  assume 
and  pay  the  mortgage  on  defendant's  land,  and  the  defendant 
was  to  pay  plaintiff  twenty -five  dollars  an  acre  for  the  frac- 
tional forty-acre  tract.  The  plaintiff  claims  there  was  a 
■mistake  in  the  contract  as  reduced  to  writing,  and  that  it  did 
not  express  the  agi*eement  of  the  parties,  in  that  it  should 
have  recited  that  the  defendant  should  pay  to  the  plaintiff,  in 
money,  an  amount  equal  to  the  mortgage,  in  addition  to  the 
twenty-five  dollars  an  acre  for  the  fractional  forty-acre  tract. 
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The  defendant  denies  that  there  was  any  mistake  in  the  con- 
tract, and  this  is  the  issue  between  the  parties. 

The  plaintiff  was  represented  in  the  milking  of  the  con- 
tract by  his  agent,  A.  Hallam.  The  defendant  acted  for 
liimself.  There  is  some  conflict  in  the  evidence  as  to 
whether  the  contract  was  agreed  upon  orally  before  it  was 
reduced  to  writing.  We  think  a  very  decided  preponderance 
of  the  evidence  is  with  the  plaintiff  in  this  question.  His 
agent  testified  that  the  terms  concluded  upon  really  were, 
that  defendant  was  to  pay  the  plaintiff  the  $1,200  in  dispute. 
It  is  true,  the  defendant  testified  that  the  terms  of  the  trade 
were  not  agreed  upon  orally;  but  it  is  conceded  that  the 
defendant  went  alone  to  an  attorney  and  procured  him  to 
prepare  the  written  contract,  and  gave  him  the  information 
necessary  to  reduce  the  contract  to  writing.  He  directed 
the  scrivener  to  insert  therein  an  obligation  upon  defendant 
to  pay  plaintiff  $2,200.  This  evidently  included  the  $1,200 
in  dispute,  and  twenty-five  dollars  an  acre  for  the  land  aside 
from  the  quarter  section.  While  the  defendant  denies  that 
any  terms  were  agreed  upon  before  he  employed  the  scrivener 
to  reduce  the  contract  to  Writing,  he  makes  no  satisfactory 
explanation  why  he  employed  an  attorney  to  write  out  what 
he  in  effect  now  claims  was  a  mere  offer  to  the  plaintiff,  and 
why  he  should  propose  to  pay  the  $1,200  in  dispute  by 
causing  it  to  be  inserted  in  the  contract,  if  that  was  not  the 
oral  agreement  between  the  parties.  Besides,  it  is  a  very 
rare  occurrence  that  persons  should  exchange  farms  and  have 
no  oral  agreement  as  to  the  terms  of  the  trade  before  they 
set  themselves  about  to  bind  themselves  by  a  written  con- 
tract. 

When  the  agent  of  the  plaintiff  came  to  examine  tlie 
written  contract,  the  defendant  being  then  absent,  he  claimed 
that  there  was  more  than  forty  acres  in  the  fractional  tract, 
and  that,  as  the  defendant  was  to  pay  twenty-five  dollars  per 
acre  therefor,  he  directed  that  an  erasure  bo  made  in  the 
writing  BO  that  the  defendant  should  pay  twenty-five  dollars 
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per  acre.  In  making  this  change,  by  some  means,  the  clause 
providing  for  the  payment  of  $2,200  was  stricken  out,  and, 
as  the  contract  was  signed,  it  omitted  the  obligation  of 
defendant  to  pay  the  $1,200  which  he  had  directed  to  be 
inserted  in  the  writing.  That  this  was  a  mistake  is  very 
clearly  shown.  The  agent  of  plaintiff  was  mistaken  as  to 
the  terms  of  the  written  contract,  and  it  would  be  an  impu- 
tation upon  the  honesty  of  the  defendant  to  say  that  the 
mistake  was  not  mutual,  because  he  directed  the  scrivener  to 
insert  the  obligation  to  pay  the  $1,200  in  the  writing. 

That  the  decree  of  the  circuit  court  is  correct,  see  Stafford 
V,  FetterSy  55  Iowa,  487;  Couriright  v.  Courtrighty  63  Id., 
858,  and  many  other  cases  determined  by  this  court. 

Affibmed. 


Horton  v.  The  Estate  of  IIorton. 

1.  Promissory  Note :  material  alteration:   what  is  not:  place 

OF  payment:  instruction.  For  the  administratrix  of  an  estate,  who 
is  the  payee  and  holder  of  a  promissory  note  ezecated  by  the  decedent, 
to  write  upon  the  back  of  the  note,  after  her  appointment  as  adminis- 
tratrix, "Payable  at  K.," — no  place  of  payment  being  named  in  the 
note, — held  not  to  be  a  material  alteration,  since  the  payee  would  in  any 
erent  pay  herself,  after  the  allowance  of  the  note  as  a  claim  against  the 
estate,  by  simply  crediting  herself  with  the  amount  in  her  account  as 
administratrix;  and  in  such  case  it  was  error  to  submit  to  the  jury  any 
question  as  to  such  alteration. 

2.  — :   :   amount:   erroneous  instruction.    "Where,  in  sn 

action  on  a  promissory  note,  it  was  alleged  that  the  amount  of  the  note 
had  been  materially  altered,  but  the  amount  was  plainly  written  in  the 
body  of  the  note,  and  there  was  no  alteration  therein,  and  the  only  fact 
relied  on  as  an  alteration  was  that  one  of  the  figures  expressing  the  . 
amount  at  the  upper  left  hand  comer  of  the  note  was  blotted,  held  that 
there  was  no  ground  for  submitting  to  the  jury  any  question  as  to  such 
alleged  alteration. 


:  :  KAMB  of  payee:   bvidbncb  to   bb   constdebbd: 

instruction.  Where  the  defense  to  an  action  on  a  promissory  note 
was  that  it  had  been  materially  altered,  and  the  body  of  the  note 
was  in  the  handwriting  of  the  plaintiff,  and.  she  testified  that  she 
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had  nerer  at  any  time  made  any  alteration  of  the  note,  and  there 
was  evidence  tending  to  show  that  the  note  had  been  blotted  after  it  had 
passed  out  of  the  hands  of  plaintiff,  held  that  it  was  error  to  instruct 
the  jury  to  determine,  from  a  mere  inspection  of  the  instrument,  whether 
it  had  been  materially  altered  or  not,  but  that  they  should  have  l^een 
instructed  to  make  such  determination  from  a  consideration  of  all  the 
evidence. 

4. :  -:  evidence:  instbuction.    In  such  case,  where  plaintiff 

claimed,  as  well  she  mii^ht  from  the  appearance  of  the  paper,  that  no 
alterations  had  be<^  made  therein,  unless  a  blot  was  an  alteration,  and 
that  she  did  not  make  the  blot,  it  was  error  to  remind  the  jury  that  she  had 
not  introduced  evidence  that  the  maker  of  the  note  had  consented  to  the 
alleged  alterations,  nor  that  they  were  innocently  made,  or  made  by  a 
stranger. 

Appeal  from  Van  Bv/ren  Circuit  Court. 

Wednesday,  Maboh  16. 

This  is  a  proceeding  to  establish  a  claim  against  the  estate 
of  John  Horton,  deceased.  The  claim  is  in  the  form  of  a 
promissory  note  for  $2,900.  The  plaintiff  is  the  widow  of 
the  decedent,  and  was  appointed  administratrix  of  the  estate. 
When  this  claim  was  presented,  a  special  administrator  was 
appointed  to  act  in  the  premises.  He  approved  the  claim, 
and  filed  a  report  to  that  effect.  J.  M.  Horton  and  J.  O. 
Horton,  sons  and  heird  at  law  of  decedent,  appeared  and  tiled 
objections  to  the  report  and  allowance  of  the  claim.  These 
objections  were  based  upon  three  grounds:  "(1)  That  the 
note  was  not  executed  by  John  Horton,  deceased;  (2)  that 
it  was  without  consideration;  and  (3)  that  the  material  alter- 
ations have  been  made  in  said  note  without  consent  of  the 
payor,  and  that,  by  reason  thereof,  said  note  has  become  null 
and  void,  and  the  payor  is  released  from  any  liability 
thereon."  There  was  a  trial  by  jury,  which  resulted  in  a 
verdict  and  judgment  for  the  defendant.     Plaintiff  appeals. 

Sloan^  Work  cfe  Brown,  for  appellant. 

jy.  C.  Raney  and  Johnston  cfe  Topping,  for  appellee. 

KoTHEooE,  J. — I.     The  evidence  shows  conclusively  that 
the  uote  was  executed  by  John  Horton,  deceased.     The  court 
Vol.  LXXI— 29 
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SO  instructed  the  jury.  There  can  be  no  question  made  as  to 
the  consideration  for  the  note.  It  is  plainly  shown  by  the 
evidence.  The  case  was  tried  upon  the  theory  that  the  note 
was  void  on  account  of  four  material  alterations  made 
therein:  (1)  That  the  words  "payable  at  Kilbourne,"  were 
written  across  the  back  of  the  note;  (2)  that  the  name  of 
the  original  payee  has  been  erased,  and  an  endeavor  made  to 
cover  it  up  with  an  ink-blot;  (3)  that  the  time  of  paymeat 
has  been  changed ;  (4)  that  tlie  amount  of  the  note  has  been 
changed  and  increased.  Upon  these  questions  the  court 
instructed  the  jury  as  follows: 

"  (6)  On  the  back  of  said  note  is  a  written  statement  as 
follows,  to- wit:  *  Payable  at  Kilbourne.'     The  heirs  at  law 
claim   that  this  writing  was  placed  on  said  note  since  tlie 
death  of.  John   Horton,  and  since  said  note  first  went  into 
the  hands  of  the  special  administrator,  and  said  heirs  also 
claim  that  said  writing  constitutes  a  material  alteration  of  said 
note,  and  renders  the  same  void.    There  is  no  presumption  that 
said  writing  on  the  back  ot  said  note  was  placed  there  since 
the  note  was  executed,  but  the  burden  of  proof  is  on  the 
heirs  at  law  to  establish  by  the  weight  of  the  evidence  that 
the  writing  on  the  back  of  said  note  was  placed  there  since 
the  note  was  executed,  and,  if  said  heirs  have  failed  to  do  so, 
then  you  should  find  for  the  plaintiff  as  to  this  point.    The 
writing  on  the  back  of  said  note,  even  if  placed  there  by 
plaintiff,  if   done  for  an  innocent   purpose,  or  as  a  mere 
memorandum,  would  not  render  the  note  void.     But  it  is 
proper  to  remind   the   jury  that  there  is  no  evidence  that 
plaintiff  placed  said  writing  on  the  back  of  said  not©  for  an 
innocent  purpose  or  as  a  memorandum.     Plaintiff  denies  ever 
having  made  said  indorsement  on  said  note  since  its  execution, 
and  the  burden  of  proof  is  on  the  heirs  to  show,  by  the  weight  of 
the  evidence,  that  plaintiff  placed  said  indorsement  on  tlie  back 
of  said  note  since  its  execution.     If  said  indorsement  was  made 
by  a  stranger,  without  the  procurement  of  plaintiff,  then  it 
would  not  render  the  note  void.     But  if  said  written  indorse- 
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ment  was  placed  on  the  back  of  said  note  by  plaintiff,  with  the 
view  to  makeit  a  partof  said  note,  since  the  execution  of  said 
note,  and  without  the  knowledge  of  John  Horton,  then  you 
would  be  justified  in  rejecting  plaintiff's  claim,  and  in  that 
event  should  do  so.  But  the  burden  of  proof  is  on  the  heirs  at 
law  who  are  resisting  this  claim  to  establish  by  the  weight  of 
the  evidence  that  said  writing  on  the  back  of  said  note  was 
placed  there  by  plaintiff  since  the  execution  of  said  note,  and 
if  they  have  failed  to  do  so,  then  you  should  find  for  the  plaint- 
iff as  to  this  question.  If  the  writing  on  the  back  of  said 
note  was  placed  there  at  the  time  it  was  executed,  then,  of 
course,  said  note  would  not  thereby  be  rendered  void. 

"(7)  The  heirs  at  law  who  resist  this  claim  also  claim  that  the 
note  in  question  has  been  altered  in  the  following  particulars: 
That  the  name  of  the  original  payee  has  be.en  erased,  and  an 
endeavor  made  to  cover  it  up  with  an  ink-blot,  and  that  the 
time  of  the  payment  of  said  note  has  been  changed,  and 
the  amount  of  the  note  has  been  changed  and  increased; 
and  said  heirs  claim  that  these  alleged  alterations  in  the  note 
are  apparent  from  an  inspection  of  the  note  itself,  and  they 
ask  the  jury  to  inspect  said  note  with  the  magnifying  glass 
that  has  been  used  on  the  trial,  for  the  purpose  of  ascertain- 
ing the  truth  as  to  this  contention.  The  burden  of  proof  is 
on  the  heirs  to  establish,  by  the  weight  of  the  evidence,  that 
, these  alleged  alterations,  or  some  of  them,  have  been  made 
since  said  note  was  executed;  and,  if  they  have  failed  to  do 
8o,  then  you  should  find  for  plaintiff  as  to  this  contention. 
That  is,  unless  it  appears  with  reasonable  certainty,  from  an 
inspection  of  said  note,  that  it  has  been  altered  on  its  face, 
in  some  of  the  particulars  claimed,  since  its  execution;  then, 
as  to  this  question,  you  should  find  for  plaintiff.  But,  if  you 
find  that  the  note  in  question  has  been  altered  since  its  exe- 
eation  by  erasing  the  name  of  the  original  payee,  or  by 
c^ianging  the  time  of  payment  of  said  note,  or  by  chang- 
ing the  amount  of  said  note,  then  these  would  be  material 
alterations,    and    would    render    the    note     void,    because 
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plaintiff  denies  that  any  alterations  have  been  made,  and 
plaintiff  does  not  claim,  nor  has  she  introduced  any  evidence 
to  show,  that  John  Horton  consented  to  any  alterations  ( if 
any  were  made)  in  the  note  since  its  execution,  nor  doe? 
plaintiff  claim  that  the  alleged  alterations  were  innocently 
made  or  made  by  a  stranger.  But  the  court  once  *raore 
reminds  the  jury  that  the  burden  of  proof  is  on  the  heirs  at 
law  to  show,  by  the  weight  of  the  evidence,  facts  an<J  circum- 
stances, that  the  alleged  alterations,  or  some  of  them,  have 
been  made  since  the  note  was  executed.  Of  course,  it  makes 
no  difference  what  erasures,  alterations,  or  changes  were  made 
in  said  note  before  or  at  the  time  it  was  signed  and  delivered." 
Counsel  for  the  respective  parties  have  argued  at  length 
the  question  whether  the  words  indorsed  on  the  note,  if  made 
since  its 'execution  by  the  holder  of  the  note,  and 
doRvnote:      without  the  knowledge  and  consent  of  the  maker, 

material  al-  ^ 

what?s"not:  ^^®  *  material  alteration.  If  the  body  of  the 
SLyment:  i^^^e  had  been  altered  by  inserting  these  words 
rnstruction.  i-jje^ein,  there  is  no  doubt  it  would  be  a  material 
alteration.  It  would  change  the  place  of  payment,  and  be  a 
contract  not  entered  into  by  the  maker.  It  is  contended  on 
behalf  of  the  appellee  that  the  words  upon  the  back  are  part 
of  the  instrument  the  same  as  if  written  upon  the  face. 
Counsel  for  appellant  claim  that  the  indorsement  should  be 
considered  a  mere  memorandum,  not  a  part  of  the  note. 

These  questions  as  to  the  material  alterations  of  commer- 
cial paper  are  frequently  attended  with  no  little  difficulty, 
arising  from  the  fact  that  it  rarely  occurs  that  two  alterations 
are  exactly  similar  in  words  as  well  as  in  form.  Wc  think 
we  have  no  occasion  in  this  case  to  go  into  an  examination  of  the 
very  many  authorities  to  be  found  in  the  books  and  cited  by 
counsel,  bearing  upon  this  question.  Whatever  rule  may  Ix* 
applicable  to  this  indorsement,  as  an  abstract  proposition,  we 
do  not  think  that,  under  the  facts  of  this  case,  the  alleged 
alteration  was  material.  It  will  be  observed  that  the  defend- 
ant claims  that  the  alteration  was  made  after  the  death  of 
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♦ 

John  J^ortoD,  and  the  court  states  in  the  instructions  to  the 
jury  that  the  defendant  claims  that  the  act  in  question  was 
done  after  the  note  first  went  into  the  hands  of  the  special 
administrator.  If  altered  at  all,  it  was  therefore  done  after 
the  plaintiff  was  appointed  administratrix  of  the  estate. 
Tiie  alteration  did  not,  then,  change  the  obligation  of  John 
Horton.  It  did  not  affp^ct  the  integrity  of  his  contract. 
The  law  imposed  the  duty  on  his  administrator  to  pay  his 
debts,  and  a  special  administrator  was  only  necessai'y  to 
adjudicate  the  claim.  When  that  is  done,  if  tlie  claim  be 
established  against  the  estate,  it  is  to  be  paid  by  the  plaintiff 
crediting  herself  in  her  account  as  administratrix  with  the 
amount  of  the  claim.  It  seems  to  us  that  it  is  apparent  that 
the  writing  of  an  undertaking  on  the  back  of  the  note,  (if 
this  should  be  regarded  as  a  part  of  the  note,)  obligating 
Mina  Horton,  administratrix  of  John  Horton,  to  pay  the 
note  to  Mina  Horton  at  Kilbourne,  is  no  material  alteration. 
And  this  is  the  effect  of  the  writing  if  made  Jifter  the  plaint- 
iff was  appointed  administratrix.  The  sixth  instruction  was 
therefore  erroneous.  Wc  think  the  question  as  to  that  altera- 
tion should  not  have  been  submitted  to  the  jury.  And  we 
may  further  say  that,  if  the  alleged  alteration  was  not  made 
after  the  death  of  John  Horton,  there  is  no  evidence  that  it 
was  not  on  the  paper  when  the  note  was  written  and  signed. 

II.     We   now  come  to  the   consideration   of    the   other 
alleged  alterations  in  the  note.     The  original  instrument  has 
been  certified  to  this  court,  and  is  as  follows: 
"  $2,900.  March  21,  1877. 

"(10  years)  ten  years  after  date  I  promise  to  pay  to  Mina 
Horton, value  received,  two  thousand  nine  hundred  dol- 
lars at  ten  per  ct.;  int.  to  draw  int.  if  not  paid.  Value 
received  annually.  John  Hoeton." 

We  have  thought  it  necessary  to  set  out  a  copy  of  the  note, 
in  view  of  the  seventh  paragraph  of  the  charge  given  by  the 
court  to  the  jury.  It  is  there  recited  that  it  is  claimed  that 
the  alleged  alterations  are  apparent  from  an  inspection  of 
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the  note.  It  is  impossible  to  describe  the  appearance  of  the 
original  instrument.  It  was  written  upon  a  printed  blank. 
The  greater  part  of  the  paper  is  stained,  the  stain  being  of 
a  yellowish  color.  The  evidence  shows,  and  this  fact  is 
undisputed,  that  it  became  stained  by  reason  of  having  been 
in  a  pocket-book  in  plaintiff's  pocket  during  a  rain,  in  which 
her  clothing  and  the  contents  of  her  pocket  were  thoroughly 
saturated  with  water.  It  is  claimed  by  the  plaintiff  that  the 
water.cansed  the  lieavy  lines  of  ink  on  the  paper  to  spread, 
wliicli  makes  some  of  the  words  appear  to  have  been  written 
with  a  heavier  liand.  This  may  be  correct,  but  we  do  not 
attach  any  importance  to  this  fact.  It  cannot  be  claimed 
that  the  appearance  of  the  note  indicates  that  any  alteration 
has  been  made  in  tlie  words  which  api>ear  to  have  heavier 
linos  than  the  othci-s.     Indcdl,  tliere  is   no  ground  for  the 

2  . conclusion  that  tlio  note  has  been  altered  in  the 

erwn^iwiii.  «"»iount.  Tlio  words,  '-Two  thousand  nine  hun- 
struciioii.  ^jj.^j  dollars,"  are  plainly  written;  they  are  not 
effaced;  no  otlict*  wordtJ  have  been  erased  to  make  place  for 
them;  and  they  appear  tlie  same  as  otlicr  j)arts  of  the  paper 
not  claimed  to  have  boon  altered.  It  is  true  that  one  of  the 
figures  in  the  sum  written  in  the  left  hand  upper  corner  of 
the  note  appears  to  be  blotted  over.  Whether  this  is  a  blot, 
or  the  mere  spreading  of  the  ink,  it  is  difficult  to  determine. 
But  it  is  immaterial,  so  long  as  the  body  of  the  note  plainly 
expresses  tiie  amount  in  writing.  It  was,  therefore,  errone- 
ous to  submit  this  alleged  alteration  to  the  consideration  of 
the  jury.  We  think  the  same  may  said  of  the  alleged  altera- 
tion in  the  time  of  payment. 

In  regard  to  the  alteration  as  to  the  name  of  the  payee,  it 
appears  from  an  inspection   of  the  note  that  immediately 

, ,    after  the  name  "  Mina  Horton,"  in   the  second 

liaySeHvi-  ^^^®'  there  is  a  large  blot  covering  that  line 
cmishiModl  nearly  to  the  end  o(  the  paper,  and  extending 
iiistnicUoii.  ai^Qve  so  as  to  cover  some  of  the  words  in  the 
upper  line.     This  blot  does  not  obscure  the  words  in  the 
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upper  line  so  that  they  cannot  be  read  without  the  aid  of  a 
magnifying  glass.  The  blot  is  most  dense  at  the  place  where 
we  have  left  blank  in  the  copy,  but,  notwithstanding  this 
fact,  the  word  "value"  is  plainly  to  be  seen  without  a  glass. 
Whether  any  other  word  was  ever  written  therein,  cannot  be 
determined.  The  words  "  Mina  Horton,"  which  appear  to  be 
the  name  of  the  payee,  are  plainly  written,  and  do  not  have 
the  appearance  of  having  been  written  since  the  note  was 
executed. 

It  was  upon  this  appearance  of  the  note,  which  of  neces- 
sity we  have  imperfectly  explained,  that  the  court,  in  tlie 
seventh  paragraph  of  the  instructions,  charged  the  jury  to 
determine  from  a  mere  inspection  of  the  instrument  whether 
it  had  been  materially  altered.  This,  we  think,  was  errone- 
ous. We  do  not  say  that  under  the  issues  it  was  not  proper 
to  submit  the  note  to  the  jury  for  inspection  as  an  item  o.f 
evidence  upon  the  question  of  alteration;  but  to  allow  them 
to  determine  that  question  upon  an  inspection  of  the  note 
alone  was  clearly  erroneous,  in  view  of  the  fact  that  the  body 
of  the  instrument  was  in  the  handwriting  of  the  plaintiff, 
and  she  testified  that  she  never  at  any  time  made  any  altera- 
tion in  the  note.  There  was  evidence  in  the  case  which 
tended  to  show  that  the  note  was  blotted  after  it  passed 
out  of  the  hands  of  the  plaintiff,  and  the  jury  should  have 
been  plainly  instructed  that  they  should  determine  the  ques- 
tion of  alteration  from  all  the  evidence.  It  was  also  error 
to  remind  the  jury  that  the  plaintiff  had  not  introduced  evi- 
dence that  John  Horton,  the  maker  of  the  note,  consented  to 
the  alterations,  and  that  she  did  not  claim  that  the  alleged 
alterations  were  innocently  made  or   made   by  a   stranger. 

4. .  :  Of  course,  plaintiff  made  no  such  claim.      She 

liwn-ucifon.  could  well  claim  that  no  alleged  alterations  were 
made  unless  the  defacing  of  the  paper  by  the  large  blot  was 
an  alteration,  and  as  to  that,  she  claimed  that  it  was  not  done 
by  her.  The  jury  should  not  have  been  allowed  to  consider 
the  question  whether  she  sought  to  introduce  evidence  that 
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the  maker  of  the  note  consented  to  the  alterations,  or  that 
the  alterations  were  innocently  made  or  made  by  a  stranger. 
For  the  errors  in  the  instructions  above  set  out,  the  judg- 
ment will  be 

Rbvebsed. 


71    45« 
79    811 I 

I  71    456 
»109  479[ 


Fleming  v.  The  Town  of  Shenandoah. 

1.  Evidence:   absent  witness:   notes  of  testimony  on  fobmeb 

tb[Al:  notice.  Where  a  witness  properly  subpoenaed  by  plaintifiPwas 
out  of  the  state  at  the  time  of  the  trial,  without  the  consent  or  fault  of 
plaintiff,  and  three  or  four  days  previous  to  the  trial,  and  in  term  time, 
plaintiff  learned  that  the  witness  would  be  so  absent,  and  duly  notified 
defendant  that  the  trauscript  of  the  reporter's  notes  of  his  testimony  on 
a  former  trial  would  be  offered  in  evidence,  held  that  such  transcript 
was  admissible,  under  §  3777  of  the  Code  as  amended,  (see  Miller's 
'  Code,)  and  that,  if  any  notice  was  necessary  in  the  case,  that  given  was 
sufficient. 

2.  Instructions:    statement  of   issues:    F0Li/>wiNa    pleadings. 

There  can  be  no  valid  objection  to  a  statement  of  the  issaes  to  the  jury 
in  the  form  in  which  they  are  made  by  the  pleadings,  even  though  an 
issue  is  thus  presented  on  which,  as  a  matter  of  law,  there  can  be  no 
recovery. 

«3.  Damages:  negligenoe:  mental  pain:  instbuction.  In  an  action 
for  an  injury  caused  by  a  defective  sidewalk,  an  instruction  that  plaint- 
iff was  entitled  to  recover  "  for  pain  and  suffering  undergtme  by  her 
and  occasioned  by  the  injury,**  was  not  erroneous  as  authorizing  the 
jury  to  allow  her  damages  for  mental  pain. 

4.  :  INJURY  ON  sidewalk:  amount.    It  appearing  that  plaintiff, 

who  was  a  woman  forty-five  years  old,  was  so  injured  on  defendant's 
defective  sidewalk  that  she  was  disabled  three  or  four  months,  and  that 
her  injuries  are  permanent,  held  that  a  verdict  in  her  favor  for  $1,000 
was  not  excessive. 

Appeal  from  Page  District  CavH. 

Wednesday,  March  16. 

This  is  an  action  to  recover  damages  for  a  personal  injury 
which  the  plaintiif  alleges  she  received  by  a  fall  upon  a 
defective  sidewalk  upon  one  of  the  streets  of  the  town  of 
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Shenandoah,  defendant.     There  was  a  trial  bj  jury,  and  a 
▼ordict  and  judgment  for  the  plaintiff.     Defendant  appeals. 

James  MoCdbe^  for  appellant. 
Stockton  <&  jETeenarhy  for  appellee. 

RoTHBOOK,  J. — I.     This  is  the  second  appeal  by  the  defend- 
ant in  this  case.     See  67  Iowa,  505.     At  the  former  trial  one 

De  Barron  was  a  witness  in  behalf  of  the  plaint- 
1.  svidbncb:  -^ 

absent  wit-      iff.     He  was  not  present  at  the  last  trial.     The 

ness:  notes  of  ^ 

fo?S?rT^f    plaintiff  offered  the  reporter's  notes  of  his  testi- 
uouce.  mony,  taken  upon  the  former  trial,  in  evidence. 

Objection  was  made  by  the  defendant,  and  the  objection  was 
overruled.  It  is  claimed  that  this  ruling  was  erroneous, 
because  there  was  no  sufficient  showing  that  the  plaintiff 
could  not  have  secured  the  attendance  of  the  witness,  and 
the  notice  that  it  was  intended  to  introduce  the  notes  in  evi- 
dence was  insufficient.  It  is  provided  by  section  3777  of 
Miller's  Code  that  *'  said  notes,  or  any  transcript  thereof  duly 
certified  by  the  reporter  of  said  court,  shall  be  admissible,  in 
any  case  in  which  the  same  are  material  and  competent  to 
the  issue  therein,  with  the  same  force  and  effect  as  deposi- 
tions, and  subject  to  the  same  objections,  so  far  as  applica- 
ble."  It  appears  that  the  witness  was  regularly  subpoenaed 
as  a  witness  to  attend  the  trial,  and  that  plaintiff's  counsel 
learned  that  he  was  about  to  go  beyond  the  state.  An  inter- 
view was  sought  with  the  witness,  in  which  he  expressed  his 
determination  to  absent  himself  on  important  business, 
which  he  claimed  must  have  his  attention.  Plaintiff's  coun- 
sel did  not  consent  to  the  absence,  but  insisted  that  the  wit- 
ness should  attend  the  trial.  Thereupon  counsel  for  the 
plaintiff  entered  a  notice  on  the  notice  book  to  the  effect  that 
the  transcript  of  the  testimony  of  the  witness  would  be  offered 
in  evidence  upon  the  trial.  This  notice  was  entered  in  term 
time,  and  some  three  or  four  days  before  the  trial  was  com- 
menced. 
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We  think  that  the  showing  made  as  to  the  absence  of  tlie 
witness  was  sufficient.  It  is  not  disputed  that  ho  was  out  of 
the  state,  and  without  the  fault  of  the  plaintiff  or  her  coun- 
sel. And,  in  our  opinion,  if  any  notice  is  required  that  the 
transcript  will  be  used  as  evidence,  the  notice  given  was  suf- 
ficient. It  is  true,  it  is  not  a  five  days'  notice,  and  it  was 
given  in  term  time,  and  it  would  not  have  been  sufficient 
notice  to  have  taken  a  deposition.  But  the  rule  with  refer- 
ence to  notice  for  taking  depositions  has  no  application  to 
the  transcript.  It  is  like  a  deposition  which  has  been  taken 
with  both  parties  present,  and  the  witness  examined,  cross- 
examined  and  re-examined.  Tlie  ruling  of  the  court  was 
clearly  correct. 

II.  Next,  it  is  claimed  that  the  court  erred  in  its  state- 
ment of  the  issues  in  the  case  in  the  instructions  to  the  jury. 

2.  iNSTHin>  The  statement  of  the  issues  was  a  mere  recital 
meat  or  U-       of  the  allegations  of  the  pleadinffs.     There  was 

SUt!S!  follow-  1  -CJ 

lug  pleading,  a  clausc  in  the  petition  in  which  plaintiff  claims 
that  she  suffered  "great  mental  and  physical  pain"  by  reason 
of  the  alleged  injury.  It  is  contended  that  damages  for  mental 
pain  are  not  recoverable  in  an  action  grounded  upon  mere 
negligence.  We  think  the  defendant  is  precluded  by  the 
record  in  this  case  from  making  that  question.  The  petition 
was  not  attacked  by  motion  or  otherwise.  It  was  answered 
by  a  general  denial.  If  the  court  had  neglected  to  state  all 
of  the  issues,  there  might  be  ground  of  complaint.  But 
there  can  be  no  valid  objection  to  a  statement  of  the  issues 
in  the  form  presented  by  the  parties.     It  is  true  that  the 

3.  DAMAGES-  ^^^^>  ^^  dircctlug  the  jury  as  to  the  elements 
mmJtafp^n:  ^^  damages,  stated  that  plaintiff  was  entitled  to 
instpuction.      recover  "  for  pain  and  suffering  undergone  by  her 

and  occasioned  by  the  injury."  This  is  not  a  direction  to  the 
jury  to  enter  into  an  investigation  of  that  metaphysical 
element  of  damages  denominated  "  mental  pain."  It  is  a 
plain  statement,  having  reference  to  physical  pain  and  soffer- 
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III.  The  other  errors  assigned  and  argued  have  reference 
to  alleged  errors  in  the  instructions  as  to  the  notice  to  the 
oflBcers  of  the  defendant  that  the  sidewalk  in  question  was 
out  of  repair,  and  the  care  requisite  to  be  exercised  by 
the  plaintiff  to  avoid  the  injury.  These  instructions  are  in 
the  usual  form,  and  appear  to  us  to  be  unobjectioifable.  It 
is  also  insisted  that  the  verdict  is  not  sustained  by  the  evidence, 
which,  it  is  claimed,  shows  contributory  negligence  on  the 
part  of  the  plaintiff.  We  cannot  interfere  with  the  verdict 
on  this  ground.  We  are  satisfied  that  the  jury  were  fully 
warranted  in  finding  from  the  evidence  that  the  plaintiff 
exercised  the  requisite  care,  and  that  the  walk  was  defective, 
and  that  the  ofiicers  of  the  defendant  should  have  discovered 
the  defects  and  repaired  them  before  the  plaintiff  was  in- 
jured. 

IV.  Lastly,  it  is  claimed  that  the  damages  awarded  by 
the  jury  are  excessive.  We  cannot  concur  in  this  proposi- 
^ .  tion.     The  verdict  was  $1,000.     The  plaintiff  is 

aSiewJk:  *  woman  aged  forty-five  years.  She  was  dis- 
amount.  abled  by  the  injury  for  some  three  or  four 
months,  and  the  evidence  tends  to  show  that  her  injuries  are 
permanent  It  appears  to  us  that  the  amount  of  the  recov- 
ery is  fully  sustained  by  the  evidence. 

Affirmed. 


71    4501 
WiNANS  V.  HUTCK.  «_^ 

71     459 
104    428 

1.  Contract:  fracd  and  mistake:  reformation.  Plaintiff  purchased  rn^^g, 
of  defendant  a  certain  hotel  property,  which  defendant  showed  to  her,  ^9  ioh| 
bat  she  did  not  know  the  width  of  the  lot,  and  he,  with  the  intent  to 
defraud  her,  executed  and  offered  her  a  deed  describing  only  a  portion 
of  the  lot,  which  deed  she  accepted,  and  took  possession  thereunder, 
sapposing  that  it  properly  described  the  premises  which  she  had  pur- 
chased. These  facts  being  established  by  dear  and  satisfactory  evi- 
dence, held  that  she  was  entitled  to  a  decree  for  a  reformation  of  the 
deed,  so  as  to  describe  the  whole  of  the  lot. 
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Appeal  from,  Wright  District  Court, 

Thubsday,  March  17. 

Action  in  chancery  to  enforce  a  specific  performance  of  a 
contract  tto  convey  lands.  There  was  a  decree  granting  the 
relief  prayed  for  by  plaintiff.     Defendant  appeals. 

Weaver  c&  Baker,  for  appellant. 

Nagle  cfe  Birdsall,  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  plaintiff  purchased 
of  defendant  a  lot  in  the  town  of  Goldfield,  whereon  a  build- 
ing used  as  a  hotel  was  situated.  In  payment  thereof,  she 
conveyed  to  defendant  certain  real  estate  in  Iowa  Falls,  and 
entered  into  the  possession  of  the  hotel  and  lot  purchased  of 
defendant,  who  delivered  to  her  a  deed  for  the  property, 
which,  however,  does  not  cover  all  of  the  lot,  conveying  only 
the  south  forty-four  feet;  the  whole  lot  being  sixty-six  feet 
broad.  It  is  alleged  that  plaintiff  was  not  acquainted  with 
the  boundaries  of  the  lot,  and  that,  when  the  purchase  was 
made,  defendant  pointed  out  to  her  the  whole  lot,  and  certain 
buildings  upon  the  part  not  conveyed,  as  being  the  property 
sold,  but  fraudulently  caused  the  deed  to  describe  but  a  part 
of  the  lot,  plaintiff  believing  that  it  covered  the  whole.  In 
the  original  petition,  plaintiff  prays  that  defendant  be 
required  to  specifically  perform  the  contract,  and  convey  the 
whole  lot,  and,  in  an  amended  petition,  that  the  deed  be 
reformed  in  accord  with  the  contract  of  sale.  The  defendant 
in  his  answer  denies  the  allegations  of  the  petition. 

II.  The  evidence,  in  our  opinion,  establishes,  in  a  manner 
clear,  satisfactory  and  free  from  reasonable  doubt,  that  plaint- 
iff bought  all  of  the  lot.  The  defendant  described  and 
pointed  out  the  whole  of  it,  and  the  buildings  thereon,  as  the 
property  he  sold,  and  in  no  way  indicated  that  he  reserved 
any  part  of  it.  The  description  of  the  lot  as  shown  by  the 
town  plat,  or  its  breadth,  was  in  no  way  referred  to  in  order 
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to  identify  the  property  sold.  He  must  have  known  that 
plaintiff  anderstood  that  she  was  purchasing  the  whole,  and 
by  his  language  and  acts  he  expressed  his  own  understanding 
of  the  sale  as  including  the  whole.  She  was  ignorant  of  the 
dimensions  of  the  lot.  Of  this  ignorance  he  fraudulently 
took  advantage,  and  executed  a  deed  describing  but  a  part 
of  the  Jot.  This  deed  was  accepted  by  plaintiff  through 
inistake.  She  took  possession  of  the  whole 'lot,  and  did  not 
discover  her  mistake  and  plaintiff's  fraud  until  afterwards. 
The  sale  of  the  whole  property,  the  fraud  of  defendant  in 
excepting  a  part  of  it  in  the  deed,  and  the  mistake  of  plaint- 
iff in  accepting  it,  are  shown  by  evidence,  clear,  satisfactory 
.and  free  from  reasonable  doubt.  Upon  this  evidence,  in 
accord  with  authorities  cited  by  defendant's  counsel,  plaintiff 
is  entitled  to  relief.  In  support  of  this  conclusion,  see  the 
following  cases:  James  v.  Cutler^  54  Wis.,  172;  Dane  v, 
Derher^  28  Wis.,  216;  Bryce  v.  Innwrance  Co,^  55  N.  Y., 
240;  DePeyeter  v.  Hashroucky  11  N.  Y.,  582;  Rider  v. 
Powell,  28  N.  Y.,  310;  Wiewall  v.  Hall,  3  Paige,  313; 
Ooodenow  v.  Curtis,  18  Mich.,  298. 
The  decree  of  the  district  court  is  Affirmed. 


CuimiNGHAM  V.  McGoWAN  BT  AL. 

1.  Fromistory  Note:  payment  bt  kbw  notb:  bvidkncb  on  appbal. 
As  there  was  evidence  (see  opinion)  which  raised  a  presumption  that 
the  notes  sued  on  bad  been  paid  by  the  givinsr  of  new  notes,  held  that 
the  finding  of  the  trial  court  in  accord  with  such  presumption  could  not 
be  set  aside  on  appeal. 

Appeal  from  Madison  Circuit  Court. 

Thursday,  March  17. 

Action  on  two  promissory  notes.     The  answer  admits  the 
execution  of  the  notes,  and  pleads  payment.     The  cause  was 
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tried  to  the  court  without  the  intervention  of  a  jury,  and 
judgment  was  entered  for  the  defendants.     Plaintiff  appeals. 

Ruhy  <b  Wilkin^  for  appellant. 
T.  C.  Gilpin^  for  appellees. 

Eeed,  J. — One  of  the  notes  sued  on  was  executed  in  1874, 
and  was  made  payable  to  plaintiff  or  bearer.  The  other  was 
executed  in  1877,  and  was  payable  to  plaintiff  or  order. 
The  defense  pleaded  in  the  answer  is  that  in  1879,  after  the 
maturity  of  these  notes,  the  defendant  McGowan,  who  is  the 
principal  maker,  executed  to  plaintiff  two  other  notes  for 
$1,000  each,  which  he  secured  by  chattel  mortgage,  and 
which  he  subsequently  paid,  and  that  part  of  the  considera- 
tion of  those  notes  was  the  indebtedness  evidenced  by  the 
notes  in  suit. 

The  only  question  in  tlie  case  is  whether  the  finding  of  the 
circuit  court,  that  this  defense  was  established,  is  sustained 
by  the  evidence.  The  evidence  shows,  without  any  conflict, 
that  the  notes  which  were  executed  in  1879  were  given  in 
settlement  of  a  pre-existing  indebtedness.  But  it  was  not 
shown  by  any  direct  or  positive  evidence  just  what  matters 
were  covered  by  the  settlement  It  was  also  proven  that, 
after  the  payment  of  those  notes,  defendant  McGowan  insti- 
tuted an  action  in  equity  for  their  cancellation.  In  that 
action  he  alleged  that  he  had  made  a  number  of  payments  in 
cash  on  the  notes;  also  tiuit  he  had  made  a  number  of  sales 
of  stock  to  plaintiff,  the  i>nc.e  of  which  should  be  credited 
on  the  notes,  and  that  he  had  sold  him  a  farm  for  $3,CS(), 
and  that  it  was  agreed  between  the  parties  that  so  much  of 
said  amount  as  sliould  bo  necessary  for  the  extinguishment 
of  the  debt  evidenced  by  the  notes  should  be  applied  thereon, 
and  the  balance  should  be  paid  in  cash,  and  thfe  notes  sur- 
rendered.  Plaintiff  pleaded  a  counter-claim  in  the  action, 
in  which  he  claimed  to  recover  on  certain  promissory  note? 
executed  by  defendant  after  1879.     lie  was  also  required  to, 
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and  did,  set  out  in  liis  answer  all  the  notes  he  then  claimed 
to  hold  against  defendant.  But  neither  the  answer  nor  the 
counter-claim  made  any  reference  to  the  notes  in  suit.  The 
notes  sued  on  have  not  been  produced  in  this  court  for  oui- 
inspection,  but  it  has  not  been  tlairaed  in  argument  timt 
either  of  them  bears  any  evidence  of  having  been  negotiated 
by  plaintiff,  and  there  was  no  evidence  that  either  of  theni 
was  ever  out  of  his  possession. 

On  this  state  of  the  evidence  it  cannot  be  said  that  the 
finding  of  the  circuit  court  is  without  support.  The  facts 
proven  tend  to  support  the  defense  pleaded  in  the  answer. 
The  reasonable  presumption,  from  the  facts  that  the  notes 
executed  in  1879  were  given  for  a  pre-existing  indebtedness, 
and  that  plaintiff  made  no  claim  upon  them  in  the  equity 
action,  is  that  they  were  included  in  the  settlement,  and  that 
plaintiff  did  not  set  them  up  in  his  counter-claim,  for  the 
reason  that  they  had  been  satisfied.  If  he  was  not  then  the 
owner  of  them,  that  was  a  fact  peculiarly  within  his  knowl- 
edge, and  he  should  have  proven  it.  The  case  in  this  court, 
however,  is  governed  by  the  well-settled  rule  that  the  verdict 
of  a  jury,  or  the  finding  of  the  trial  court  on  a  question  of 
fact  in  an  ordinary  action,  will  be  disturbed  only  when  it  is 
clearly  without  support  in  the  evidence. 

Affirmed. 


Lambebt  v.  Shetler  et  al. 

Surety:  discharge  op  by  extension  of  time:  knowledge  and 
CONSENT.  Granting  an  extension  of  time  to  the  principal  on  a  note 
will  dischargee  the  surety,  onless  he  consents  to  such  extension;  but  a 
mere  knowledge  of  the  extension,  without  jnore,  is  not  equivalent  to  a 
consent. 

: :  evidence  on  appeal.    Inasmuch  as  there  was  evidence 

(see  opinion)  before  the  trial  court  tending  to  show  that  plaintiff  had 
agreed  to  an  extension  of  time. upon  the  note  in  suit,  and  that  the 
appellee,  a  surety  thereon,  did  not  consent  to  such  extension,  held  that 
a  judgment  discharging  thtf  surety  could  not  be  interfered  with  on 
appeal. 
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Appeal  from  JohuBon  District  Cov/rt, 

Thubsday,  Maboh  17. 

Action  at  law  on  a  promissory  note.  Trial  to  the  court. 
Judgment  iox  the  defendant  Joseph  Shetler,  and  the  plaintiff 
appeals. 

S.  'H.  Favrall  and  Remley  <&  Hemley^  for  appellant. 
Boal  <b  Jackson^  for  appellees. 

Sbevers,  J. — This  case  was  before  the  court  at  a  former 
term,  and  is  reported  in  62  Iowa,  72.  When  it  was  redock- 
eted  in  the  district  court,  the  plaintiff  filed  a  reply  to  the 
answer,  and  therein  pleaded  that  Joseph  Shetler  consented  to 
the  extension  of  time  given  the  principal  on  the  note,  and 
other  defenses  which  will  be  hereafter  suflSciently  referred  to. 

1.  That  Joseph  Shetler  had  knowledge  of  the  agreement 
set  out  in  the  opinion  in  62  Iowa,  72,  is  conceded,  as  we 
understand,  by  counsel  for  the  defendant;  but  it  is  contended 
that  there  is  no  sufficient  evidence  that  he  ever  consented 
thereto.  The  district  court  must  have  found  the  fact  to  be 
as  claimed  by  counsel  for  the  appellee,  and  we  cannot  say 
that  such  finding  is  not  sustained  by  the  evidence.  It  is 
undoubtedly  true,  we  think,  that,  if  an  extension  of  time  is 
granted  the  principal,  the  surety  is  discharged  unless  he  con- 
sents thereto.  Mere  knowledge  of  such  extension,  without 
more,  is  immaterial.  A  careful  consideration  of  the  record 
satisfies  us  that  the  only  evidence  which  tends  to  show  such 
knowledge  is  a  certain  paper  signed  by  the  appellee  and  two 
others,  wherein  they  agreed  to  pay  certain  sums  of  money 
for  the  purpose  of  "ascertaining  what  can  be  done  towards 
raising  the  amount  necessary  to  pay  off  or  assume  the  indebt- 
edness in  full  discharge  of  Christian  Shetler  and  his  sure- 
ties; *  *  *  thip  paper  not  to  be  used  until  a 
committee  of  the  subscribers  hereto  shall  have  determined 
that  enough  is  raised  to  pay  off  said  debts  or  discount,  and 
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ill  full  discharge  of  said  Shetler  and  his  sureties."  This 
paper  is  dated  on  the  ninth  day  of  April,  1877,  and  thereby 
the  appellee  agreed  to  pay  a  certain  amount  for  the  purpose 
stated.  It  is  insisted  by  counsel  for  the  appellant  that  this 
paper  recognizes  the  existence  of,  and  refers  to,  the  agreement 
set  out  in  62  Iowa,  72.  This  latter  paper  is  dated  in  May, 
1877.  The  appellee  testifies  that,  when  he  executed  the  for- 
mer paper,  he  had  no  knowledge  of  the  latter.  There  is 
some  evidence  tending  to  show  that  he  may  have  been  mis- 
taken in  this  respect.  An  answer  sworn  to  by  him  in  another 
action  is  relied  on  by  appellant,  but  it  is  not  so  decidedly 
clear  that  it  should  be  so  construed  as  to  warrant  us  in  dis- 
turbing the  finding  of  the  court.  Upon  a  careful  considera- 
.  tion  of  the  whole  record,  and  being  mindful  of  the  fact  that 
the  district  court  had  the  opportunity  of  seeing  and  hearing 
the  appell^  when  on  the  stand  as  a  witness,  we  cannot  say 
that  the  finding  of  the  court  is  not  sufficiently  sustained  by 
the  evidence.  It  is  by  no  means  certain  that,  at  the  time  the 
defendant  signed  the  April  agreement,  he  had  knowledge  of 
the  one  subsequently  dated.  It  may  be  true  that  there  had 
been  some  discussion  among  the  creditors  prior  to  April  in 
relation  to  the  matter,  but  we  are  unable  to  say  that  it  had 
resulted  in  an  agreement  which  had  been  reduced  to  writing, 
or  even  that  its  terms  and  conditions  had  been  certainly 
agreed  upon.  The  paper  signed  by  the  appellee  clearly  con- 
templates that  he  and  other  sureties  were  to  be  absolutely 
discharged.  We  therefore  are  unable  to  concede  that  the 
finding  of  the  court  as  to  the  consent  of  the  appellee  is  not 
sustained  by  the  evidence. 

II.  The  only  other  question  we  deem  material  is,  whether 
John  Lambert  was  bound  by  the  May  agreement.  It  is  con- 
tended that  he  was  not,  because  it  was  to  be  signed  by  all 
the  creditors,  and  that  this  was  not  done.  By  reference  to 
the  agreement  as  set  out  in  full  in  62  Iowa,  72,  we  think  it 
will  clearly  appear  that  it  is  not  so  provided  on  the  face  of 
sucli  instrument.  The  expression,  "We,  the  subscribers. 
Vol.  LXXI— 80 
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creditors,"  it  seems  to  us,  should  be  construed  as  meaning 
that  it  is  an  agreement  between  all  creditors  who  may 
sign  the  agreement,  and  is  binding  on  them,  whether  all 
sign  it  or  not.  We  do  not  understand  that  counsel  for  the 
appellant  claims  otherwise;  but  it  is  said  Mr.  Ooldren  testi- 
tied  that  the  understanding  was  that  it  was  to  be  signed  by 
all  the  creditors.  The  evidence  of  Mr.  Ooldren,  however, 
when  read  all  together,  is  not  entirely  clear.  To  an  extent,  it 
is  somewhat  qualified,  and  it  clearly  appears,  we  think,  that 
the  appellee  had  no  knowledge  of  such  condition;  nor  does 
It  appear  that  all  the  other  persons  who  signed  the  agreement 
had  knowledge  thereof.  There  are  some  other  circumstances 
relied  on  by  the  appellant  in  support  of  the  proposition  above 
stated;  but,  upon  the  whole  record,  we  think  the  district 
court  was  fully  warranted  in  finding  that  it  was  underetood 
that  the  May  agreement  was  not  to  be  signed  by  all  the  cred- 
itors before  it  should  be  regarded  as  binding  on  those  who 
did  execute  it,  and  therefore  the  judgment  must  be 

Affirmed. 


Ashley  et  al.  v.  The  Town  of  Calliope. 

4^j6|      I.  Cities  and  Towns:  rival  villages  in  one  corpobation:  bever- 
3i7|  ANCE.    Where  a  Rmall  village  became  iocorporated,  and  included  terri- 

tory two  miles  loner  and  one  mile  wide,  and  a  rival  village  afterwards 
sprang  op  in  another  portion  of  the  territory  bo  included,  and  the  inter- 
ests  of  the  villages,  whose  centres  were  about  a  mile  apart,  were  antag- 
onistic, and  the  land  lying  between  them  was  not  platted  or  used  for 
town  purposes,  held  that  a  petition  by  the  people  of  the  new  village, 
under  §§  440-446  of  the  Code,  for  a  severance  of  their  territory  from 
the  corporation,  was  properly  granted. 

Appeal  from  Sioux  Circuit  CovH. 

Thursday,  Maeoh  17. 

This  is  a  special  proceeding,  by  which  it  is  sought  to  strike 
>ut  or  sever  from  the  incorporated  town  of  Oalliope  certain 
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territory  on  which  the  plaintiffs  reside.  There  was  a  trial 
by  jury,  alid  a  verdict  was  returned  directing  the  territory 
in  question  to  be  severed  from  the  incorporation.  Upon  thif 
verdict  an  order  was  made  appointing  commissioners  tc 
adjust  the  terms  upon  which  the  severance  should  be  made 
Defendant  appeals. 

TFm.  Hutchinson  and  Argo  <&  McDuffie^  for  appellant. 

Finley  Burke  and  Oeorge  W.  Hewitt^  for  appellees. 

KoTHBOCK,  J. — Numerous  objections  are  urged  by  counsel 
for  the  defendant  to  the  proceedings.  They  involve  the  suf- 
ficiency of  the  petition  in  the  matter  of  whether  it  was 
signed  by  a  majority  of  the  resident  property  holders  of  that 
part  of  the  town  sought  to  be  severed;  whether  the  proper 
notice  of  the  filing  of  the  petition  was  given;  and  other 
alleged  defects  in  the  proceedings.  We  have  examined  the 
record  and  evidence  with  care,  and  our  conclusion  is  that  the 
jury  was  warranted  in  finding  that  the  statute  was  in  these 
respects  fully  complied  with.  It  will  be  observed  that  the 
statute  (Code,  §§  440-446,  inclusive)  provides  a  method  for 
the  trial  of  the  question  which  is  somewhat  novel  in  its  char- 
acter. It  authorizes  evidence  in  the  form  of  afiSdadits  to  be 
introduced  on  the  trial.  AflSdavits  were  introduced  by  both 
parties,  and  the  defendant  was  permitted  to  cross-examine 
the  plaintiffs'  afiiants  as  to  the  statements  of  fact  in  their 
afSdavits.  Complaint  is  made  by  the  appellant  of  the  stat- 
ute, in  that  it  authorizes  the  use  of  afiidavits  as  evidence. 
We  know  of  no  reason  why  this  may  not  be  done  in  this 
peculiar  proceeding.  It  is  a  mere  preliminary  inquiry  as  to 
the  propriety  of  maintaining  the  corporate  limits  of  a  town 
to  its  present  proportions.  If,  in  the  discretion  of  the  court 
'or  jury,  the  municipal  corporation  ought  not  to  include 
within  its  lines  the  territory  sought  to  be  severed,  commis- 
sioners are  appointed  to  adjust  and  determine  the  terms  of 
the  separation. 
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It  appears  to  us  that  the  only  question  proper  to  be  con- 
sidered  in  the  appeal  from  the  order  appointing  the  commis- 
sioners is,  whether  the  court  and  jury  abused  the  discretion 
reposed  in  them  by  the  statute.  If,  from  the  record  and 
evidence,  it  is  manifest  that  the  territory  in  question  ouglit 
not  to  be  severed  and  stricken  from  the  corporate  limits,  then 
the  order  should  be  reversed.  We  find  no  just  cause  for 
interfering  with  the  action  of  the  court  and  jury  in  this  case; 
and  here  we  may  say,  in  answer  to  objections  to  the  evidence, 
that  evidence  on  the  question  involved  necessarily  takes  a 
very  wide  range.  The  inquiry  is,  ought  the  residents  of 
the  territoi'y  proposed  to  be  severed  be  required  to  remain 
under  the  municipal  control  of  the  corporation?  This 
involves,  not  only  the  proximity  of  the  property  to  tlie 
improved  part  of  the  territory  incorporated,  but  involves 
other  questions,  such  as  school  privileges,  municipal  control, 
rivalries  in  business  enterprises,  and  the  like. 

The  principal  facts  in  this  case  are  that  the  town  of  Calli- 
ope was  incorporated  in  October,  1882.  It  is  a  station  and 
village  on  the  line  of  the  Chicago,  Milwaukee  &  St.  Paul 
Railroad.  Before  the  town  was  incorporated,  the  Chicago  & 
Northwestern  Railroad  Company  constructed  a  railroad 
which  crosses  the  Chicago,  Milwaukee  &  St.  Paul  line  about 
a  mile  from  the  village  of  Calliope.  At  or  near  the  crossing 
a  town  was  laid  out,  platted,  and  named  Hawarden.  The 
village  of  Calliope  incorporated  a  tract  of  territory  two  miles 
in  length  by  nearly  a  mile  in  width,  and  includes  therein  the 
plat  of  the  town  of  Hawarden.  Calliope  was  then  a  village 
of  several  hundred  inhabitants.  Hawarden  has  now  become 
a  village  of  some  pretensions.  Each  village  has  a  post-oflSce 
and  railroad  depot,  and  it  is  about  a  mile  from  the  business 
center  of  one  village  to  the  other.  The  land  between  the  vil- 
lages is  not  platted  into  lots,  nor  used  as  town  property. 
There  has  been  some  contention  and  litigation  about  the  erec- 
tion of  a  school -house  in  the  corporation,  which  by  law  con- 
stitutes  an   independent   school   district.     It  will   thus   be 
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Been  that  these  two  villages  are  rivals,  each  striving  for 
the  bnsiness  of  the  surrounding  country,  and  they  are  of  ne- 
cessity antagonistic  to  each  other.  It  appears  to  us  that  the 
order  directing  a  severance  ought  not  to  be  disturbed. 
There  is  no  evidence  warranting  the  claim  made  that  the 
intervening  territory  will  soon  be  necessary  for  residence  and 
business  purposes  so  as  to  make  a  compact  city.  The  fact  is 
that  each  village  has  its  own  post-oflBce,  its  merchants,  law- 
yers, doctors,  "butchers,  and  bakers;**  and  if  the  village  of 
Hawarden  desires  to  throw  off  municipal  control,  we  think 
the  jury  was  warranted  in  finding  that  it  ought  to  be  allowed 
to  "go  in  peace.*' 

Affibmbd. 


Colby  v.  MoOmbeb  et  al. 

1.  Acknowledgment:  certificate:  title  of  officer.  Where  the 
title  of  the  officer  taking  an  acknowled^nnent  appears  in  the  body  of 
the  certificate,  this  is  sufficient,  under  §  1958  of  the  Code,  and  such 
title  need  not  be  again  written  after  the  officer's  signature. 

L  Ploading:  issue  without  beplt.  Where,  in  an  action  to  foreclose  a 
mortgage,  plaintiff  ^eged  that  his  mortgage  was  superior  to  defend- 
ant's judgment,  and  defendant,  in  what  he  called  a  counter-claim, 
alleged  that  his  judgment  was  superior  to  the  mortgage,  held  that  no 
reply  was  necessary  to  put  in  issue  such  allegation  of  the  counter- 
claim. 

j.  Mortgage:  forbclosubb  bt  plbdgbb  befobb  his  claim  is  dub: 
objection  bt  junior  uen- holder,  a  mortgage  assigned  as  collat- 
eral security  for  a  much  smaller  debt  may  be  foreclosed,  when  due,  by 
the  holder,  at  least  as  against  a  defendant  who  is  merely  a  junior  lien- 
holder,  for  the  whole  amount  thereof,  and  before  the  last  secured  debt 
is  due. 

4. :  fobbclosubb:  priority:  evidence.    Where,  on  the  face  of 

the  record,  plaintiff's  mortgage  was  superior  to  defendant's  judgment, 
defendant  could  not  claim  that  a  decree  declaring  the  mortgage  superior 
was  not  warranted  by  the  evidence,  when  he  failed  to  introduce  any 
evidence  to  impeach  the  records. 
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Appeal  from  CPBri&n  Circuit  Court. 

Thuesday,  Maboh  17. 

This  is  an  action  in  equity  for  the  foreclosure  of  a  mort 
ffage.  There  was  a  judgment  and  decree  for  the  plaintiff. 
Defendant  Warren  Walker  appeals. 

Warren  Walker^  for  himself. 

-E*.  C.  HugheSy  for  appellee. 

EoTHBOOK,  J. — I.  The  petition  is  in  the  usual  form.  It 
is  based  upon  certain  promissory  notes  made  by  the  defend- 
ant McOmber  to  one  McAndrews,  and  a  mortgage  upon  cer- 
tain real  estate,  executed  by  McOmber  and  wife,  to  secure 
the  payment  of  the  notes.  It  also  sets  forth  an  assignment 
of  the  mortgage  by  McAndrews  to  the  plaintiff.  McOmber 
and  wife  were  made  defendants,  and  a  judgment  on  the  notes 
and  decree  of  foreclosure  were  demanded  against  them.  H. 
O.  Stanton,  Bowles  &  Newcomb  and  Warren  Walker  were 
also  made  defendants  upon  the  ground,  as  stated  in  the  peti. 
tion,  that  they  had  or  claimed  some  interest  in  the  mortgaged 
property,  and  it  was  averred  that  whatever  lien  or  interest 
they  had  was  junior  and  inferior  to  the  mortgage.  None  of 
the  defendants  made  any  appearance  to  the  action,  excepting 
Warren  Walker.  A  default  was  entered  against  all  of  the 
defendants  who  failed  to  appear,  and  a  judgment  and  dcH^ree 
of  foreclosure  were  entered  against  them.  Walker  filed  an 
answer,  in  which  he  claimed  a  lien  on  the  mortgaged  prop- 
erty by  virtue  of  a  judgment  against  McOmber  and  his  wife, 
rendered  on  the  twenty-fifth  day  of  September,  1884.  He 
also  averred  that  the  plaintiff  was  not  the  real  party  in  inter- 
est, because  McOmber  and  wife  had  conveyed  the  mortgaged 
property  to  McAndrews,  and  that  he  was  therefore  the  proper 
party  plaintiff.  He  also  averred  that  his  judgment  lien  wa« 
superior  to  the  lien  of  the  mortgage. 

The  mortgage  was  recorded  some  time  before  the  judgment 
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was  rendered;  and  the  answer,  which  is  denominated  a  conn- 
terckim,  does  not  state  why  the  judgment  should  bo  the 
superior  lien,  unless  the  pleader  meant  it  to  be  understood 
that  the  mortgage  was  extinguished  because  the  mortgagor 
had  conveyed  the  land  to  the  original  mortgagee.  This,  how- 
ever, does  not  appear  to  have  been  claimed  on  the  trial,  and,  of 
course,  it  could  not  be  so  claimed,  because  the  mortgagee 
would  have  the  right  to  use  the  mortgage  as  a  protection 
against  subsequent  liens,  even  if  the  land  was  conveyed  to 
him. 

The  plaintiff  oflTered  the  mortgage  and  assignment  thereof 
as  evidence.  Walker  objected  because  the  instruments  were 
1  ACKNowL-  ^^^  properly  acknowledged.  The  acknowledg- 
Srtiflcat©':  naents  appear  to  have  been  taken  before  Frank 
title  of  officer,  p^tch,  a  notary  public  of  O'Brien  county.  They 
are  signed  "Fbajtk  Patch,  Notary  Public."  Appellant  con- 
tends that  the  acknowledgments  are  defective  because  the 
notary  did  not  write  the  words,  "for  O'Brieit  county,"  after 
his  name.  This  was  not  necessary.  The  body  of  the  cer- 
tificates recite  in  plain  and  unmistakable  language  that  Frank 
Patch  was  a  notary  public  in  and  for  O'Brien  county,  and 
this  was  sufficient.  Section. 1958  of  the  Code  requires  that 
the  certificate  of  acknowledgment  shall  set  forth  the  title  of 
the  court  or  person  before  whom  the  acknowledgment  was 
taken.  The  proper  place  to  make  the  recital  is  in  the  body 
of  the  certificate,  and  the  law  does  not  require  a  repetition  of 
it  after  the  signature.  The  decisions  of  this  court  cited  by 
appellant  are  not  inconsistent  with  this  ruling.  This  is  «o 
apparent  that  we  cannot  take  the  time  to  cite  them  and  com- 
ment upon  them.  If  they  did  so  hold,  they  would  be  in 
plain  conflict  with  the  statute  above  cited. 

II.     It  is  claimed  that  the  counter-claim  should  have  beon 

regarded  as  admitted,  because  the  plaintiff  did  not  reply 

1.  PLBADijro:    thereto.     No  reply  was  necessary.     The  plaintiff 

tasuewithout   j^^j  already  set  forth  in  the  petition   that   the 

mortgage  was  the  superior  lien,  and  the  defendant  set  forth 
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ia  general  terms  that  the  judgment  was  a  lien  prior  to  the 
mortgage.     This  made  an  issue  between  the  parties. 

III.  The  assignment  of  the  mortgage  was  made  as  coU 
lateral  security  for  a  note  of  $600.  The  mortgage  secured 
3.  mortqage:   about  $1,300-     Appellant  insists  that,  as  the  note 

Se^^^^^  for  $600  is  not  yet  due,  the  plaintiff  could  not 
due:  objec-  maintain  the  action,  and  in  any  event  the  jndg- 
lien-hoider.  ment  should  not  have  been  rendered  for  more 
than  the  $600  and  interest.  It  may  be  that,  if  the  makers 
of  the  mortgage  had  defended  the  action,  they  would  have  had 
the  right  to  raise  these  questions.  But  the  appellant  is  in 
no  position  to  defend  for  them.  Besides,  the  mortgage  was 
due,  and  the  assignment  authorized  the  plaintiff  to  collect  it. 
'  The  rights  of  priority  claimed  by  appellant  do  not  depend 
on  the  fact  that  the  note  held  by  plaintiff  upon  McAndrews 
is  not  due. 

IV.  There  are  other  questions  urged  by  appellant,  which 
we  do  not  think  it  necessary  to  discuss.     They  appear  to  be 

.  founded  on  the  idea  that  the  decree  is  against 

ority^ev?-^'  ^^®  evidence.  The  sum  of  the  whole  matter  is 
dence.  ^jj^^  ^|jg  records  show  that  the  appellant's  judg- 

ment is  junior  to  the  mortgage.  It  was  incumbent  ou  him 
to  show  that,  notwithstanding  this  fact,  he  was  entitled  to 
the  superior  equity.  The  plaintiff  might  well  stand  upon 
the  mortgage  and  its  assignment,  because  appellant  offered 
no  evidence  that  invalidated  them  in  any  way.  It  is  true,  it 
appears  that  the  mortgagors  had  made  a  quitclaim  deed  of 
the  mortgaged  property  to  McAndrews,  and  perhaps  it  would 
have  been  wise  for  the  plaintiff  to  have  made  him  a  party 
defendant,  and  foreclosed  whatever  right  he  had.  But  we 
need  not  determine  whether  or  not  he  was  a  necessary  party. 
Appellant  has  had  his  judgment  lien  adjudicated,  and  he 
ought  to  be  content. 

Affibmed. 
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Thb  Fabmebs'  &  Traders'  Bank  of  Leon  v.  Cohen  et  al. 

1.  Venue:  action  in  wrong  county:  misjoindbr:  chanob  of  tbnue: 
COSTS.  Y.  &  P.,  residents  of  Decatur  county,  drew  in  their  own  favor 
a  draft  on  C,  a  resident  of  Polk  county,  and  indorsed  it  to  the  plaintiff. 
C.  refused  to  honor  the  draft,  and  plaintiff  brought  suit  thereon  against 
the  drawers  and  the  drawee  in  Decatur  county.    Held— 

(1)    That  C.  was  improperly  joined  with  T.  &  P.,  and  tliat  as  to  C. 
Decatur  was  as  essentially  the  wrong  county  as  if  he  had  been  sued 
alone. 

{2)  That  C.  was  entitled  to  have  the  cause  as  to  him  removed  to  the 
county  of  his  residence,  and  to  an  allowance  for  his  expenses  in 
attending  in  the  wrong  county  to  secure  such  removal. 

(3)  That,  after  his  motion  for  such  relief  had  been  overruled,  and  he 
had  filed  an  answer,  and  the  plaintiff  had  dismissed  the  cause 
without  prejudice  as  to  him,  he  was  yet  entitled  to  his  expenses  for 
appearing  in  the  wrong  county. 

Appeal  from  Decatur  District  Court. 

Thursday,  March  17. 

This  action  was  brought  against  the  defendant  Cohen  on  an 
accoant  for  attorney's  fees,  and  against  the  defendants  Young 
&  Parrish,  on  a  di*aft.  The  defendant  Cohen  appeared,  and 
filed  a  motion  for  the  removal  of  the  case  as  to  him  from  the 
district  court  of  Decatur  county  to  the  district  court  of  Polk 
county,  and  for  an  allowance  of  his  expenses;  the  motion 
being  based  upon  the  ground  that  he  was  a  resident  of  Polk 
county.  The  court  overruled  the  motion,  to  which  he 
excepted.  He  then  liled  an  answer.  Afterwards,  the  plaint- 
iff dismissed  the  action  as  to  Cohen,  and  took  judgment 
against  the  other  defendants.  From  the  order  overruling  the 
defendant  Cohen's  motion  for  a  removal,  and  for  an  allowance 
for  expenses,  he  appeals. 

Read^  Hutchinson  <&  Headj  for  appellant. 

Stephen  Yarga^  for  appellee, 

Adams,  Ch.  J. — The  case  comes  to  us  upon  a  certificatCi 
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the  amount  involved  being  less  than  $100,  and  the  questions 
certified  are  as  follows: 

^^  First.  When  action  is  commenced  in  Decatur  county 
by  a  resident  thereof  against  another  resident,  also  joining 
with  such  resident  defendant  a  resident  of  Polk  county,  Iowa, 
and  where  the  plajn  tiff  alleges  as  cause  of  action  that  defend- 
ant Cohen,  who  was  a  resident  of  Polk  county,  was  indebted 
to  tlie  other  defendants  in  the  sum  of  seventy-five  dolhirs  for 
professional  services;  that  defendants  Young  &  Parrish  drew 
a  sight  dratit  upon  said  Cohen  for  seventy-five  dollars,  stated 
in  said  draft  to  be  for  said  professional  services,  in  favor  of 
themselves,  and  indorsed  the  same  to  the  plaintiff;  and  that 
said  Cohen  refused  to  accept  said  draft,  and  refused  payment 
thereof;  and  that,  by  reason  of  the  premises,  defendants  are 
indebted  to  the  plaintiff  in  said  sum  of  seventy-five  dollars, 
— a  copy  of  said  draft  being  set  out  in  the  petition  showing 
the  indorsement  to  plaintiff  by  Young  i&  Parrish ;  and  when,  be- 
fore answer,  such  non-resident  defendant  appeared  and  moved 
the  court  to  change  the  place  of  trial  of  said  cause,  so  far  as  the 
same  related  to  him,  to  Polk  county,  the  county  of  his  resi- 
dence, on  the  ground  of  his  residence  in  Polk  county;  and 
that  the  action  of  plaintiff  as  to  him  was  improperly  brought 
in  Decatur  county,  and  to  award  him  his  costs  and  compen- 
sation for  attending  at  the  wrong  county, — did  the  court  err 
in  overruling  said  motion,  and  in  refusing  to  grant  such 
change  of  place  of  trial,  and  to  award  costs  and  compensation 
as  asked? 

"  Second.  When  action  is  brought  as  above  stated,  refer- 
ence being  made  to  the  statements  above  contained,  and  they 
being  made  a  part  hereof,  and,  in  addition  thereto,  when, 
after  judgment  is  rendered  by  default  against  such  resident 
defendants  upon  said  draft  as  the  drawers  and  indorsers 
thereof,  and  where,  after  the  overruling  of  such  non-resident's 
motion  to  change  the  place  of  trial  to  the  county  of  his  residence 
as  above  stated,  such  non-resident  defendant  answers,  deny- 
ing any  indebtedness,  and  setting  up  a  misjoinder  of  causes 
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of  action  and  of  defendants,  and  want  of  jurisdiction  over 
liim  by  reason  thereof,  and  of  his  residence  in  Polk  connty, 
Iowa;  and  where,  when  such  cause  is  called  for  trial  on  the 
issues  between  plaintiff  and  such  defendant  on  motion  of 
plaintiff,  the  action  is  dismissed  without  prejudice,  and  the 
said  defendant  thereupon  moves  the  court  to  award  him, 
against  plaintiff,  his  costs  and  compensation  and  expenses 
incurred  by  reason  of  being  compelled  to  attend  at  the  wrong 
county  for  the  trial  of  said  cause,  on  the  ground  of  his  resi- 
dence in  Polk  county,  his  improper  joinder  in  said  action, 
tlie  bringing  of  said  action  against  him  in  Decatur  county, 
and  the  failure  to  obtain  judgment  against  such  non-resident 
defendant  on  the  alleged  cause  of  action  against  such  non- 
resident defendant,  and  to  award  him  his  costs,  compensa- 
tion and  expenses, — did  the  court  err  in  overruling  said 
motion,  and  refusing  to  award  such  costs,  compensation  and 
expenses?" 

It  is  manifest  that  the  liability  of  YouDg  and  Parrish  was 
solely  upon  the  draft,  and  in  no  way  dependent  upon  the 
question  of  Cohen's  liability.  The  two  causes  of  action  were 
distinct.  There  was,  therefore,  an  improper  joinder,  and 
Decatur  county  was,  as  to  Cohen,  as  essentiall3^  the  wrong 
county  as  if  he  had  been  sued  alone.  He  had,  tlien,  a  right 
to  have  the  case  sent  to  Polk  county,  and,  after  he  had  been 
put  to  the  expense  of  filing  a  motion  for  that  purpose,  we 
think  that  he  was  entitled  to  an  allowance  for  expenses.  It 
was,  of  course,  the  plaintiff's  right  to  dismiss  as  to  him;  but 
we  do  not  think  that  the  dismissal  should  affect  Cohen's 
rights  to  an  allowance  for  expenses.  Such  allowance,  it 
appears  to  us,  was  in  the  nature  of  costs,  and  a  defendant, 
though  the  action  be  dismissed  as  to  him,  is  still  in  court  for 
the  determination  of  any  question  of  costs.  The  case,  we 
think,  must  be  reversed,  and  remanded  for  such  order  in 
respect  to  an  allowance  for  expenses  as  would  have  been 
l)ropcr  if  the  motion  for  a  removal  had  been  sustained. 

Ekvkksed. 
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1.  Homestead:  judicial  sale:  bale  of  otheb  pbofbrtt  first:  com- 
pliance WITH  STATUTE.  C.  held  a  mortgage  on  eighty  acres  of  land 
owned  by  S.,  one  forty  of  which  was  his  homestead.  C.  also  held  a  judg- 
ment against  S.,  which  was  a  lien  on  the  forty  other  than  the  home- 
stead. Each  forty  was  worth  $1,000.  At  a  judicial  sale  under  a  fore- 
closure of  the  mortgage,  G.  bought  the  forty  other  than  the  homestead 
for  $100,  and  he  bought  the  homestead  forty  for  $647.  On  the  same 
day,  at  an  execution  sale  under  his  judgment,  he  bought  the  forty  other 
than  the  homestead  for  $867.  He  was  the  only  bidder.  In  due  time  a 
sheriff  *s  deed  was  made  for  the  whole  tract  to  C.'s  assignee  of  the  certif- 
icates. About  six  months  later,  S.*s  wife  began  this  action  to  set  aside 
the  foreclosure  eale,  on  the  ground  that  the  land  other  than  the  home- 
stead had  not  been  first  exhausted  before  the  sale  of  the  homestead,  as 
required  by  statute,  and  that  it  was  sold  for  a  grossly  inadequate  price; 
but  held  that,  in  the  absence  of  a  showing  that  the  sale  had  not  been 
fidrly  conducted,  equity  could  not  grant  her  petition. 

Appeal  from  Dallds  Circuit  Court. 

Thursday,  March  17. 

This  is  an  action  in  equity,  by  which  it  is  sought  to  set 
aside  and  cancel  a  sheriff's  sale  of  eighty  acres  of  land,  part 
of  which  is  claimed  to  be  the  homestead  of  the  plaintiff. 
There  was  a  demurrer  to  the  petition,  which  was  sustained, 
and  plaintiff  appeals. 

.    If.  S.  Wilcox^  for  appellant. 

Kauffiaan  &  Guernsey^  for  appellee. 

Rothrock,  J. — It  is  averred  in  the  petition  that  the 
plaintiff  and  James  Sigerson  were  husband  and  wife,  and 
that  the  defendant  L.  L.  Collins  was  the  assignee  of  a  mort- 
gage upon  the  eighty  acres  of  land  in  controversy.  One 
forty  of  the  land  was  the  homestead  of  the  plaintiff  and  her 
husband.  The  title  to  the  land  was  in  the  husband,  and  the 
mortgage  was  a  lien  upon  the  whole  tract.  Collins  also  held 
a  judgment  against  James  Sigerson,  which  was  a  lien  upon 
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the  forty  acres  other  than  the  homestead.  The  mortgage 
*  was  foreclosed,  and,  at  the  sheriff's  sale  of  the  land  lipon 
special  execution,  which  sale  took  place  on  the  twentieth  day 
of  April,  1884,  Collins  bid  on  the  land  other  than  the  home- 
stead the  sum  of  $100,  and,  that  being  theonly  bid  therefor, 
the  same  was  struck  off  and  sold  to  him  for  that  sum.  At 
the  same  sale  Collins  purchased  the.homestead  forty  acres  for 
the  sum  of  $647.  The  sheriff  issued  to  Collins  the  usual 
certificates  of  purchase,  and  a  few  days  after  the  sale  Collins 
assigned  the  certificates  to  the  defendant  M.  E.  Collins.  A 
general  execution  was  issued  on  the  judgment  of  Collins 
against  James  Sigerson;  and,  on  the  same  day  of  the  sale 
for  the  mortgage  lien,  the  forty  acres  other  than  the  home- 
stead was  sold  to  Collins  on  the  general  execution  for  the 
sum  of  $867,  and  a  sheriff's  certificate  of  sale  was  issued  to 
him,  which  was  also  assigned  to  the  defendant  M.  E.  Collins. 
On  the  twenty-ninth  day  of  April,  1885,  the  sheriff  executed 
a  deed  of  the  land  to  M.  E.  Collins  in  accordance  with  said 
sales. 

This  action  was  commenced  in  October,  1885.  The 
ground  upon  which  it  is  claimed  that  the  sale  under  the 
mortgage  foreclosure  should  be  set  aside  is,  that  each  of  the 
forty  acre  tracts  was  worth  $1,000,  and  that,  when  the  prop- 
erty was  offered  for  sale,  there  was  no  one  to  bid  upon  it  but 
L.  L.  Collins,  and  that  he  bid  $100  for  the  forty  other  than 
the  homestead,  as  a  pretended  compliance  with  the  statute, 
which  requires  that  the  real  estate  other  than  the  homestead 
shall  be  first  exhausted,  and  he  bid  the  nominal  sum  of  $100 
so  as  to  collect  the  mortgage  lien  from  the  homestead  as  far 
as  possible,  and  thus  have  a  large  margin  in  value  of  the  other 
forty  acres  from  which  to  collect  his  judgment,  whidi  was 
not  a  lien  upon  the  homestead.  It  is  not  charged  that  Col- 
lins practiced  any  fraud  at  the  sales  of  the  land,  nor  that  he 
in  any  manner  prevented  others  from  being  present  and  bid- 
ding at  the  sales.  It  is  claimed,  however,  that  the  sale  of 
the  forty  acres  other  than  the  homestead  was  for  a  grossly 
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inadeqaate  price,  and  that  it  and  the  sale  of  the  liomestead 
should  be  set  aside  for  that  reason.  We  do  not  think  that 
under  the  facts  of  the  case  a  court  of  equity  can  afford  any 
relief  to  the  plaintiff.  So  far  as  appears  from  the  averments 
of  the  petition,  the  sale  was  fairly  conducted,  and  the  prop- 
erty other  than  the  homestead  was  exhausted  before  the 
homestead  was  offered  for  sale.  It  is  true,  the  bid  of  $100 
was  grossly  less  than  the  alleged  value  of  the  land  other  than 
the  homestead;  but  it  was  a  public  judicial  sale,  there  was 
the  right  of  redemption  for  a  year  after  the  sale,  and  there 
was  the  right  to  move  to  set  aside  the  sale  upon  the  return 
of  the  execution,  before  a  deed  was  made  to  an  assignee  of  the 
purchaser.  If  it  be  allowable  for  defendants  in  execution 
sales  to  institute  original  actions  in  chancery  at  any  time 
within  the  statute  of  limitations,  to  set  aside  sales  and  deeds 
made  in  pursuance  thereof,  upon  the  ground  of  inadequacy 
of  consideration,  much  of  the  real  property  in  the  state 
would  be  held  by  a  very  uncertain  tenure. 

We  think  the  demurrer  to  the  petition  was  correctly  sus- 
tained. 

Affirmed. 


LoN£8  V.  Harris  et  al. 


1.  Township:  organization:  irregularity  at  first  election: 
SUBSEQUENT  ELECTIONS  NOT  AFFECTED.  The  boord  of  SQpervison  has 
power,  under  §  379  of  the  Code,  to  divide  townships  and  create  new  ones 
whenever  the  public  convenience  reqoii-es  it,  and  the  qnestion  of  the 
political  existence  of  a  new  township  so  created  is  in  no  manner  affected 
by  any  irregularity  in  the  first  election  of  its  officers;  nor  does  snch 
irregularity  in  any  way  aSlBct  the  validity  of  subsequent  elections  of 
officers,  or  of  the  acts  of  officers  subsequently  elected. 

Ajpjyeal  from  O^Brien  Circuit  Court. 
Thursday,  March  17. 
This  is  an  action  for  recovery  of  damages  caused  by  an 
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alleged  trespass  to  personal  property.     There  was  a  verdict 
and  judgment  for  plaintiff,  and  defendants  appealed. 

Broadstreet  <&  Boies  and  E,  C,  RugheH^  lor  appellants. 

Emines  c&  Bailey^  Ibr  appellee. 

Reed,  J. — The  facts  alleged  as  constitnting  the  trespass 
complained  of  were  the  removal  of  the  stays  and  braces  in  a 
stable  or  shed  in  which  plaintiff  stabled  a  flock  of  shoep, 
whereby  the  bailding  was  caused  to  fall,  injuring  and  destroy- 
ing the  material  of  which  it  was  constructed,  and  killing  a 
number  of  the  sheep,  and  injuring  others.  The  defendants 
answered  that  the  building,  owing  to  the  filthy  condition  in 
which  it  was  maintained,  was  a  nuisance,  and  that  the  board 
of  health  of  the  township  in  which  it  was  situated  ordered 
the  abatement  of  said  nuisance,  and  whatever  they  did  in 
the  premises  was  done  in  the  execution  of  such  order. 
Plaintiff,  in  his  reply,  denied  that  the  township  had  ever  been 
legally  organized,  or  that  the  persons  who  assumed  to  make 
the  order  for  the  abatement  of  the  alleged  nuisance  were  ever 
legally  constituted  as  a  board  of  health.  The  proof  showed 
that  the  board  of  supervisors  of  the  county,  at  its  session  in 
April,  1878,  entered  an  order  creating  the  civil  township  of 
Lincoln,  including  therein  the  congressional  township  in 
which  the  building  was  situated.  This  territory  was  formerly 
included  in  Carroll  township.  The  order  provided  that  the 
first  election  in  the  new  township  should  be  held  on  the  day 
of  the  general  election  in  that  year,  and  designated  the  place 
at  which  it  should  be  held.  It  also  directed  the  county 
auditor  to  issue  a  warrant  for  the  election,  as  required  by 
section  386  of  the  Code,  but  there  was  no  proof  that  such 
warrant  was  ever  issued  or  served  in  the  manner  prescribed 
by  statute.  It  was  shown,  however,  that  an  election  was 
held  in  the  township  at  the  time  and  place  designated  in  the 
oi-der,  and  that  due  return  thereof  was  made  by  the  persons 
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who  assumed  to  act  as  jadges  and  clerks.  The  transaction 
in  question  occurred  in  1886.  The  circuit  court  instructed 
the  jury  that  the  burden  of  proof,  on  the  question  whethei 
the  township  was  legally  organized,  was  on  the  defendants 
and,  in  making  out  their  defense,  it  was  incumbent  on  them 
to  show  the  legal  organization  of  the  township,  and  that,  to 
establish  that  fact,  it  was  essential  that  they  should  prove 
that  a  warrant  for  the  election,  in  1878,  was  issued  hy 
the  auditor,  and  served  in  the  manner  prescribed  in  the 
statute. 

We  do  not  deem  it  important  to  enter  into  the  question 
whether  the  legality  of  the  organization  of  the  township  can 
be  questioned  in  an  ordinary  action  between  private  parties, 
which  is  brought  for  the  enforcement  of  a  mere  private 
right;  for,  conceding  that  the  question  can  be  raised  in  this 
character  of  proceedings,  we  are  of  the  opinion  that  the 
question  did  not  properly  arise  on  the  evidence  in  the  case. 
The  township  was  legally  constituted  by  the  order  of  the 
board  of  supervisors.  That  body  has  the  power,  and  it  is  its 
duty,  to  divide  the  county  into  townships,  and  it  has  the 
power  to  divide  townships,  and  create  new  ones  when  the 
public  convenience  requires  that  that  be  done.  Code,  §  379. 
The  provisions  of  sections  386  and  387-  with  reference  to  the 
issuance  and  service  of  the  warrant,  relate  solely  to  the  first 
election  in  the  new  township.  The  question  of  the  existence 
of  the  township  as  a  political  organization  is  not  at  all  affected 
by  them.  If  it  should  be  conceded  that  the  election  in  1878 
was  irregular,  or  even  illegal,  it  would  not  follow  that  those 
for  subsequent  years  were  invalid;  for  they  were  held  under 
the  general  provisions  of  the  statute  relating  to  elections. 
The  persons  who  assumed  to  act  as  a  board  of  health,  and 
who  made  the  order,  are  presumed  to  have  been  elected  at 
subsequent  elections.  The  office  of  township  trustee  existed 
in  the  township  under  the  statute,  and  could  be  filled  by  the 
electors  at  the  subsequent  elections,  whether  it  had  been 
legally  filled  before  or  not.    It  cannot  be  essential  to  the  valid- 
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ity  of  the  action  of  ^  public  officer  to  prove  that  his  prede- 
cessor in  the  office  was  legally  elected. 

Other  questions  have  been  argued  by  counsel,  but  we  do 
not  deem  them  sufficiently  important  to  demand  considera- 
tion. 

Reversed, 


Sears  v.  Allen  et  al. 


1.  Mortgage:  paymbjit:  CANCBLLA.TroN:  evidence.  Action  to  secure 
the  cancellation  of  a  mortgage  on  the  ground  that  it  had  been  paid  by 
the  delivery  of  property  tD  third  parties,  pursuant  to  an  agreement 
with  the  mortgagee.  Upon  consideration  of  the  evidence,  (see  opinion,) 
held  that  a  decree  was  properly  entered  a-'cording  to  the  prayer  of 
plaintilF*8  petition. 

Appeal  from  Marshall  Circuit  Court. 

Thursday,  March  17. 

Action  in  equity  bo  obtain  a  decree  declaring  a  certain 
mortgage  on  real  estate,  executed  by  the  plaintiff  to  the 
principal  defendant,  satisfied  of  record,  on  the  ground  that 
it  had  been  paid.  The  relief  asked  was  granted,  and  the 
defendant,  Josephine  J.  Allen,  appeals. 

Caswell  c&  Meeker^  for  appellant. 

Henry  Stone  and  J.  IT,  Blair^  for  appellee. 

Seevers,  J. — There  is  no  material  question  of  law  pre- 
sented in  the  record.  The  pivotal  question  to  be  determined 
is  one*  of  fact.  Almost  every  proposition  affirmed  by  either 
party  is  controverted  by  the  other;  but,  for  the  purposes  of 
this  opinion,  it  will  bd  conceded  that  the  appellant,  who  is 
the  wife  of  E.  W.  Allen,  owned  certain  real  estate  in  Mar- 
shalltown,  whic^  she,  cither  with  or  without  consultation 
with  her  husband,  sold  and  conveyed  to  the  plaintiff.  A  part 
Vol.  LXXI— si 
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of  the  consideration  was  paid  in  cash  aAd  by  the  assnmption 
of  a  mortgage,  and  for  the  residue  the  plaintiff  executed  a 
promissory  note  to  the  appellant,  dated  August  14,  1882,  for 
$3,400,  with  six  per  cent  interest,  due  January  the  Ist,  1884. 
Upon  the  note  was  endorsed  an  agreement  to  accept  in  pay- 
ment a  car  load  of  barbed  fence  wire  at  a  named  price;  and 
the  plaintiff  claims  that  there  was  an  oral  agreement  to  take 
another  car  of  such  wire  in  payment  of  the  note,  and  that 
he  delivered  the  wire  in  accordance  with  the  contract.  If 
there  was  such  a  contract,  and  the  plaintiff  has  performed 
the  same,  then  the  note  is  paid. 

At  the  time  of  the  sale  and  contract  in  relation  thereto, 
including  the  delivery  of  both  cara  of  wire,  E.  W.  Alleu 
resided  in  Portland,  Oregon,  and  the  contract  was  made  in 
Marshalltown  by  Mrs.  Allen,  as  the  plaintiff  claims,  with  the 
knowledge,  consent  and  approval  of  her  husband,  and  he  so 
testifies.  The  appellant  denies  that  her  husband  had  any 
knowledge  of  the  sale  or  agreements  in. relation  thereto,  and 
in  substance  they  so  testify.  At  the  time  the  sale  was  made, 
and  until  after  the  second  car  of  w*ire  is  claimed  to  have  been 
delivered,  E.  W.  Allen  was  the  general  manager  of  Seymour, 
Sabin  &  Co.,  dealers  to  some  extent  in  barbed  wire.  Under 
tlie  directions  of  E.  TV.  Allen,  the  first  car  load  of  wire  was 
shipped  to  Seymour,  Sabin  &  Co.,  who  paid  the  appellant 
therefor,  as  she  claims  and  concedes. 

The  first  material  question  we  conceive  to  be  is,  whether 
there  was  a  subsequent  contract  to  take  in  payment  of  the 
note  a  second  car  of  wire.  The  plaintiff  testifies  positively 
that  the  appellant  so  agreed.  Tliere  is  no  doubt  or  uncer- 
tainty in  his  evidence  in  this  respect.  Mrs.  Allen  testifies 
that  "this  conversation  as  to  selUng  more  wire  was  Iiad  with 
Dr.  Sears  while  riding  with  him  in  his  buggy,  after  we  had 
been  to  transact  some  business.  I  rode  Iiome  with  Dr.  Sears 
soon  after  the  execution  of  the  mortgagee  I  suppose  we 
talked  on  the  way,  but  1  do  not  rememl>er  the  particulars  of 
the  conversation.     1    never   statcii   to   Dr.  Sears   that  any 
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arrangement  he  could  make  with  E.  W.  Allen  about  taking 
a  second  car  of  wire  on  said  note  would  be  satisfactory  to 
me,  nor  did  I  say  that  in  substance.  Sears  said  he  would  like 
to  introduce  his  wire  in  that  part  of  the  country.  I  told 
him  that  perhaps  Allen  would  order  more  from  him  for  tlie 
use  of  the  firm  there."  Taking  this  denial  altogether,  and 
all  the  circumstances  in  the  case,  we  do  not  regard  it  as  suf- 
ficient to  overcome  the  positive  evidence  of  the  appellant. 
That  there  was  some  conversation  about  more  wire  must  be 
conceded,  and  also  that  it  took  place  substantially  as  the 
plaintiff  testifies.  Now,  the  only  dispute  is  as  to  its  pur- 
port. While  the  appellant  testifies  with  some  degree  of 
positiveness  and  certainty,  yet  she  admits  that  she  did  not 
remember  the  particulars  of  the  conversation,  and  therefore 
we  think  the  preponderance  of  the  evidence  as  to  the  agree- 
ment to  take  the  second  car  of  wire  is  with  the  plaintiff.  In 
accordance  with  what  he  believed  was  the  understanding,  the 
plaintiff  wrote  to  E.  W.  Allen,  and,  in  substance,  stated  that 
if  he  would  send  him  the  order  of  Seymour,  Sabin  &  Co. 
for  the  same,  he  would  send  him  another  car  of  wire,  and  he 
could  take  out  of  it  the  balance  due  him  on  the  house.  The 
original  letter  was  not  introduced,  but  a  letter-press  copy  was. 
Whether  such  copy  was  admissible  is  doubtful,  but  we  do 
not  understand  the  appellant  to  make  any  objection  on  this 
ground  in  this  court.  If  mistaken  in  this,  the  copy  may  be 
regarded  as  excluded.  It  is  certain,  however,  that  E.  W. 
Allen  wrote  to  the  plaintiff,  and  acknowledged  the  receipt 
of  a  letter  from  him,  and  stated:  "You  may  ship  us  a  car 
load  of  wire,"  on  certain  stated  terms  and  conditions.  This 
letter  was  signed,  "  E.  W,  Allen."  What  he  meant  by  the 
word  "us"  is  not  entirely  clear.  The  order,  regarding  it  as 
one,  did  not  purport  on  its  face  to  be  given  by  "Seymour, 
Sabin  &  Co.,"  although  Allen  was  general  manager  of  the 
business. 

The  plaintiff,  however,  shipped  a  car  load  of  wire  to  Sey- 
mour, Sabia  &  Co.,  which  was  received  by  them,  and  the 


Digitized  by 


Google 


484  SUPREME  COURT  OF  IOWA, 

The  Wisconsin,  Iowa  &  Nebraska  R'y  Co.  v.  Braham  et  al. 

amount  due  on  the  note  credited  on  their  books  to  Allen. 
But,  as  we  understand,  a  credit  jvas  first  placed  on  such 
books  for  the  price  of  the  wire  to  a  barbed  wire  company  by 
whom  the  shipment  was  made  under  the  directions  of  the 
plaintiff.  It,  however,  was  charged  to  him  on  the  books  of 
said  company.  Allen  testifies  that  the  credit  made  on  the 
books  to  him  was  without  his  knowledge  or  consent,  but  in 
this  we  think  he  is  mistaken.  The  preponderance  of  the 
evidence  is  otherwise.  Mrs.  Allen  testifies  that  she  had  no 
knowledge  of  such  credit,  and  that  her  husband  was  not  lier 
agent;  but  we  think  the  plaintiff  had  the  right  to  believe  that 
he  was,  and  to  deal  with  him  accordingly,  because  we  find  that 
she  agreed  after  the  sale  that  any  arrangement  made  with 
her  husband  would  be  satisfactory  to  her.  This  agreement 
had  not  been  in  any  respect  changed  or  modified.  We  deem 
it  immaterial  whether  Seymour,  Sabin  &  Co.  have  paid  for  the 
wire,  except  as  above  stated,  or  not,  for,  as  between  the  plaint- 
iff  and  defendant,  it  must  be  so  regarded.  There  is  other 
evidence  which  we  think  supports  the  conclusion  reached,  to 
which  we  have  not  referred.  Affirmed. 


The  Wisconsin,  Iowa  &  Nebraska  R'y  Co.  v.  Braham  et  al. 

1.  Appeal :  trial  de  novo:  evidence  certified  too  late.   Where,  in 

an  equity  case,  the  evidence  is  not  certified  within  six  months  from  the 
date  of  the  judgment  appealed  from,  it  is  too  late  to  secure  a  trial  ^e 
novo  in  this  court.    (See  Code,  §  2742,  and  Mitchell  r.  Laub,  59  Iowa,  36.) 

2.  Contract;    to  convey  right  of  way:    mutuality.     Defendant 

agreed  in  writing  to  convey  to  plaintiff  a  right  of  way  for  a  named  con- 
sideration when  its  road  should  be  located  over  the  land.  Held  that 
the  location  of  the  road  was  a  condition  precedent  to  the  liability  of 
either  party,  but  that,  when  that  was  done,  both  became  liable,  and 
either  might  enforce  the  contract  as  against  the  other. 

Appeal  from  Jasper  District  Court. 

Friday,  March  18. 

The  plaintiff  and  defendant  Michael  Braham 'entered  into 
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a  written  contract  by  which  the  latter  agreed  to  sell  to 
plaintiff,  for  a  specified  consideration,  the  right  of  way  for  its 
railway  oyer  certain  premises,  and  to  execute  and  deliver  a 
conveyance  of  the  same  when  the  road  should  be  located, 
and  the  consideration  paid.  He  subsequently  denied  the 
validity  of  the  contract,  and  refused  to  permit  the  plaintiff's 
contractor  and  engineer  to  enter  upon  the  premises  for  the 
purpose  of  constructing  the  road.  It  thereupon  instituted 
this  suit,  alleging  in  its  petition  that  it  had  tendered  the 
agreed  consideration  to  defendant,  and  its  readiness  to  per- 
form all  of  its  undertakings  in  the  contract,  and  praying 
that  he  and  the  other  defendants,  who  it  charged  were  aiding 
and  abetting  him,  be  restrained  from  in  any  manner  inter- 
fering with  the  work  of  constructing  the  road.  A  temporary 
writ  of  injunction  was  issued  on  the  order  of  the  district 
judge,  and  on  a  final  hearing  the  injunction  was  made  per- 
petual.    Defendants  appeal. 

Oeorge  W.  Wilson^  for  appellants. 

Hubhardy  Clark  &  Daxoley  and  CooTc^  Clements  <&  Ogg^ 
for  appellee. 

Keed,  J. — I.  The  final  judgment  in  the  cause  was 
entered  on  the  nineteenth  of  March,  1885,  and  the  evidence 
was  certified  by  the  trial  ludse  on  the  eleventh 
c?jdeifceceri  ^^  ^^  following  December.  These  facts  are 
tilled  too  late,  g^own  by  appellants'  abstract.  On  that  state  of 
the  record,  the  cause  cannot  be  tried  de  novo  in  this  court. 
Code,  §  2742;  Mitchell  v.  La^uhy  59  Iowa,  36. 

II.  Defendants  demurred  to  the  petition,  and  they  assign 
error  in  the  overruling  of  their  demurrer.  The  petition 
alleffes  the  making  of  the  contract,  the  tender 
riRin  Of  way  •  ^^  plaintiff  of  the  amount  of  the  price  agreed 
matuaiity.  upon,  its  readiness  to  perform,  and  the  refusal 
of  defendant  to  permit  it  to  enter  upon  the  premises,  and 
a  copy  of  the  contract  is  set  out  as  an  exhibit.  It  is  an 
Hndertaking  by  defendant  that  he  will  convey  the  right  of 
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way  when  the  line  of  the  road  is  definitely  located  and  the 
consideration  is  paid.  It  contains  no  express  agreement 
by  plaintiff  to  construct  its  road  through  the  premises,  but 
it  bound  it  to  pay  the  stipulated  price  in  case  the  road 
should  be  located  upon  the  land.  The  point  urged  is  that 
the  undertakings  were  not  mutual,  and  that  the  writing 
was  a  mere  offer  by  defendant  to  sell  and  convey  the  right 
of  way,  which  could  be  withdrawn  at  any  time  before 
acceptance.  The  position  cannot  be  maintained.  The 
undertakings  of  the  parties  -  were  dependent  upon  the 
happening  of  a  future  event,  viz.,  the  location  of  the  road 
through  the  land.  That  was  a  condition  precedent  to  the 
liability  of  either  of  the  parties.  But,  when  that  condition 
was  performed,  the  agreement,  assuming  that  it  was  fairly 
entered  into,  was  enforceable  by  either.  The  petition  alleged 
that  the  condition  had  been  performed.  Very  clearly,  we 
think,  it  stated  a  cause  of  action. 

Affibmed. 


The  Fiest  Nat.  Bank  of  Newton  v.  The  Jasfeb  County 

Bank. 

1.  Attachment:  levy:  what  necbss art:  priority  over  morto age: 
notice.    In  order  to  perfect  a  levy  of  an  attachment  upon  lands  in 
posseBsion  of  the  attachment  defendant,  it  is  necessary  to  notify  the 
71  488|  defendant  thereof,  (Code,  §  2967,)  and  to  make  return  of  the  writ;  and 

a  return  is  not  made  until  sigrned  by  the  officer.  An  entty  in  the 
incumbrance  book  is  not  sufficient,  and  is  not  even  evidence  or  notice  of  a 
levy,  where  a  levy  has  not  iu  fact  been  perfected,  as  above  indicated. 
Accordingly,  a  mortgajje  executed  and  filed  for  record  before  a  levy  was 
perfected,  as  above  explained,  had  priority  over  the  attachment  lien. 


2.    :   intervention:   when   not  applicable:   sale  of  real 

estate.  When  attached  real  estate  has  been  sold  under  the  attach- 
ment, a  third  party  claiming  a  superior  lien  by  virtue  of  a  prior  mort- 
gage cannot  proceed  by  intervention,  under  §  3016  of  the  Code,  bat 
may  proceed  in  equity  to  restrain  the  consummation  of  the  sale. 

3.  Priority  of   Liens:    action    to    determine:    question*  not 

involved:  parties.    Where  the  only  question  made  by  the  pleadings 
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was  as  to  the  priority  of  liens,  held  that  questions  as  to  the  validity  of 
the  indebtedness  on  which  the  Hens  were  based  could  not  be  considered, 
— especially  as  the  debtor  was  not  a  party  to  the  action. 

Apjpeal  from  Jasper  District  Court. 

Fbiday,  Maech  18. 

Action  in  chancery  to  determine  the  question  of-  priority 
between  two  conflicting  liens  upon  lands.  The  prayer  of 
plaintiflF's  petition  was  granted  by  the  decree,  from  which 
defendant  appeals. 

Alanson  Clark  and  S.  C.  CooTc^  for  appellant. 

Winslow  &  Vamum^  for  appellee. 

Beck,  J. — I.     The  petition  shows  that  plaintiff  holds  a 
mortgage  upon  certain  lands,  and  that  the  defendant  recov- 
ered judgments  against  the  mortgagor  rendered 
MBNTtievy:    in   actions  in  which    attachments   were   issued 

what  neces- 

o^'mort?^  and  levied  upon  the  same  lands.     Special  execu- 

gage:  notice,  ^j^^ug  ^ere  issued  upon  the  judgments,  and  the 
lands  have  been  sold  thereon,  and  a  certificate  of  sale  issued 
by  the  sheriff  to  defendant,  upon  which  it  will,  if  permitted, 
lake  a  sheriff's  deed,  which  will  be  a  cloud  upon  the  title 
of  the  land  covered  by  plaintiff's  mortgage.  The  plaintiff 
prays  that  a  decree  be  entered  declaring  that  plaintiff's  mort- 
gage is  a  lien  paramount  to  defendant's  attachments  and  judg- 
ments, and  that  defendant  be  restrained  from  assigning  the 
sheriff's  certificate,  and  from  obtaining  a  sheriff's  deed. 
The  answer  of  defendant  put  in  issue  the  facts  upon  which 
plaintiff  bases  its  rights  to  recover.  The  pleadings  need  not 
be  more  particularly  referred  to  here. 

The  facts  upon  which  the  decision  of  the  case  turns  are 
these:  Defendant's  attachments,  as  claimed  by  it,  were  levied 
on  the  first  day  of  May.  Plaintiff's  raortgiige  was  executed 
and  filed   for  record  on  the  day  following.     But  the  sheriff 

evying  the  attachments  gave  no  notice  thereof  to  the  defeudT 
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ant,  who  was  in  possession  of  the  lands,  nor  did  he  make 
return  of  his  writs  before  plain tiflf's  mortgage  was  filed  for 
record,  nor  do  any  other  act  amounting  to  the  levy  of  the 
writs.  It  may  be  admitted  that  he  entered  his  return  upon 
the  writs  before  that  day,  but  the  evidence  on  this  point  is 
not  clear.  Certain  it  is,  he  did  not  sign  the  return  until 
.several  days  after.  The  returns,  i.  e.y  the  statements  showing 
the  service  of  the  writs,  were  not,  therefore,  completed  before 
plaintift*'s  mortgage  was  executed  and  filed  for  record.  On 
the  first  day  of  May  the  sheriflf  made  an  entry  in  the  incum- 
brance book  of  the  levy  of  the  attachments  upon  the  lands. 

II.  "Were  the  writs  levied  before  plaintiff's  mortgage  was 
filed  for  record?  The  entry  in  the  incumbrance  book  is  no 
part  of  the  levy,  and,  if  no  levy  was  made,  is  not  to  be  regarded 
as  evidence  establishing  it.  See  Collier  v.  Fi^ench^  64  Iowa, 
577.  The  purpose  of  the  entry  of  the  levy  in  the  incum- 
brance book  is  to  give  notice  of  the  levy.  Code,  §§  197, 
(par.  6.)  3022.  Of  course,  if  there  was  no  levy,  no  notice 
would  be  imparted,  for  the  levy  did  not  in  fact  exist.  Code, 
§  2967,  provides  that  "  the  mode  of  attachment  must  be  as 
follows:  (1)  By  giving  the  defendant  in  the  action,  if  found 
within  the  county,  and  also  the  persons  occupying  and  m  posses- 
sion of  the  property,  if  it  be  in  the  hands  of  a  third  person, 
notice  of  attachment."  The  punctuation  of  this  statute, 
which  is  clearly  incorrect,  may,  without  consideration,  lead 
to  the  erroneous  conclusion  that  it  applied  exclusively  to 
levies  upon  stock  in  corporations,  debts  due  the  defendant, 
and  property  owned  by  him  and  held  by  a  third  party.  But, 
upon  considering  the  language  of  the  section  and  the  con- 
text, the  conclusion  is  irresistible  that  the  direction  extends 
to  the  levies  upon  all  property  subject  to  attachment.  At 
least,  the  sheriff  should  have  made  return  of  the  writs,  which 
would  have  given  notice  to  the  world  of  the  levies.  See 
Crawford  v.  Newell^  23  Iowa,  453;  Clymore  v.  WilliafM^ 
77  111.,  618;  Sharp  v.  Bairdy  43  Cal.,  577;  Main  v.  Tap- 
pener.  Id.,  206. 
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III.     Defendant  insists  that  plaintiflF  should   have  pro- 
ceeded under  Code,  §  3016,  which  authorizes  persons  other 

^      than  the  defendant,  before  sale  of  attached  prop- 

wheS°not°'  erty,  to  dispute  the  validity  of  the  attachment, 
8aie"o?wal  claim  the  property  attached,  etc.,  by  petition 
estate.  £j^j   j^   ^  special   proceeding,  which   shall    be 

determined  in  a  summary  manner.  This  section  authorizes 
such  proceedings  before  a  sale  under  an  attachment.  In 
reply  to  defendant's  position,  it  is  sufficient  to  say  that  the 
property  attached  had  been  sold  upon  an  execution  issued 
upon  the  judgment  rendered  in  thecaJse.  PlaintifiF  could  not 
liave  pursued  the  special  proceedings. 

lY.  The  plaintiff  insists  that  there  was  no  ground  for  the 
attachment,  and  the  defendant,  on  the  other  hand,  claims  that 
3.  pRioRiTT  plaintiff's  mortgage  was  void,  for  the  reason  that 
actimfto  it  was  given  by  the  mortgagor  in  order  to  sup- 
questioiSrnat  press  the  evidence  of  a  forgery.  These  matters 
parties.  are  not  involved  in  this  action,  which  is  to  settle 

the  priority  of  liens,  and  not  to  assail  the  validity  of  the  judg- 
ments and  mortgage  upon  which  the  respective  liens  were  based. 
They  could  not  have  been  determined  for  another  reason:  The 
debtor  would  be  a  necessary  party  to  an  action  involving  these 
questions.     He  is  not  a  party  in  this  case. 

V.  These  conclusions  upon  the  merits  of  the  case,  lead- 
ing to  the  affirmance  of  the  decree  of  the  court  below,  ren- 
der it  unnecessary  for  ns  to  pass  upon  the  motions,  amend- 
ments and  other  papers  filed  in  the  case, —  a  wilderness  as 
to  numbers  and  obscurity,  all  intended  to  settle  the  contents 
of  the  records.  "We  find  there  is  no  dispute  as  to  its  con- 
tents, so  far  as  it  presents  the  facts  we  have  found,  as  stated 
above.  The  controversy  carried  on  by  the  motions  and 
amemdments  involve  facts  and  questions  which  we  do  not 
find  it  necessary  to  determine. 

VL  The  decree  of  the  court  below  should  simply  declare 
that,  as  between  plaintiff's  mortgage  and  defendant's  attach- 
ment, the  mortgage  is  the  paramount  lien.     It  cannot  affect 


Digitized  by 


Google 


71 

490 

83 

699 

71 

490 

87 

148 

71 

490 

90 

465 

71 

490 

95 

518 

71 

490 

100 

490 

71 

490 

109 

2af{ 

71 

490 

m 

^89 

71 

400 

114 

9:J 

illft    813 


71  490 

118  344 

118  390 

71  490J 

142  18«J 


490  SUPREME  COURT  OF  IOWA, 

Conners,  Adm'r,  y.  The  Barlington,  (%  R.  &  N.  B'y  Co. 

the  validity  of  either  as  to  the  other  matters.  There  is  lan- 
guage in  the  decree  that  may  bear  a  different  interpretation. 
In  this  respect  it  must  be  regarded  as  modified  by  this  opin- 
ion. 

AfFIBMSP.      ; 


OONNBRS,  Adm'b,  V.  TflB  BuBLINGTON,  0.    R.    &   N.   R't   Oo. 

1.  Jadgment  on  Speoial  Verdiot:  when  allowable.  A  jadg:iiient 
on  special  findings,  and  against  a  general  yerdlct,  is  justifiable  only 
when  the  special  findings  are  inconsistent  with  the  general  verdict,  and 
are  of  themselFes,  or  when  taken  in  connection  with  facts  admitted  by 
the  pleadings,  sufficient  to  establish  or  defeat  the  right  of  recovery. 
(See  authorities  cited  in  opinion.) 

2.  Railroads :  injuet  to  bbakbman  out  op  place  of  dutt:  contbib- 
UTOBT  NBOLiOBNCB.  Where  the  immediate  cause  of  the  injury  was 
the  derailing  of  the  train,  and  that  was  caused  by  the  manner  in 

^j^-4^'  which  it  was  being  run  and  the  condition  of  the  track,  held  that  the 

•U6  812  mere  fact  that  the  brakeman  who  was  injured  was,  at  the  time  of  the 

accident,  in  the  engineer*8  cab,  instead  of  at  the  brakes,  which  was  his 
place  of  duty,  was  not  such  contributory  negligence  on  his  part  as  to 
defeat  a  recovery  for  his  injuries,  where  it  did  not  appear  that  his 
absence  from  the  brakes  contributed  to  the  accident,  nor  that  he 
exposed  himself  to  any  greater  known  danger  by  going  into  the  cab 
than  by  remaining  at  the  brakes,  even  though  it  happened  that  no  one 
wa?  in  fact  injured  except  those  who  were  on  the  engine.  {Player  r. 
Burlington,  C.  B.  dt  N,  R'y  Co,  62  Iowa,  723,  distinguished.)  Sbev- 
BBS  anfi  KoTHBOOK,  J  J.,  dissenting, 

3.  Survival  of  Aetions:  pbbsonal  injubt:  nncBDiATs  death. 
While  at  common  law  an  action  could  not  be  maintained  for  a  personal 
injury  resulting  in  immediate  death,  yet  the  reasons  for  that  rule  are 
abrogated  by  §§  2525-2527  of  the  Code,  and  now  an  action  by  the 
administrator  may  be  maintained  in  such  a  case. 

4.  Practice  on  Appeal:  bbcobd:  how  kqch  kbcbssabt.  In  ordinary 
actions,  the  parties  are  required  to  print  only  so  much  of  the  reeyd  as 
is  necessary  for  the  presentation  and  determination  of  the  questions 
brought  up  by  the  appeal  for  review.  Accordingly,  where  the  only 
question  waa  whether  a  judgment  for  the  defendant  on  special  findings, 
and  against  the  general  verdict,  was  justifiable,  it  was  not  necessaiy  to 
bring  up  the  evidence  and  the  instructions  of  the  court. 
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Appeal  from,  Cedar  Rapids  Superior  Court, 

Fbidat,  March  18. 

Plaintiff's  intestate  was  killed  while  in  the  employ  of 
defendant  as  a  brakeman  on  one  of  its  trains,  and  this  action 
was  brought  for  the  recovery  of  the  damages  sustained  by 
his  estate  in  consequence  of  his  death.  There  was  a  general 
verdict  for  plaintiff  for  $2,000.  There  were  also  certain 
special  findings.  Defendant  filed  a  motion  for  judgment  on 
the  special  findings,  on  the  alleged  ground  that  they  were 
manifestly  inconsistent  with  the  general  verdict,  and  that 
upon  the  facts  found,  it  was  entitled  to  judgment.  The 
superior  court  sustained  the  motion,  and  entered  judgment 
for  defendant,  and  from  that  order  plaintiff  appeals. 

Bowman,  db  Swisher,  for  appellant. 

S.  K.  Tracy  and  J.  C.  LeonaPrd,  for  appellee. 

Reed,  J. — It  is  alleged  in  the  petition  that  the  train  on 
which  the  intestate  was  employed  was  thrown  from  the  track 
as  it  approached  the  station  of  Northwood,  at  a  point  where 
a  switch  or  side  track  connects  with  the  main  track,  and  that 
he  was  killed  in  the  wreck;  also  that  there  is  a  sharp 
curve  in  the  track  at  that  point.  It  is  charged  that  the 
track  was  rendered  dangerous  by  the  curve  and  the  connec- 
tion of  the  switch  at  that  point,  and  that  the  company  was 
guilty  of  negligence  in  constructing  and  maintaining  it  in 
that  condition;  also,  that  the  engine  drawing  the  train  was 
new  and  stiff,  and  difficult  to  control  when  making  a  curve, 
and  that  this  was  known  to  the  engineer  in  charge,  but  that 
he  was  running  it  at  a  dangerous  rate  of  speed  at  the  time, 
and  at  a  much  higher  rate  of  speed  than  was  allowed  by  the 
rules  of  the  company.  And  it  is  alleged  that  the  injury 
was  caused  by  these  acts  of  negligence. 

The  jury  found  specially  that  the  accident  was  caused 
partially  by  the  curve  in  the  track,  and  partially  by  the  rate 
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of  speed  at  which  the  train  was  being  ran  at  the  time,  and 
that  the  engine  had  frequently  passed  over  the  carve;  also, 
that  the  deceased  had  "been  ranning  as  a  brakeman  over  the 
part  of  the  road  where  the  accident  occurred  for  one  month; 
that  his  place  of  duty  at  the  time  of  the  accident  was  at  the 
brakes,  but  that  he  was  riding  in  the  cab;  and  that  no  one 
on  the  train,  except  those  who  were  riding  on  the  engine, 
was  injured  in  the  accident;  also  that  he  was  instantly 
killed. 

I.  To  entitle  a  party  to  a  judgment  on  special  findings 
against  a  general  verdict  in  favor  of  his  adversary,  the 
special  findings  must  be  inconsistent  with  the 
ver^ct- when  g^^®^*l  verdict,  and  must  of  themselves,  or 
allowable.  when  taken  in  connection  with  the  facts  admit- 
ted by  the  pleadings,  be  sufficient  to  establish  or  defeat  the 
right  of  recovery.  Lamb  v.  First  Presbyterian  Soc.^  20 
Iowa,  127;  Hardin  v.  Branner^  26  Id.,  364;.  BilU  v. 
Ottumwa^  35  Id.,  107;  Crouch  v.  Deremore^  59  Id.,  43; 
Mammer  v.  Railroad  Co,^  61  Id.,  56. 

Under  this  rule,  defendant  would  be  entitled  to  judgment 

notwithstanding    the    general    verdict   for    plaintiff,   if    it 

2.  RAILROADS:  appeared    by   the  special  findings  either   that 

brakeinan       plaintiff  had  failed  to  establish  some  fact  essen- 

o?duty*:^on-  tial  to  his  right  of  recovery,  or  that  some  fact 

trlbutory  neg-  °  . 

ugence.  was  established  which  defeated  such  right.     The 

facts  which  plaintiff  was  required  to  prove  to  establish  a 
right  of  recovery  are  (1)  that  the  injury  complained  of  was 
caused  by  the  negligence  of  defendant  or  its  employes;  and 
(2)  that  the  intestate  was  not  himself  guilty 'of  any  negli- 
gence which  directly  contributed  to  the  injury. 

The  general  verdict  is  a  finding  of  each  of  these  facts  by 
the  jury.  It  is  not  claimed  that  there  is  any  inconsistency 
between  the  general  and  special  finding  as  to  the  first  of 
these  facts.  But  it  is  insist^  that  the  facts  specially  found 
are  inconsistent  with  the  general  finding  that  the  deceased 
was  not  guilty  of  contributory  negligence,  and  that  they 
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show  conclusively  that  plaintiff  is  not  entitled  to  recover. 
The  facts  found  are  that  deceased  was  riding  in  the  cab  at 
the  time  of  the  accident,  while  his  place  of  duty  was  at  the 
brakes,  and  no  person  on  the  train  was  injured  except  those 
who  were  ridiYig  on  the  engine.  It  will  be  observed  that  the 
findings  do  not  determine  that  the  accident  would  have  been 
prevented  if  the  deceased  had  been  at  his  post  of  duty,  and 
had  applied  the  brakes.  Neither  do  they  determine  that  he 
would  not  have  been  injured  if  he  had  been  at  the  brakes 
instead  of  on  the  cab;  nor  that  the  position  in  the  cab  was 
ordinarily  more  dangerous  than  the  one  at  the  brakes.  All 
that  is  determined  is  that  he  was  away  from  his  post  of 
duty,  and  that  he  was  injured  while  in  tliat  position  by  an 
accident  which  was  caused  by  the  negligent  manner  in  which 
the  train  was  being  run  over  a  defective  or  dangerous  track, 
and  that  no  person  on  the  train  was  injured  except  those 
who  were  at  the  said  place. 

The  question  to  be  determined  is  whether  these  facts 
defeat  the  right  of  recovery.  We  think  they  do  not.  It 
cannot  be  said,  as  matter  of  law,  that  he  was  negligent.  If 
he  had,  by  going  upon  the  cab,  exposed  himself  to  a  known 
or  obvious  danger,  and  had  been  injured  in  consequence  of 
such  exposure,  the  case  would  have  been  very  different.  But 
it  does  not  appear  that  he  was  exposed  while  in  the  cab  to 
any  known  danger  which  he  would  not  have  been  exposed  to 
if  he  had  remained  at  the  brakes;  or  if  his  presence  at  the 
brakes  had  been  necessary  for  the  proper  government  of  the 
train,  and  the  accident  had  been  occasioned  by  his  absence 
from  his  post  of  duty,  a  different  question  would  arise. 
But  that  does  not  appear.  Very  clearly,  we  think,  it  cannot 
be  said  that  his  act  was  negligent,  unless  some  consideration 
of  duty  or  prudence  demanded  that  he  should  have  been  at 
some  other  place  than  the  one  in  which  he  was  when  the 
accident  occurred.  Neither  did  the  act  contribute  to  the 
injury.  The  immediate  cause  of  the  injury  was  the  derail- 
ing of  the  train,  and  that  was  caused  by  the  manner  in 
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which  it  was  being  run,  and  the  condition  of  the  track. 
His  presence  in  the  cab  neither  caused  nor  contributed  to  the 
result. 

The  case  differs  from  Player  v.  Burlington^  C.  R  cJ6  JT. 
H^y  Co.y  62  Iowa,  723.  The  plaintiff  in  that  case  was  a 
passenger  on  a  freight  train.  His  proper  position  was  in  the 
"  caboose;"  but,  instead  of  going  into  it,  he  got  upon  a  box 
car,  and,  while  in  that  position,  the  car  was  thrown  from  the 
track  by  the  negligence  of  the  defendant,  as  was  alleged,  and 
he  was  injured,  and  it  was  held  that  he  could  not  recover. 
As  the  company  had  furnished  a  safe  and  convenient  car  for 
the  passenger  to  ride  in,  but  he  chose,  for  purposes  of  his 
own,  to  ride  on  another  part  of  the  train,  th*e  injury  was  the 
result  of  his  own  act  He  could  very  properly  be  said  to  be 
guilty  of  contributory  negligence.  But  the  facts  of  this  case 
do  not  bring  it  within  that  rule. 

II.  It  is  next  contended  that,  as  the  intestate  was 
instantly  killed,  a  civil  action  cannot  be  maintained  for  the 
3.  SURVIVAL  injury.  The  position  is  that,  under  the  common 
pereonaiin-  law,  there  is  no  civil  remedy  for  an  injury  which 
diato'death.  produces  the  death  of  a  human  being,  and, 
while  this  rule  is  modified  to  some  extent  in  this  state  by 
statute,  yet  the  statute  goes  no  further  than  to  afford  a  right 
of  action  to  the  one  who  sustains  the  injury  if  he  survives 
it,  which  survives,  and  may  be  brought  or  maintained  by  his 
representatives  after  his  death. 

The  statutes  bearing  on  the  questions  are  sections  2525, 
2526  and  2527  of  the  Code,  which  are  as  follows:  "All  canses 
of  action  shall  survive,  and  may  be  brought,  notwithstanding 
the  death  of  the  person  entitled  or  liable  to  the  same." 
"The  right  of  civil  remedy  is  not  merged  in  a  public 
offense,  but  may  in  all  cases  be  enforced  independently  of 
and  in  addition  to  the  punishment  of  the  latter.  When  a 
wrongful  act  produces  death,  the  damages  shall  be  disposed 
of  as  personal  property  belonging  to  the  estate  of  tlie 
deceased,  except  that,  if  the  deceased  leaves  a  husband,  wife, 
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or  child,  or  parent,  it  shall  not  be  liable  for  the  payment  of 
debts."  "The  actions  contemplated  in  the  two  preceding 
sections  may  be  brought,  or  the  court  on  motion  may  allow 
the  action  to  be  continued,  by  or  against  the  l^al  represent- 
atives or  successors  in  interest  of  the  deceased.  Such  action 
shall  be  deemed  a  continuing  one,  and  to  have  accrued  to 
such  representatives,  or  successors,  at  the  same  time  it  did 
to  the  deceased,  if  he  had  survived.  If  such  is  continued 
against  the  legal  representatives  of  the  defendant,  a  notice 
shall  be  served  on  him  as  provided  for  service  of  original 
notice." 

We  will  concede  that  the  rule  of  the  common  law  is  as 
claimed  by  counsel.  We  *re  of  the  opinion,  however,  that 
the  rule  has  been  entirely  abrogated  by  our  statute.  For  . 
many  years  before  the  enactment  of  the  present  Code,  a 
statute  was  in  force  in  this  state  which  provided,  in  express 
terms,  that,  "  when  a  wrongful  act  produces  death,  the  per- 
petrator is  civilly  liable  for  the  injury."  Revision  1860,  § 
4111;  Code  1851,  §  2501.  When  the  present  Code  was 
enacted,  the  section  in  which  that  provision  was  contained 
was  repealed,  and  the  sections  quoted  above  were  enacted  in 
lieu  thereof.  As- appears,  the  language  of  this  provision  is 
not  contained  in  any  of  them.  But  we  think  the  eflTect  of 
these  provisions  is  the  same  as  though  that  express  language 
had  been  retained.  The  doctrine  that,  '^  in  a  civil  court,  the 
death  of  a  human  being  could  not  be  complained  of  as  an 
injury,"  appears  to  have  been  first  laid  down  by  Lord  Ellen- 
BOBOUGH  in  Baker  v.  Bolton^  1  Camp.,  493.  That  was  a 
nisi  priua  case,  but  the  doctrine  was  adhered  to  by  the 
English  courts  until  it  was  abrogated  by  statute.  It  has 
also  been  followed  quite  generally  by  the  courts  of  this 
country.  See  Carey  v.  Berkshire  Ry  Co.  and  Skinner  v. 
Housatonio  Ry  Co.^  1  Cush.,  475;'  Oreen  v.  Railway  Co,y 
2  Keyes,  294;  Eden  v.  Railway  Co.^  14  B.  Mon.,  165. 

It  has  been  denied,  however,  by  at  least  one  distinguished 
American  judge,  that  it  is  capable  of  vindication,  or  that  it 
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18  80  deeply  rooted  in  the  common  law  as  to  be  binding  on 
the  courts  of  this  country.  Sullivan  v.  Union  Pao.  Ky 
Co.^  3  Dill.,  334.  When  we  look  into  the  cases,  however,  in 
which  the  doctrine  has  been  held,  to  ascertain  the  ground  of 
the  holding,  we  find  that  the  reasons  for  the  rule  are  (1)  that 
the  right  of  civil  remedy,  when  the  wrongful  act  amounts  to 
a  felony,  is  merged  in  the  public  offense;  and  (2)  that  the 
injury  to  the  person  being  a  personal  tort,  the  right  of  action 
determines  with  his  death.  Relief  was  denied,  then,  in  this 
clas^  of  cases,  upon  grounds  of  supposed  public  policy, 
rather  than  upon  considerations  as  to  the  rights  and  liabili- 
ties of  the  parties.  The  provisions  of  the  statute  quoted 
above  expressly  abrogate  both  of  these  reasons.  Section 
2525  provides  that  the  cause  of  action  shall  survive  notwith- 
standing  the  death  of  the  party,  and  section  2526  enacts 
that  the  right  of  civil  remedy  does  not  merge  in  the  public 
oiFense,  but  may  be  enforced  independently  of,  and  in  addi- 
tion to,  the  punishment  of  the  latter.  This  express  abroga- 
tion of  the  reasons  of  the  rule  necessarily  carries  with  it  the 
rnle  itself.  The  case  on  its  actual  merits  stands  as  it  always 
did.  A  wrongful  act  has  been  committed,  which  was 
injurious  to  another.  But  the  grounds  upon  which  a  civil 
remedy  was  denied  have  been  abrogated,  and  there  now 
exists  uo  reason  for  a  denial  of  that  right. 

III.  The  abstract  does  not  contain  the  evidence  or  the 
instructions  of  the  court,  and  it  is  insisted  that,  on  this  state 
♦.  PRACTioB  of  the  record,  we  cannot  review  the  ease.  Bnt 
recorftliow    the  single  ground  upon  which  the  superior  coiirt 

much  neces-  ^        -i  ,  i      •     i  .   .»        i       i   *.      i  . 

sary.  entered  the  judgment  tor  the  detendant  was  that, 

upon  the  facts  specially  found  by  the  jury,  plaintiff  was  not 
entitled  to  recover,  and  it  is  not  necessary  for  the  presenta- 
tion and  determination  of  that  question  that  we  have  the 
instructions  or  evidence  before  us.  If  we  had  them  before 
us,  we  would  not  look  into  them  in  considering  it.  The 
instructions  are  presumed  to  be  correct,  and  no  question  is 
made  as  to  the  sufficiency  of  the  evidence  to  sustain  both  the 
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general  verdict  and  the  special  findings.  In  ordinary 
actions,  the  parties  are  required  to  print  only  so  much  of 
the  record  as  is  necessary  for  the  presentation  and  determi- 
nation of  the  questions  brought  up  by  the  appeal  for  review. 

Bevebsbd. 

Sbbvers,  J. — Being  unable  to  distinguish  this  from  the 
Player  Oaae^  1  dissent  from  the  foregoing  opinion.  Roth- 
BOOK,  J.,  concurs  in  this  dissent. 


Hebd  v.  Hebd. 

1.  Administrator :  takikg  wn>ow*s  pbopebtt:  bbplbvik:  oapaoitt 

OF  DEFENDANT.  An  adminiBtrator  who  takes  the  property  of  the 
widow  is  a  tresspasser,  and  is  personally  liable,  and  cannot,  in  an  action 
to  recover  the  property,  insist  that  he  shall  be  subtftitnted  in  his  capacity 
as  administrator. 

2.  Continnanoe  •  absent  witness:  dismissal  of  issue.    A  continu- 

ance asked  by  defendant  on  the  ground  of  the  absence  of  a  witness  is 
properly  refused  when  the  plaintiff  dismisses  the  only  issue  to  which 
his  testimony  would  relate. 

3.  Practice  on  Appeal;   vebdict:   weight  of  evidence.   There 

being  some  evidence  tending  to  support  the  verdict,  it  is  not  the  prov- 
ince of  this  ooort  to  say  that  the  evidence  was  not  sufficient. 

Apjpeal  from  Wright  Circuit  Court, 

Fbiday,  Maboh  18. 

Action  to  recover  the  possession  of  two  horses.  As  to 
one  of  them,  the  plaintiff  claimed  possession  on  the  ground 
that  the  horse  was  her  property,  and  she  claimed  possession 
of  the  other  because  she  was  the  widow  of  W.  W.  Herd. 
The  canse  of  the  detention  of  the  horses  was  stated  in  the 
petition  to  be  that  the  defendant  was  administrator  of  the 
estate  of  W.  W.  Herd,  and  as  such  took  possession  of  the 
Vol.  LXXI— 32 
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horses.  Trial  by  jury,  judgment  for  the  plaintiff,  and 
defendant  appeals. 

E,  M.  Sharon  and  C.  F.  Peteraon^  for  appellant. 

NagU  <&  JBirdaally  for  appellee. 

Seeyebs,  J. — The  defendant  moved  the  court  to  substitute 
him  as  defendant  in  his  representative  capacity  as  adminie- 
i.'admiki8-      trator.     This  motion  was  overruled,  and  the  court 
Silngwid-      did  not  err  in  so  ruling.     The  theory  of  the  peti- 
te: rSpievIn:   tion — and  thereon  the  plaintiff  asked  to  recover 
defendant.       — is  that  the  defendant  was  a  trespasser.     Tin's 
being  so,  he  is  personally  liable  therefor,  as  is  a  sheriff  who 
levies  on  and  takes  possession  of  property  which  the  process 
in  his  hands  does  not  justify  him  in  doing.     The  defendant 
had  no  right  to  take  the  plaintiff^s  property  because  he  was 
the  administrator  of  her  husband's  estate. 

II.  The  defendant  moved  the  court  for  a  continuance 
because  of  the  absence  of  a  witness.     Thereupon  the  plaint- 

2.  ooNTTKTj-  iff  dismissed  her  claim  or  right  to  recover  for 
wftne8st*di8^*  the  horse  claimed  by  her  as  widow.  Thereupon 
sue.  the  motion  to  continue  was  overruled.     This  ml- 

ing  was  correct,  for  the  reason  that  it  was  shown  that  the  evi- 
dence of  the  absent  witness  related  only  to  such  horse,  and 
had  no  tendency  to  establish  the  remaining  issue. 

III.  It  is  contended  that  the  verdict  is  not  sustained  by 
the   evidence.     But   we   think  it  is.     The  jury  were  war- 

3.  pRACTicB  ranted  in  finding  that  the  plaintiff  had  purchased 
veidTcu*^*  the  horse  of  her  husband  during  his  life-time,  if 
dence.^  *^'  *^"  the  evidence  of  the  plaintiff  and  her  witnesses  was 

true,  and  this  was  a  question  for  the  jury.     We  cannot  saj 
that  there  is  any  such  improbability  in  their  evidence  as  will  ^ 
warrant  us  in  concluding  that  the  jury  should  have  found 
otherwise. 

Complaint  is  made  of  an  instruction  asked  and  refused  in 
relation  to  the  weight  the  jury  should  give  to  declarations  of 
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a  party,  in  possession  of  personal  property,  in  disparagement 
of  his  title.  Conceding  that  no  well-grounded  objection  can 
be  made  to  the  instraction,  we  are  clearly  of  the  opinion, 
ander  the  evidence,  that  its  refusal  does  not  constitute  revers- 
ible error. 

Affibmbd. 


Perkins  y.  Hinoklet,  Adm'b.  U^  ^\ 


1.  Estates  of  Decedents:  assets:  fbnsiok  koket.  Upon  the  death 
of  a  married  man  leavinflr  money  derived  from  a  x>en8ion  received  from 
the  United  States,  the  money  goes  to  his  administrator,  and  not  to  his 
-widow. 

Appeal  from  Johnson  CirottU  Court. 

Fbiday,  Mabch  18. 

The  defendant  is  administrator  of  the  estate  of  E.  S.  Per- 
kins. At  the  time  of  the  latter's  death,  he  owned  a  certifi- 
cate of  deposit  issued  by  a  bank  for  $1,000,  which  money 
had  been  received  from  the  United  States  government  as  and 
for  a  pension  granted  him.  The  plaintiff  is  the  widow  of 
said  E.  S.  Perkins,  and  she  in  her  petition  asked  the  circuit 
court  to  order  the  defendant  to  deliver  the  said  certificate  to 
her,  upon  the  ground  that  the  money  was  exempt  from  exe- 
cution, and  that  she,  as  widow,  was  entitled  thereto.  This 
was  denied  by  the  defendant,  and  he  claimed  that  the  money 
belonged  to  him  as  administrator.  The  court  found  for  the 
defendant,  and  denied  the  relief  asked.    The  plaintiff  appealr# 

Remley  <&  Remley^  for  appellant. 
S.  H.  Fairall^  for  appellee. 

Sebvbbs,  J. — It  is  provided  by  statute  that  "all  money 
received  by  any  person         *         *         *        as   a  pension 

*  *         *        shall  be  exempt  from  execution,         ♦ 

*  *         whether  such  pensioner  shall  be  the  head  of  a 
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family  or  not."  Chapter  23,  Laws  Twentieth  General  Assem- 
bly. It  is  obvions  that  under  this  statate  the  money  in 
question  was  not  exempt  from  execution  becanse  E.  L.  Per- 
kins was  the  head  of  a  family.  If  he  had  never  been  mar- 
ried, the  money  was  just  as  clearly  exempt.  The  Code  pro- 
vides that,  <'when  the  deceased  leaves  a  widow,  all  personal 
property  which,  in  his  hands,  as  the  head  of  a  family,  would 
be  exempt  from  execution,  *  *  *  shall  be 
exempt  in  her  hands  as  in  the  hands  of  the  decedent."  Code, 
§  2371.  Under  this  statute,  the  widow  is  entitled  to  all  per- 
sonal property  which  is  exempt  from  execution,  for  the  rea- 
son or  because  her  deceased  husband  was  the  head  of  a  fam- 
ily. Bat  we  have  seen  that  the  money  in  question  was  not 
so  exempt,  and  therefore  she  is  not  entitled  thereto.  As  we 
read  the  statute,  the  words,  "as  the  head  of  a  family,"  define 
and  limit  the  rights  of  the  plaintiff.  There  is  no  rule  of 
construction  which  authorizes  the  elimination  of  such  words, 
and  therefore  the  judgment  of  the  circuit  court  is 

Affibmed. 


Davis  v.  The  City  op  Dbs  Moines. 

1.  Cities  and  Towns :  debt  op:  what  constitutes:  coNSTrruTiowAL 
limit:  sewer  tax.  A  contract  entered  into  by  a  city  for  the 
building  of  a  seweri  whereby  the  contractor  agrees  to  accept,  in  fall  sat- 
isfaction for  the  whole  work,  certificates  of  assessment  made  upon  the 
property  adjacent  to  the  sewer,  held  not  to  create  a  debt  against  the 
city  within  the  meaning  of  article  11,  §  3,  of  the  constitution,  limiting 
the  lawful  indebtedness  <A  a  city  to  Sve  per  cent  of  the  value  of  its  taxa- 
ble property. 

Appeal  from  Polk  Circuit  Court. 

Friday,  March  18, 

The  petition  sets  forth  that  the  defendant  is  already 
indebted  to  the  fall  constitutional  limit;  that  the  plaintiff 
is  the  owner  of  certain  land  fronting  on  one  of  the  streets  of 
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the  city,  and  that  the  city,  by  its  officers,  entered  into  a  con- 
tract with  one  MoCauley  to  construct  a  sewer  in  said  street, 
and  to  pay  him  therefor  by  assessing  the  contract  price 
thereof  against  the  adjacent  property;  that  the  mnnicipal 
authorities  are  abont  to  make  said  assessment,  and  charge  the 
same  upon  the  lots,  and  proceed  to  collect  the  same  of  said 
owner.  It  is  prayed  that  the  said  contract  be  canceled  and 
declared  void,  and  the  defendant  be  enjoined  from  in  any 
manner  attempting  to  enforce  said  contract.  The  defendant, 
by  its  answerj  denies  that  it  has  contracted,  or  proposes  to 
contract,  an  indebtedness  for  the  construction  of  said  sewer. 
There  was  a  demurrer  to  the  answer,  which  was  overruled, 
and  the  plaintiff  appeals. 

Henry  S.  Wilcox,  for  appellant. 

James  S.  Dietrick  and  Hugh  Brennan,  for  appellee. 

RoTHROCK,  J. — The  question  to  be  determined  is,  did  the 
contract  in  question  create  an  indebtedness  against  the  city? 
A  copy  of  said  contract  is  exhibited  with  the  answer.  So 
far  as  the  said  contract  purports  to  create  an  obligation 
against  the  city,  it  is  as  follows:  "The  said  P.  H.  McCauley 
agrees  and  hereby  undertakes  to  do  and  perform  said  work 
in  accordance  with  the  plans  and  specifications,  at  the  fol- 
lowing rate  or  price,  to-wit:  one  dollar  and  seventy-four  cents 
per  lineal  foot  or  square  yard,  which  price  shall  cover  the  cost 
of  the  entire  work.  The  said  cost  is,  under  the  law  and 
ordinances  of  said  city,  to  be  assessed  against  the  private 
property  adjacent  to  or  fronting  on  the  street  upon  which 
said  improvement  is  made,  and  a  part  thereof,  to-wit:  in  seven 
annnal  installments,  as  provided  by  the  law  and  ordinances 
of  the  city,  with  six  per  cent  interest.  Said  assessment  is 
payable  as  follows:  When  such  assessment  is  made,  and  any 
portion  of  the  work  completed  and  accepted  by  the  city,  cer- 
tificates thereof  shall  be  made  out  showing  the  amount  levied 
against  each  piece  of  property,  and  the  same  shall  be  delivered 
to  said  P.  H.  McCauley,  and  the  same  shall  be  received  by 
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him  ia  full  payment  for  said  work  or  improvement  for  the 
payment  of  which  a  special  assessment  is  required  by  the 
law  and  ordinances  of  said  city,  and  delivered  to  said  P.  H. 
MeCauley  or  order.  Said  P.  H.  McOauley  agrees  to  accept 
said  certificates  in  full  payment  for  any  and  all  work  performed 
by  him  under  his  contract,  and  to  collect  the  same  by  any  of 
the  methods  provided  by  law,  and  at  his  own  cost  and 
expense;  and  it  is  expressly  agreed,  by  and  between  the  par- 
ties to  this  contract,  that,  upon  the  issuing  of  certificates  to 
said  P.  H.  McOauley  for  any  and  all  work  done  under  this 
contract,  the  same  shall  be  received  by  him  in  full  payment 
therefor,  without  recourse  to  the  city  of  Des  Moines,  Iowa." 

It  is  provided  by  section  3,  article  11,  of  the  constitution, 
that  *'no  county  or  other  political  or  municipal  corporation 
shall  be  allowed  to  become  indebted  in  any  manner,  for  any  pur 
pose,  to  an  amount  in  the  aggregate  exceeding  five  per  centum 
on  the  value  of  the  taxable  property  within  such  county 
or  corporation,  to  be  ascertained  by  the  last  state  and  county 
tax-lists  previous  to  the  incurring  of  said  indebtedness." 

It  sterns  to  us  that  the  contract  in  question  does  not  cre- 
ate an  indebtedness  against  the  city.  There  is  no  doubt  that 
the  city  is  authorized  by  law  to  make  special  assessments  for 
improvements  of  this  character  upon  property  adjacent  to 
the  improvements.  Such  are  the  plain  provisions  of  our 
statute.  See  chapter  162,  Laws  187S,  and  section  16,  c,  168, 
Laws  1886.  The  contract  involved  in  this  case  expressly 
provides  that  the  certificates  issued  by  the  city  shall  be 
accepted  by  the  contractor  in  full  payment  for  his  work, 
without  recourse  on  the  city.  The  city  can  never  bo  held 
liable  to  any  action  for  the  construction  of  the  sewer.  Its 
resources  cannot  be  affected  thereby.  Its  contract  is  fully 
and  completely  performed  by  ascertaining  the  amount  prop- 
erly chargeable  to  the  adjacent  property,  and  the  issuance  of 
assessment  certificates  to  the  contractor. 

We  think  the  demurrer  to  the  answer  was  properly  over* 
ruled.  Affirmed. 
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The  State  v.  Thompson. 

1.  Homicide:  eyidencb  justifying:  self-defbksb.  Defendant,  a 
man  of  fifty-three  yearR,  was  the  owner  of  a  tract  of  land  over  which 
there  was  a  wagon  way  which  had  been  used  by  the  pablic  by  permis- 
sion of  the  owner,  but  not  by  any  right.  Defendant,  in  fencing  his  Lnd,  was 
in  the  act  of  building  the  fence  across  this  wagon  way,  when  the  decedent, 
A  young,  vigorous  and  bullying  man,  came  up  with  a  wagon  and  insisted 
on  going  through,  and  over  the  land.  To  this  defendant  objected. 
Decedent  jumped  from  his  wagon,  went  upon  defendant's  land,  threat- 
ened to  tear  the  fence  down,  and  began  to  do  so,  and  declared  that  he 
would  go  through  or  do  defendant  serious  injury.  When  fiwt 
approached,  d^'fendant  had  his  axe  in  his  hand,  but  he  laid  it  down  and 
picked  up  a  club.  After  parleying  with  decedent,  and  fearing  injury 
from  him,  defendant  stooped  to  lay  down  the  club  and  pick  up  the  axe, 
intending  to  go  away  to  his  house  in  order  to  avoid  further  trouble  and 
probable  danger.  As  he  was  stooping,  decedent  punched  him  with  a 
fence  stake,  and  was  raising  the  stake  as  if  to  strike  him,  when  defend- 
ant picked  up  anothericlub  lying  near  and  struck  decedent  a  blow  from 
which  he  afterwards  died.  Decedent  had  threatened  that  if  defendant 
fenced  up  that  road  he  (decadent)  would  go  through  or  kill  defendant, 
and  defendant  had  knowledge  of  these  threats.  Held  that  the  act  of 
defendant  was  justifiable  on  the  ground  of  self-defense,  and  that  a  ver- 
dict of  manslaughter  could  not  be  sustained  under  the  evidence, — which 
is  fully  set  out  in  the  opinion. 

Appeal  from  Jasper  District  Court. 

Friday,  Mabch  18. 

The  defendant  was  indicted  for  the  crime  of  murder  in 
the  second  degree.  He  was  tried  and  convicted  of  man- 
slaughter, and  sentenced  to  imprisonment  in  the  penitentiary 
for  one  year.     He  appeals. 

Winslow  <&  Vamum^tfor  appellant 

A.  J.  Baker^  Attorney-general^  for  the  State. 

'RoTHROCK,  J. — It  appears  from  the  evidence  that  the 
defendant  is  the  owner  of  a  small  tract  of  land,  consisting 
of  twenty-three  acres.  He  purchased  .it  some  time  prior  to 
July  19,  1884.     The  land  was  covered  with  brush  and  tim- 
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ber.  For  some  years  before  defendant  acquired  the  land,  a 
way  had  been  nsed  for  travel  over  the  same.  The  defendant 
commenced  to  improve  his  land  by  removing  the  brusli  and 
timber.  He  built  a  cabin,  and  removed  his  family  into  it 
He  built  fences,  and,  in  order  to  inclose  the  land,  it  became 
necessary  to  fence  across  the  said  way.  He  did  not  build  a 
solid  fence  across  the  way,  but  constructed  bars,  which  could 
be  removed  to  allow  teams  and  wagons  to  pass  through,  if  it 
became  necessary  to  do  so.  It  was  thought  this  necessity 
might  arise  in  case  of  teams  drawing  loaded  wagons,  as  the 
way  around  the  land  was  not  so  good  as  that  through  it.  It 
is  conceded,  and  the  court  instructed  the  jury,  that  there 
was  no  lawful  highway  through  the  defendant's  land,  and 
that  he  had  the  right  to  inclose  the  same  and  stop  travel 
thereon.  It  was  known  through  the  neighborhood  that  the 
defendant  intended  to  build  a  fence  across  the  way.  No  one 
appears  to  have  made  any  marked  opposition  to  it,  except 
one  Isaiah  Fenderson,  who  was  a  tenant  upon  land  in  the 
neighborhood,  but  who  intended  to  movp  away  in  a  short 
time.  Fenderson  was  violently  opposed  to  having  the  way 
closed  up.  He  made  threats  among  the  neighbors  that,  if 
the  defendant  did  fence  across  the  way,  he  (Fenderson)  would 
go  through  or  he  would  "  riddle  him,"  and  that  he  would 
*'  wade  in  blood  up  to  his  knees  "  to  go  through,  etc.  Some  of 
these  threats  were  communicated  to  the  defendant  before  he 
put  the  bars  across  the  way.  On  the  same  day  that  the  bars 
were  erected,  and  while  the  defendant  was  at  work  near  the 
bars,  Fenderson  approached  with  a  team  and  an  empty 
wagon,  and  demanded  his  right  to  go  through  and  over  the 
defendant's  land.  The  defendant  directed  him  to  drive 
around  the  land.  Fenderson  become  very  angry,  and  leaped 
from  his  wagon,  attempted  to  tear  down  the  bars,  and  crossed 
over  upon  the  defendant's  land  inside  the  inclosure,  and  an 
altercation  ensued,  in  which  the  defendant  struck  Fenderson 
upon  the  head  with. a  club,  and  fractured  his  skull,  from 
which  injury  he  died  in  two  or  three  days  thereafter.     There 
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was  no  eye-witness  to  the  final  straggle  between  the 
parties.  A  young  man  named  Joseph  Thompson  was  with 
the  deceased  in  the  wagon,  and  he  testified  as  a  witness  on 
the  trial  that  when  Fenderson  stopped  at  the  bars  the  defend- 
ant was  standing  near  by,  and,  to  Fenderson's  statement  to 
defendant  that  he  was  shutting  up  the  road,  the  defendant 
directed  him  to  go  around  his  land ;  that  Fenderson  jumped  out 
of  his  wagon,  and  approached  the  fence,  and  said  he  would 
go  through  there,  and  defendant  told  him  he  would  not  go 
through,  and  to  go  away;  that  he  did  not  want  any  trouble 
with  him.  The  witness  took  hold  of  Fenderson  and  pulled 
him,  and  tried  to  persuade  him  to  drive  around, — that  they 
could  do  so  as  well  as  others.  Fenderson  persisted,  and  jumped 
over  the  fence,  took  hold  of  the  fence  stakes,  and  spread  them 
apart.  When  deceased  jumped  the  fence  the  defendant  had 
an  axe  in  his  hand,  and  said,  <<I  will  not  draw  the  axe  ou 
you,"  and  he  picked  up  a  club,  and  held  the  same  in  his 
hands,  and  told  the  deceased  not  to  touch  the  fence.  Fender- 
son was  spreading  the  stakes  of  the  fence  apart,  and  the  par- 
ties were  cursing  each  other,  and  about  six  feet  apart,  when 
the  young  man  turned  away  and  walked  off,  for  the  reason, 
as  he  stated,  that  he  believed  there  would  be  trouble,  and  he 
did  not  want  to  see  it. 

There  is  no  doubt  that  the  death  of  the  deceased  was 
caused  by  a  blow  from  a  club  or  stick,  and  that  the  blow  was 
inflicted  by  the  defendant.  The  defendant  insists,  however, 
that  all  of  his  acts  in  the  unfortunate  affray  were  excusable 
on  the  ground  that  they  were  done  strictly  in  defense  of  his 
person.  And, as  we  believe  that  his  claim  is  well  founded,  it 
appears  to  be  necessary  to  set  out  further  facts  in  the  case 
quite  fully,  and  these  facts  are  so  fully  detailed  in  the  testi- 
mony given  by  the  defendant  as  a  witness  upon  the  trial  that 
we  here  insert  it  in  full.     It  is  as  follows: 

"  I  am  the  defendant,  and  am  fifty-three  years  old  past. 
I  reside  on  twenty-three  acres  of  land  that  has  been  described 
by  the  various   witnesses.      Moved   there   a  year  ago   the 
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twenty-first  of  April.  I  improved  the  piece  myself.  I 
cleared  out  about  thvee  acres  of  ground,  and  put  it  into  com 
and  potatoes  and  beans  and  small  vegetables.  I  moved  the 
house  on  the  land,  and  moved  the  family  in  the  same  day. 
The  neighbors  helped  me  move  the  house,  and  I  put  it  up 
and  the  family  in  at  the  same  time,  and  this  last  summer 
have  continued  to  improve  the  place.  I  built  outside  fences 
to  inclose  the  land.  Started  to  fence  on  the  south  side  with 
a  pole  and  brush  fence.  I  commenced  at  the  east  end,  cut- 
ting the  brush  out  west  along  the  line,  or  what  I  supposed 
to  be  the  line,  and  cut  up  until  I  got  to  the  hog  lot.  Then  I 
went  back,  and  commenced  to  fence  on  the  east  line.  The 
fence  was  made  of  poles  with  crotches,  and  poles  set  on 
the  crotches.  The  pole  fence  was  on  the  east  end.  I  saw 
Isaiah  Fenderson  on  or  about  the  nineteenth  day  of  July, 
1884. 

^  The  first  I  saw  him  was  in  the  morning,  passing  down 
through  the  timber  where  I  was  at  work  on  the  west  line, 
when  I  was  going  to  get  some  sticks  that  I  was  splitting  out 
of  some  limbs.  I  was  on  the  west  side  of  the  traveled  way, 
cutting  sticks.  He  went  south-east  towards  his  house,  down 
along  the  traveled  way.  Joseph  Thompson  was  with  him. 
I  kept  on  with  my  work,  got  my  sticks  out  that  I  needed, 
and  fetched  them  back,  and  went  to  work  at  the  fence. 
When  Fenderson  came  back  it  was  all  finished  up  to  putting 
on  the  riders  about,  but  the  bars.  I  was  putting  up  a  pair  of 
bars  for  teams  to  pass  through  the  field  if  they  found  it 
necessary.  Taking  down  the  bars,  and  putting  them  up 
again,  and  driving  through,  it  was  all  right,  and  I  was  driv- 
ing some  stakes  in  by  these  bars.  Fenderson  came  back. 
Ke  had  a  team  and  empty  wagon  so  far  as  I  could  see. 
They  drove  within  about  twenty  feet,  I  should  judge,  of 
wliere  I  was  at  work.  Fenderson  said,  *  You  are  fencing  ap 
the  road.'  I  said,  <  No;  there  is  the  road;  travel  it.'  And 
he  commenced  cursing  me.  He  said  he  would  tear  it  down 
and  go  through  there.      He  was  then  in   the  wagon.     He 
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jamped  oat  of  the  wagon  when  he  said  that,  off  on  the  east 
side, — that  would  be  on  the  left  side  of  the  wagon.  He 
came  to  the  fence  to  me  on  the  north  side  of  it.  It  was 
inside  of  my  own  field.  He  came  up  to  the  fence  and  said 
he  was  going  to  tear  it  down.  I  told  him  not  to.  He  said  he 
was  going  through  there  or  *I  will  come  and  pound  the  G — d 

d — d out  of  you.'     I  had  my  axe  in  my  hand,  and  he 

says,  ^  Don't  strike  me  with  the  axe.'  I  said,  ^  No,  I  would 
not  strike  any  one  with  the  axe.'  Then  he  jumped  the  fence 
and  came  over  to  me,  and  I  said,  <  Go  away.  I  don't  want  to 
bother  with  you.'  And  Joseph  came  and  pulled  him  by  the 
coat-tail,  and  said,  *  We  can  travel  that  road  if  any  one  can.' 
And  he  says,  'No,  by  G — d,  I  am  going  through  there ;'  and  then 
Joseph  went  away  up  through  the  woods.  I  tried  to  reason 
with  him  about  the  road, — that,  if  I  was  violating  the 
law,  I  told  him,  to  take  the  law  on  me;  we  would  not  quar- 
rel about  it;  he  had  no  interest  there  much, — there  was  no 
use  of  bothering  himself  about  it.  He  had  told  me  ho  was  going 
to  move  away.  He  said,  *By  G — d,  he  had  an  interest  in  there; 
he  was  going  through  there; '  apd  I  said,  ^Isaiah,  there  is  no  use 
talking;' and  he  swore  some,  and  I  swore  some,  and  I  said, 
« 1  will  not  bother  with  you,'  and  I  made  one  step. 

**  We  was,  I  should  judge,  six  or  seven  feet  apart  at  the 
time  this  parleying  went  on,  and  we  were  on  the  north  side 
of  my  own  land,  and  on  the  east  side  of  the  traveled 
track.  My  back  would  be  to  the  north-east,  and  he  was 
facing  me.  He  was  then  standing  right  close  to  the  east  fork 
of  the  bars.  He  kind  of  stepped  back  after  he  made  that 
advance  on  me,  and  put  his  hand  on  the  fence  stakes,  that  way. 
[The  witness  here  showed  movement  made  in  the  attempt  to 
pull  the  stakes  apart.]  He  spead  them  apart.  The  one  on  the 
south  side  was  driven  in  pretty  firm,  and  the  other  one  I  hadn't 
driven  in  yet.  I  wanted  them  to  hold  up  the  heavy  poles  I 
was  putting  on  for  riders.  I  said,  <  Isaiah,  I  won't  bother 
with  you.  I  will  go  on  with  my  work.'  And  I  made  a  turn  of 
the  hand  to  pick  up  my  axe,  and  I  spied  a  club  on  the  ground. 


Digitized  by 


Google 


508  SUPREME  COURT  OF  IOWA, 

Tbe  State  v.  Thompson. 

and  I  dropped  the  club  on  the  ground  that  I  had  in  my  hand 
to  pick  up  ray  axe,  and  just  with  that  he  grabbed  the  stake 
and  gave  me  a  jab,  this  way.  [Witness  here  showed  move- 
ment made  by  Fenderson  in  punching  him  with  the  stake, 
withdrawing  the  chib,  and  raising  it  as  if  to  strike  him.]  I 
just  picked  up  the  stick,  and  gave  him  an  underhanded  lick, 
that  way,  with  my  right  hand.  I  hit  him  that  way.  [Wit- 
ness here  shows  by  his  movements  that  he  struck  liim  with 
an  upward  blow  as  he  rose  from  the  ground  in  picking  up 
the  stick,  so  that  he  struck  upward,  being  under  and  lower 
than  the  deceased.]  I  never  struck  him  but  once.  He  says, 
*  Don't  strike  me  again;*  and  I  says,  *No  Isaiah,  you  pro- 
voked me  to  this.  You  was  trying  to  punch  my  guts  out, 
and  then  you  tried  to  knock  my  brains  out.'  He  says,  <  I 
will  have  your  heart's  blood  for  that.'  I  never  made  any 
reply  to  that;  and  he  wheeled  short,  turned  the  wheels  right 
to  the  buggy,  and  started  away  to  where  he  lived  as  fast  as 
he  could  go,  and  I  heard  the  wagon  stop,  and  then  I  started 
home  as  fast  as  I  could  go.  Before  this  occurrence  I  had  been 
told  by  neighbors  that  Fenderson  had  made  threats  against  me. 
William  Bullock  told  me,  and  Mr.  Crews  told  me.  This  was 
told  me  the  day  before  the  trouble." 

**  GrosS'Examhiation.  Bullock  met  me  in  the  road,  and 
said, '  I  understand  you  are  going  to  fence  this  road  up, 
Aleck.'  I  told  him  I  was;  but  I  would  have  bars  there  so 
the  people  could  pass  through  that  wanted  to.  *  Well,'  says 
he,  *  you  had  better  not  fence  it  up.'  Isaid,  *Why?'  He 
said  that  he  and  Fenderson  had  a  big  row  about  that  road. 
Fenderson  threatened  him  pretty  hard,  he  said,  and  he  said 
he  came  pretty  near  knocking  hi**  head  off,  or  something  to 
that  effect.  And  he  says,  <  You  will  have  trouble  with  Fen- 
derson.' In  that  same  conversation  I  had,  he  said  that  Fen- 
derson said  he  would  go  through  there  or  riddle  me,  or  some- 
thing to  that  effect.  That  is  as  near  as  I  can  tell  it.  Crews 
said  to  me  one  day,  «  Ain't  you  afraid  to  work  in  liere?'  I 
asked  him  <  What  will  make  me  afraid?'     He  says,  < Fender- 
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8on  has  threatened  yoa  hard,  and  he  is  drinking,  too.'  I  said^ 
^  I  guess  he  will  not  hurt  me.'  He  says, '  Why,  you  had  bet- 
ter look  out; '  and  I  asked  him  what  he  said  about  fencing 
the  road  up.  He  says,  <  He  says  all  he  wants  is  one  good 
clip  at  you.' 

^'  I  said  Fenderson  jabbed  me  with  a  stick.  It  was  quite 
a  good  sized-stick.  May  be  two  and  a  half  inches  at  the 
butt,  and  perhaps  somewhere  in  the  neighborhood  of  six  feet 
long.  That  was  one  of  the  sticks  I  was  using  to  build  the 
fence  with, —  one  of  the  stakes  I  drove  in  the  ground.  It 
was  a  round  stick,  and  had  been  part  way  driven  in  the  ground. 
He  loosened  it  up  before  he  jerked  it  out.  At  this  time  I 
had  throwp  down  the  axe.  He  jerked  the  stick  out  as  I  was 
going  to  pick  up  the  axe.  I  was  going  to  pick  up  tlie  axe 
and  leave  him.  I  told  him  not  to  bother  me;  I  didn't  want 
to  bother  with  him  at  all.  I  had  a  club  in  my  hands,  and 
was  just  stooping  down  to  pick  up  ray  axe  and  go  away.  I 
kept  my  eye  on  him,  for  I  thought  he  would  get  away  with 
me  anyway.  When  I  dropped  the  club  out  of  my  hand 
I  had  no  idea  he  was  going  to  strike  till  he  came  up;  I 
thought  if  I  would  go  away  he  would  quit  and  let  me  alone, 
and  I  thought  I  would  drop  the  weapon  I  had  in  my  hand 
and  get  away.  Before  I  dropped  my  club  he  had  his  hand 
on  the  stake.  I  then  thought  it  was  best  to  drop  the  stick 
and  go  away.  I  thought  it  was  the  best  thing  for  me  to  go 
away  and  take  my  axe  home.  He  was  mad,  furious  and 
excited.  Before  I  picked  up  the  axe,  as  I  told  you,  I  seen  he 
was  going  to  get  away  with  me,  I  was  going  to  run,  because 
I  said  I  would  have  no  fuss  with  him. 

'*  Question.  Why  did  you  not  run  with  the  stick  instead 
of  the  axe?  Answer.  I  wanted  to  take  my  axe  home  with  me. 
I  wanted  to  go  u])  near  the  house  and  chop.  I  wanted  to 
work  with  tlio  axe,  and  not  to  use  it  on  him  by  any  means. 
As  soon  as  I  stooped  down,  he  prodded  me.  I  made  a  move- 
ment, and  dropped  the  club  down  and  took  the  axe,  and  I 
seen  him  coming,  and  I  dropped  the  axe  and  took  the  club. 
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and  hit  him  an  under-handed  lick.  I  had  stooped  down  to 
pick  up  the  axe,  and,  as  I  raised  up,  I  took  him  that  way, 
by  striking  him  as  I  raised  up.  Q.  Had  he  the  club 
raised?  A.  He  had  it  raised  this  way,  [showing  manner. 
Witness  here  showed  that  he  had  the  club  raised  as  if  to  strike 
him  over  the  head.]  I  struck  him  with  the  club  as  I  raised 
up.  As  I  raised  up  I  let  it  flicker,  after  I  s^n  that,  if  I  did 
not,  I  was  a  goner.  He  fell  onto  his  knees.  He  said, 
*  Don't  hit  me  again,'  and  I  said  I  would  not  if  he  would  let 
me  alone.  He  hurt  me  considerably  when  he  jabbed  me, — 
gave  me  a  pretty  good  jab  with  it.  He  struck  me  here  in 
the  side.  I  expect  he  would  have  put  it  pretty  nearly  into 
toe  if  he  had  been  a  little  closer.  He  was  too  far  off  to 
have  good  force  at  me.  When  he  was  down  on  his  knees  he 
got  up  just  as  quick  as  he  could.  Was  not  more  than  down 
till  ho  was  up.  I  expect  we  was  both  excited.  I  was  not 
very  angry,  because  I  had  my  mind  made  up  that  I  would 
not  quarrel  with  him.  He  jabbed  me  with  the  stick  just  as 
I  stooped  down.  He  was  next  the  fence,  facing  me.  When 
he  jabbed  me  he  must  have  just  grabbed  the  stick,  and  then 
jabbed  me  with  it,  and  then  when  he  did  not  get  me  down,  he 
raised  it  up  this  way  in  his  hand ;  I  cannot  tell  you  whether  the 
right  hand  or  left  hand  in  advance;  but  the  stick  was  raised  np 
in  this  way,  coming  onto  me;  I  would  not  say  whether  the  right 
or  left  hand.  When  he  jabbed  me  I  could  not  tell  which  hand 
was  in  advance.  I  was  stooping  down  picking  up  the  axe  to  get 
off,  when  he  gave  me  a  jab,  and  I  picked  up  the  stick,  as  I 
have  said.  He  pulled  the  stake  loose  out  of  the  fence.  It 
was  a  stick  that  I  was  using, — driving  in, — as  I  told  you 
before,  when  he  came  up  to  me.  The  stake  that  he  pulled 
out  of  the  fence  was  one  he  used  during  the  diflSculty;  and 
when  he  was  struck  he  dropped  the  stick  down.  I  did  not 
do  anything  with  it  at  that  time.  After  the  difficulty,  a 
little  spell,  I  took  the  little  boy  and  girl  to  flx  np  the  fence, 
and  I  done  so,  and  used  the  same  stick.  I  would  not  say 
whether  I  put  the  stake  in  the  same  place  or  not.     When  I 
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Struck  him  I  did  not  see  any  blood,  not  till  I  went  back  to 
the  fence.  I  noticed  no  blood  when  he  traveled  off.  There 
was  a  few  drops  of  blood  on  some  chips  back  next  to  the 
fence.  This  was  in  the  neighborhood  where  he  fell,  and  I 
believe  there  was  one  or  two  little,  drops  of  blood  on  the 
stick  that  he  had.  I  think  there  was.  When  he  dropped 
the  stake  it  was  near  where  the  chips  were,  and  it  was  there 
when  I  picked  it  up  and  pnt  it  back  in  the  fence.  I  am 
right-handed.  Don't  very  often  nse  my  left  hand.  I  struck 
him  with  one  hand, —  my  right  hand." 

It  should  further  be  stated  that  it  appeared  from  the  evidence 
that  the  deceased  was  a  young,  active  and  vigorous  man. 
We  have  examined  the  record  with  great  care,  and  we  fail 
to  find  any  evidence  in  any  way  impeaching  or  contradictory 
to  the  testimony  of  the  defendant.  Indeed,  so  far  as  the  pre- 
vious threats  of  the  deceased  are  involved,  the  defendant's 
testimony  was  fully  corroborated.  And  the  young  man  who 
witnessed  part  of  the  affray  also  fairly  corroborates  the 
account  of  it  given  by  the  defendant.  He  is  also  corrobo^ 
rated  by  the  fact  that  he  received  quite  a  severe  injury  in  the 
side  during  the  affray.  In  our  opinion,  the  evidence  in  the 
case  shows  without  conflict  every  legal  requirement  to  con- 
stitute a  complete  self-defense.  We  are  aware  that  human 
life  sliould  be  regarded  by  courts  and  juries  with  jealous 
care,  and  criminal  homicides  should  surely  be  punished. 
But  the  right  of  self-defense  should  also  be  protected  and 
guarded.  It  does  not  necessarily  follow  that  the  person  who 
kills  his  assailant  is  a  criminal.  It  plainly  appears  from  the 
evidence  in  this  case  that  the  defendant  did  not  intend  to 
kill  the  deceased.  If  such  had  been  his  intention,  he  would 
not  have  laid  down  his  axe,  and  stood  six  feet  away  from  the 
deceased,  as  when  last  seen  by  the  young  man  named 
Thompson.  The  deceased  had  then  crossed  over  the  fence 
upon  the  defendant's  premises.  It  must  be  remembered 
that  the  defendant  had  the  legal  right  to  fence  up  this  way. 
It  cannot  be  claimed  that,  because  he  knew  the  deceased  had 
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tbreatened  him  with  violence,  he  ahonld  be  required,  to 
appease  the  wrath  of  a  bully,  to  leave  his  land  uninclosed. 
The  law  would  be  no  protection  to  him  if  he  could  not  be 
allowed  to  improve  and  inclose  his  humble  home  in  his  own 
way.  And  he  had  the  right  to  stand  by  his  fence  and  con- 
tend that  his  premises  should  not  be  invaded;  and,  when 
assaulted  and  wounded  as  he  was,  he  had  the  right  to  strike 
back,  if  it  appeared  to  him  as  a  reasonable  man  to  be  neces- 
sary  to  protect  himself  from  further  great  bodily  injury. 
That  the  necessity  existed,  there  can  be  no  doubt,  if  the  case 
is  considered  upon  the  evidence. 

In  our  opinion,  a  new  trial  should  have  been  granted,  upon 
the  ground  that  the  evidence  did  not  warrant  the  verdict 
found  by  the  jury. 

Heversed. 


McCoNNELL  KT  AL.  V.    HuTCHINSON   ET  AL. 

1.  Intervention:  by  county:  action  to  annul  sale  of  poor-farm. 
In  an  action  by  tdx-payere  against  the  parchasers  of  a  poor-fann  from 
the  county,  to  set  aside  the  sale  on  accoant  of  the  inadequacy  of  the 
price,  and  other  allejred  illegalities,  held  that  the  county  was  entitled, 
under  §  2683  of  the  Code,  to  intervene  and  join  the  defendants  in  sus- 
taining the  sale,  on  the  ground  that  it  was  advantageous  to  the.connry. 

Appeal  from  Davis  District  Court, 

Friday,  March  18. 

Action  to  set  aside  a  conveyance  made  to  the  defendant 
M.  E.  Hutchinson  of  a  farm  in  Davis  county.  The  petition 
avers,  in  substance,  that  at  one  time  the  farm  was  owned  by 
Davis  county,  and  was  occupied  by  it  as  a  poor-farm;  that 
the  county  sold  and  conveyed  the  farm  to  the  defendant  M. 
E.  Hutchinson;  that  the  supervisors  of  the  county,  in  mak- 
ing the  sale  and  conveyance  for  the  county,  sold  the  farm 
without  appraisement,  and  for  a  grossly  inadequate  price; 
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and  that  all  the  matters  pertaining  to  the  sale  were  illegal 
and  void.  The  county  filed  a  petition  in  intervention,  set- 
ting up  the  unsnitableness  of  the  farm  for  a  poor-farm,  and 
various  reasons  why  the  same  was  properly  sold;  and  averred 
that  the  sale  was  well  advertised,  and  was  made  for  all  the 
farm  was  worth;  and  prayed  that  the  sale  be  approved.  The 
plaintiff  moved  to  strike  from  the  tiles  the  petition  of  inter- 
vention. The  court  sustained  the  motion,  and  the  intervener 
appeals. 

Payne  cfe  Eichelherger^  for  appellant. 

H.  B.  Hendershott  and  M.  H.  Jones^  for  appellees. 

Adams,  Ch.  J. — This  action  was  brought  by  the  plaintiff 
McConnell  and  one  or  more  others,  who  aver  that  they  are 
tax-payers  of  Davis  county,  and  they  ask  that  they  may  be 
heard  in  behalf  of  all  the  inhabitants  and  tax- payers  of  the 
county.  The  right  of  the  county  to  intervene  is  based  upon 
section  2683  of  the  Code,  which  provides  that  any  person 
who  has  an  interest  in  the  matter  in  litigation,  in  the  success 
of  either  of  the  parties  to  the  action,  or  against  both,  may 
become  a  party  to  an  action  between  otber  persons,  either  by 
joining  the  plaintiff  in  claiming  what  is  sought  by  the  peti- 
tion, or  by  uniting  with  the  defendant  in  resisting  the  claim 
of  the  plaintiff.  In  this  case  the  county  joined  with  the 
defendant  Hutchinson  in  resisting  the  claim  of  the  plaintiffs. 
The  motion  to  strike  from  the  files  the  petition  for  interven- 
tion was  based  upon  the  ground  that  the  county  had  no  inter- 
est in  the  action.  It  might  be  conceded  that  the  county  has 
no  interest  in  the  action  if  the  conveyancti  could  be  set  aside, 
and  the  county  be  allowed  to  keep  the  farm  and  purchase- 
money  also.  But,  if  the  trade  should  be  rescinded  by  reason 
of  inadequacy  of  price,  or  other  illegality,  the  purchaser 
would  be  entitled  to  a  refund  of  the  purchase-money.  Now, 
the  county  avers  that  the  farm  did  not  meet  its  requirements; 
Vol.  LXXI— 33 
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that  it  was  well  sold;  and  that  the  county  needed  the  pur- 
chase-monej  to  aid  in  purchasing  another  farm.  If  the  sale 
was  advantageous  to  the  county,  as  we  must  assume  from  the 
averments  of  the  petition  of  intervention,  and  the  county 
would  be  deprived  of  the  advantage  of  the  sale  if  the  plaint- 
iff should  be  successful,  it  follows  that  the  county  had  an 
interest  in  the  action. 

In  our  opinion,  the  motion  to  strike  from  the  files  the 
petition  of  intervention  should  have  been  overruled. 

Reversed. 


Oboutt  v.  Hanson,  Ex'x,  et  al. 

1.  Place  of  Suit:  foreclosure  op  mortgage  against  executor  and 

HEIRS  OP  mortgagor.  H.,  a  resident  of  Grreene  coanty,  died  there, 
leaving  a  wife  and  children,  who  continued  to  reside  there.  Before  hia 
death,  and  prior  to  the  enactment  of  chap.  126,  Laws  of  1884,  providing 
that  actions  to  foreclose  mortgasres  must  be  bronght  in  the  county  where 
the  land  lies,  he  had  mortgaged  his  land  in  Greene  county  to  secaro 
notes  payable  in  Cedar  county.  His  widow  was  appointed  executrix  of 
his  estate,  which  was  in  process  of  settlement  in  Greene  county.  This 
action  was  brought  in  Cedar  county,  where  the  notes  were  payable, 
against  the  executrix  and  heirs,  to  foreclose  the  mortgage.  Held  that 
the  action  was  maintainable  only  in  Greene  county,  and  that  the  conrt 
of  Cedar  county  had  no  jurisdiction  of  the  subject  matter.  This  con- 
clusion is  concurred  in  by  all  the  members  of  the  court,  but  the  argu- 
ment of  the  opinion,  based  on  the  theory  that  the  action  was  strictly  in 
rem,  is  not  concurred  in. 

2.  Jurifldiction :  want  of:  waiver.    Want  of  jurisdiction  of  the  sub- 

ject matter  cannot  be  waived,  even  by  consent  of-  the  parties,  and  the 
objection  may  be  raised  at  any  time.  {Dicks  r.  Hatch,  10  Iowa,  380, 
and  Cerro  Gordo  Co.  v.  Wright  Co.,  59  Id.,  485,  followed.) 

3.  Place  of  Suit:  wrong  countt:  change  to  proper  oountt:  no 

JURISDICTION.  When  an  action  which  should  be  brought  in  the  county 
of  the  defendant's  residence  is  brought  in  another  county,  but  the  court 
has  no  jurisdiction  of  the  subject  matter,  the  diefendant  does  not  waife 
the  want  of  jurisdiction  by  failing  to  move  for  a  change  to  the  propec 
county,  under  Code,  §  2589.  That  section  is  not  applicable  to  such  a 
case;  for  the  court  in  such  a  csL^e  has  no  jurisdiction  to  make  any  order 
except  to  dismiss  the  case,  or  !»trike  it  from  the  files. 


Digitized  by 


Google 


MAECH  TERM,  1887.  515 

Orcatt  ▼.  Hanson,  Ex'x,  et  aL 

r 

Appeal  from  Cedar  Circuit  Court. 

Fbibat,  Maboh  18. 

AonoN  in  chancery  to  foreclose  a  mortgage.  There  was  a 
decree  granting  the  relief  prayed  for  by  plaintiff.  Defend- 
ant Hannah  Hanson,  executrix,  appeals. 

R.  S.  Irviuy  for  appellant. 

Piatt  cfe  Carry  for  appellee. 

Bbok,  J. — I.     The   mortgage   in   suit   conveys  lands  in 

Greene  county  to  secure  certain- promissory  notes  payable  in 

Cedar  county,  executed  by  George  F.  Hanson, 

I.  PIjACB  Ol  ^»      ^      •         •^ 

cKwurec?  ^^  Greene  county,  where  he  resided. 

aJ^^t^exeo-  ^^^®  action  is  brought  against  the  executrix  of 
iie?wo/mort-  ^^^  estate,  who  is  his  widow,  and  against  his  heirs 
***^''  and  devisees.     All  reside  in  Greene  county ;  and 

his  estate  is  in  process  of  settlement  by  the  proper  probate 
court  of  that  county,  which  issued  the  letters  of  administra- 
tion to  the  widow.  There  was  personal  service  made  upon 
all  of  the  defendants.  All  of  these  facts  are  not  clearly  and 
directly  stated  in  the  abstract,  but,  with  what  is  found 
therein,  together  with  statements  of  plaintiff's  counsel,  the 
facts  as  just  stated  satisfactorily  appear.  The  petition  prays 
for  the  foreclosure  of  the  mortgage,  and  for  a  judgment 
igainst  the  executrix,  and  that  the  heirs'  interest  in  the  land 
be  declared  subject  to  the  mortgage.  Relief  in  accord  with 
this  prayer  was  given  by  the  decree.  It  does  not  appear 
whetlier  the  heirs  appeared  in  the  case;  no  default  against 
them  was  declared. 

II.  In  our  opinion,  the  circuit  court  of  Cedar  county  had 
no  jurisdiction  of  the  case,  the  statutes,  as  interpreted  by 
this  court, prescribing  that  plaintiff  should  have  pursued  his 
remedies  in  Greene  county,  where  the  land  is  situated,  and 
where  the  isstate  of  the  mortgagor  is  in  process  of  settlement 
in  the  probate  court.  Code,  §  2578,  before  its  amendment 
by  chapter  126,  Acts  Twentieth  General  Assembly,  as  inter- 
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preted  by  this  court  in  Equitable  Life  Ins.  Co.  v.  Gleaaon. 
56  Iowa,  47,  aathorized  the  foreclosure  of  a  mortgage  in  the 
county  wherein  the  note  secured  thereby  was  made  payable, 
the  action  being  personal,  and  not  in  rem.  The  amendment 
just  referred  to,  by  its  express  terms,  is  not  applicable  to 
contracts  before  existing. 

In  Iowa  Loan  <&  Trust  Co.  v.  Day^  63  Iowa,  459,  this 
court  held  that  an  action  for  foreclosure  which  is  in  rtfm,and 
not  to  recover  a  personal  judgment  as  well  as  a  decree  of 
foreclosure,  must  be  prosecuted  in  the  county  wherein  the 
land  is  situated,  and  not  in  the  county  where  the  note  secured 
by  the  mortgage  is  payable. 

III.  Is  this  to  be  regarded  as  a  personal  action,  or  ah  action 
in  rem?  Both  of  the  cases  just  cited  teach  that,  where  a  per- 
sonal judgment  cannot  be  rendered  in  a  foreclosure  proceed- 
ing, it  is  an  action  in  rem.  See  Kershaw  v.  Thompson^  4 
Johns.  Ch.,  609;  Downing  v.  Palmateer^  1  T.  B.  Mon.,  64; 
Waples,  Proc.  in  Rem,  §§  563  et  seq,y  606  et  seq. 

No  personal  judgment  is  claimed  in  the  petition  against 
the  heirs,  and  it  is  not  made  to  appear  in  the  case  that  there 
were  any  grounds  upon  which  such  a  judgment  could  have 
been  based.  If  the  decree  declaring  that  they  hold  their 
interest  in  the  lands  subject  to  the  mortgage  be  thought  to 
be  a  personal  judgment  against  them,  the  court  had  no  juris- 
diction to  enter  it,  for  the  reason  that,  as  we  shall  soon  see, 
the  court  below  had  no  jurisdiction  to  enter  the  decree  of 
foreclosure.  Of  course,  if  jurisdiction  to  foreclose  the  mort- 
gage did  not  exist,  no  jurisdiction  existed  to  render  a  personal 
decree  against  the  heirs  cutting  off  their  right  to  redeem. 

IV.  No  personal  judgment  could  have  been '  rendered 
against  the  executrix,  for  the  reason  that  no  personal  liability 
rested  upon  her.  It  is  claimed  that  a  judgment  was  author- 
ized against  her  in  her  representative  character  as  executrix. 
We  need  not  inquire  whether  such  a  judgment  may  be 
regarded  as  personal,  for  the  reason  that,  as  we  understand 
the  law,  the  circuit  court  of  Cedar  county  had  no  jurisdic 
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tion  to  render  such  a  judgment.  The  claim  for  a.  judgment 
against  the  executrix  was,  in  effect  and  in  fact,  a  claim  against 
the  estate.  Proceedings  to  enforce  such  claim  are  in  the 
same  sense  against  the  estate.  It  is  a  proceeding  pertaining 
to  the  settlement  of  the  estate,  and  must  be  prosecuted  in  the 
proper  probate  court  which  has  exclusive  jurisdiction  of  the 
estate.  Code,  §§  2312,  2319;  Shropshire  v.  Long^  68  Iowa, 
637.     Tillman  v.  Bowman^  Id.,  450. 

The  question  as  to  the  effect  of  a  judgment  of  foreclosure 
against  an  executor,  whether  it  stands  as  a  claim  against  the 
estate,  etc.,  need  not  be  considered,  for  the  reason  that  it  does 
not  arise  in  this  case,  because  no  jurisdiction  to  enter  a  decree 
of  foreclosure  and  judgment  existed  in  the  court  below.  It 
is  very  plain  that,  if  a  judgment  against  the  estate  be  author- 
ized when  a  decree  is  rendered  by  a  court  having  jurisdic- 
tion, it  cannot  be  enforced  by  execution.  It  may  be  filed  in 
the  probate  court  as  a  claim  established  against  the  estate. 
Crane  v.  Outhrie^  47  Iowa,  542.  As  bearing  on  the  ques- 
tion under  consideration,  see  Code,  §§  2408,  2416,  2420, 
2424,  2427,  and  Chadbourne  v.  Gilman,  29  Iowa,  181. 

V.  The  executrix  attempted  to  raise  the  question  of 
jurisdiction  we  have  considered  by  demurrer  to  the  petition, 
2.  juRisDic-     which  was  overruled.     She  afterwards  answered. 

TION !  want 

of:  waiver.  An  objection  based  upon  the  want  of  jurisdic- 
tion of  the  court  over  the  subject  matter  of  tlic  action  may 
be  raised  at  any  time,  and  is  not  even  waived  by  consent. 
If  the  law  withholds  from  a  court  authority  to  determine  a 
case,  jurisdiction  cannot  be  conferred,  even  by  the  consent  of 
parties.     Dicks  v.  Uatch^  10  Iowa,  380;  Cerro  Gordo  Co,  v, 

Wright  Co.,  59  Id.,  485. 

VI.  Code,  §  2589,  contains  the  following  provision: 
"If  a  suit  bo  brought  in  the  wrong  county,  it  may  then  be 
3.PLACRof       prosecuted  to  a  termination,  unless  the  defend- 

Suntrr*"*     ant  before  answer  dcnumd  a  change  of  the  place 

cliautceto  *       .   ,  ,  .  i  •  i 

pmiiercoun-    of  trial   to  the  proper  county,  m   wincli   case 

iy:  no  Juris-  ,     ,,         ,  ,  i  o 

«ficuou.  the  court  shall  order  the  same  at  the  cost  of 

the  plaintiff.         *         *         *'-         If   this    provision    be 
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• 

applicable  to  the  case  before  as,  defendants,  having  made  nc 
motion  to  change  the  venue  as  contemplated  in  the  statute 
cannot  now  complain  of  the  judgment  rendered  in  the  case 
But,  in  our  opinion,  the  section  is  not  to  be  applied  to  the 
case,  for  the  reason  that  tlie  circuit  court  of  Cedar  county 
had  no  jurisdiction  of   the  subject  matter  of  the  action 
which,  we  think,  we  have  above  shown.     To  authorize  a  courf^ 
to  act  in  an  action  in  rem^  it  must  have  jurisdiction  of  the 
subject  matter  of  the  suit,  and,  iu  an  action  in  peraonamy 
it  must  have  jurisdiction  of  the  person  of  the  defendant 
In  personal  actions,  the  section  just  quoted,  and  those  pre- 
ceding it,  give  to  the  court  of  the  "  wrong  county  ^^  jurisdic- 
tion of  the  person  of  defendants  who  were  served  with  notice; 
but,  in  actions  in  reiUj  the  court  of  the  "  wrong  county  " 
acquires   no  jurisdiction  of  the   subject   matter,  under  the 
statutes  and  the  decisions  of  this  court.     Now,  wliat  order 
may  a  court  make  in  an  action  in  rem  wherein  it  has  no 
jurisdiction  of  the  subject  matter  thereof?     None  whatever, 
except  to  dismiss  it,  or  strike  it  from  the  docket     As  the 
court  lacks  jurisdiction  of  the  subject  matter,  it  can  make 
no  order  whatever  affecting  the  right  to  the  rem.     These 
views  ^re  based  upon  the  most  familiar  elementary  principles, 
which  demand  no  authorities  in  tlicir  support  in  order  to 
assure  the  assent  of  tlie  legal  mind.  ^ 

It  will  be  understood  that,  where  there  is  jurisdiction  of 
the  subject  matter  of  the  action,  but  no  jurisdiction  of  the 
person  of  the  defendant,  the  court  may  retain  the  cause,  and 
make  orders  looking  to  the  acquisition  of  jurisdiction  of  the 
person  of  defendant,  and  for  some  other  purposes.  But,  as 
we  have  seen,  this  is  not  an  action  in  personam.  The  court 
below,  having  no  jurisdiction,  could  make  no  order  except 
to  dismiss  the  case,  which  ought  to  have  been  done. 

The  other  members  of  the  court  direct  me  to  say  that 
they  are  not  prepared  to  hold  that  this  action  of  foreclosure 
is  strictly  a  proceeding  in  rem.  They  reach  the  conclusion 
announced  in  this  opinion  upon  the  other  grounds. 

Revssskd. 
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The  State  Ins.  Co.  v.  Richmond.  U^  2771 

1.  Fire  Insuranoe:  liabilitt  of  agent  for  neolbct  of  dutt: 

DAMAOES.  An  insnrance  company  cannot  recorer  more  than  nominal 
damages  of  its  agenti  throagh  whose  faalt,  while  acting  in  good  ^th, 
it  is  drawn  into  a  contract  of  insurance  somewhat  different  from  what 
it  supposes  it  to  be,  but  not  less  valuable  to  it;  the  risk  actually  taken 
being  such  as  the  company  is  accustomed  to  accept.  So  held,  where 
the  application  falsely  represented  the  insured  premises  to  be  an  occu- 
pied hotel  building,  when  in  fact  the  agent  kuew  it  to  be  unoccupied 
at  the  time,  but  did  not  communicate  that  knowledge  to  the  company, 
bat  the  rate  paid  was  greater  than  that  charged  for  similar  unoccu- 
pied hotel  buildings,  and  the  building  was  burned  before  occupanby, 
and  plaintiff,  being  charged  with  the  agent's  knowledge,  was 
obliged  to  pay  the  loss.  In  such  case,  even  if  the  premium 
received  had  been  less  than  that  charged  for  the  risk  actually  taken, 
the  agent  would  have  been  liable  only  for  the  difference,  and  not  for 
the  amount  paid  by  the  company  in  adjusting  the  loss. 

2.  Praotioe  on  Appeal:  bevebsal  for  nominal  damages.    This        ^ 

court  will  not  reverse  a  judgment  and  remand  a  case  for  the  purpose 
of  allowing  the  appellant  to  recover  mprely  nominal  damages.  (JVat* 
ton  p.  VanMeter^  43  Iowa,  76  followed.) 

Appeal  from  Kossuth  District  Court. 

Friday,  March  18. 

This  action  is  brought  by  a  principal  against  its  agent,  to 
recover  damages  alleged  to  have  been  sustained  by  reason  of 
neglect  of  duty  by  the  agent.  The  plaintiff  demurred  to  the 
fourth  division  of  the  defendant's  answer.  The  court  over- 
ruled the  demurrer.  The  plaintiff  elected  to  stand  upon  its 
demurrer,  and  judgment  was  rendered  against  it  for  costs. 
The  plaintiff  appeals. 

Cummins  <&  Wright^  for  appellant. 

J,  C.  Cook  and  J.  R,  Callj  for  appellee. 

Adam3,*Gh.  J. — The  defendant  was  the  plaintiff's  solicit- 
ing agent  in  Eossuth  county.  As  such  he  solicited  and 
obtained  from  one  Jordan  an  application  for  insurance  upon 
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a  building  erected  for  a  hotel,  but  not  quite  completed.  A* 
tlie  date  of  application  and  issuance  of  the  policy,  the  build 
ing  was  not  occnpied  as  a  hotel,  but  it  was  expected  that  \\ 
would  be  in  a  short  time.  In  the  application,  however,  the 
building  was  described  as  occupied  as  a  hotel.  The  defend- 
ant knew  the  facts,  but  did  not  inform  the  plaintiff,  and  the 
policy  was  issned,  as  may  be  presumed,  in  reliance  upon  the 
statements  as  contained  in  the  application.  Before  the  build- 
ing became  occupied  as  a  hotel,  it  was  destroyed  by  fire. 
Action  was  brought  upon  the  policy.  The  company  set  up 
as  a  defense  the  false  statement  in  the  application;  but  the 
defense  proved  unavailing  becanse  of  the  agent's  knowledge 
that  the  building  was  not  occupied  as  a  hotel,  and  the  insured 
was  allowed  to  recover.  This  action  is  brought  to  recover  of 
the  agent  the  amount  which  the  plaintiff  was  compelled  to 
pay  on  the  policy. 

The  division  of  the  answer  demurred  to  is  as  follows: 
"And  as  and  for  a  separate  and  distinct,  full  and  complete 
defense,  defendant  says  that  when  the  policy  was  sent  by  the 
plaintiff  to  the  defendant  it  was  with  instructions  to  deliver 
the  same  to  Jordan,  and  collect  the  premium;  that  while  it 
{s  true  that  at  the  time  the  building  was  not  occupied  as  a 
hotel,  with  sleeping  rooms  in  the  second  and  third  stories, 
and  was  then  in  an  unfinished  condition  or  completion,  pre- 
paratory to  being  soon  occupied,  and  was  not  occupied  by  a 
tenant,  and  it  was  also  true  that  there  were  no  stoves  in  the 
building,  and  no  kerosene  was  used  for  lights,  nor  were  any 
lights  of  any  kind  used,  and  no  coal  or  other  fuel  was  used 
for  fire,  nor  were  any  fires  therein  used,  and  there  was  in  fact 
no  furniture  therein,  all  of  which  in  a  general  way  the 
defendant  knew  and  did  not  communicate  to  the  plaintiff,— 
yet  he  avers  and  says  that  each  and  all  of  said  several  matter? 
were  wholly  immaterial,  and  none  of  them  in  any  maunei 
or  degree  increased  the  risk  or  hazard  or  dangur;  tliat  in 
truth  and  in  fact  the  absence  of  such  matter  only  decreased 
the  risk,  hazard  and  danger;  that  the  mattera  and  conditions 
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aforesaid,  and  the  true  condition  of  said  building,  was  less 
hazardous  than  as  represented  in  the  application  and  policy; 
that  the  regular  premium  which  plaintiflf,  and  insurance 
companies  generally,  would  have  charged  for  insuring  said 
building  in  its  true  condition  was  less  than  had  it  been  as 
represented  and  described  in  the  application  for  insurance, 
and  that  plaintiff  would  have  taken  the  risk  at  the  same  rate 
had  defendant  informed  it  to  the  fullest  extent  of  his  knowl- 
edge; that  defendant  had  no  instructions  or  directions  except 
as  contained  in  a  written  appointment  and  bond  set  out  and 
attached  to  the  petition,  and  in  the  entire  matter  acted  in 
good  faith  and  without  any  fraudulent  intent;  and  defendant 
says  that  he  has  at  all  times  duly  performed  his  duties  as 
such  agent  of  plaintiff,  except  as  herein  set  forth,  which 
defendant  insists  is  and  was  neither  a  violation  of  his  con- 
tract with  plaintiff,  nor  any  instruction." 

In  the  argument  of  the  appellant's  counsel,  considerable 
is  said  which  has  nothing  to  do  with  the  question  as  to 
whether  the  appellant's  demurrer  to  the  appellee's  answer 
ought  to  have  been  sustained.  The  appellant's  counsel  say 
that  <Hhe  conduct  of  the  agent  was  as  flagitious  as  can  be 
conceived."  But  the  answer  demurred  to  contains  an  aver- 
ment that  "the  defendant  in  the  entire  matter  acted  in  good 
faith,  and  without  any  fraudulent  intent;"  and  this  must  be 
taken  as  true,  unless  there  are  other  admitted  facts  which  show 
otherwise,  and  we  do  not  see  any.  The  application  should, 
of  course,  have  contained  a  statement  that  the  building  was 
soon  to  be  occupied  as  a  hotel;  but  if  the  agent  had  reason  to 
suppose  that  it  would  be  thus  occupied  before  the  policy 
would  be  issued,  or  so  soon  thereafter  as  to  make  no  material 
difference,  his  conduct  might  be  attributed  to  a  misconcep- 
tion of  his  duty  rather  than  a  fraudulent  intent;  and,  if  it 
might  be  thus  attributed,  then  we  are  bound  to  take  the  aver- 
ment of  the  answer  as  true. 

Considerable  is  said  in  the  argument  of  appellant's  coun- 
sel about  the  appellant  being  drawn  wrongfully  into  an  insur- 
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ance  of  a  carpenter's  risk;  but  there  is  no  good  reason  for 
this.  It  is  true  that  it  is  aveiTed  in  the  petition  that  the 
building  was  in  process  of  construction,  and  it  appears  to  be 
admitted  that  the  building  was  in  an  unfinished  condition, 
but  to  what  extent  does  not  appear,  and  we  can  easily  con- 
ceive  of  things  remaining  to  be  done  which  would  manifestly 
involve  no  additional  hazard.  Besides,  it  is  not  material  to 
the  question  before  us  that  the  building  was  unfinished,  even 
if  something  remained  to  be  done  which  involved  additional 
hazard.  There  was  no  statement  in  the  application  that  the 
building  was  finished,  nor  warranty  in  the  policy  to  that 
e£fect,  nor  is  it.  claimed  in  the  appellant's  petition  that  the 
appellant  was  precluded  from  a  successful  defense  predicated 
upon  such  ground.  The  building  might  have  been  occupied 
as  a  hotel,  and  warmed  and  lighted  as  represented,  without 
being  entirely  finished;  and,  if  it  had  been  done,  there  would 
have  been  nothing  to  complain  of. 

The  untrue  statements  in  the  application,  which  the 
appellant  sets  up  as  a  defense  against  the  insured,  and  which 
it  now  sets  up  as  ground  for  recovery  against  the  appellee, 
are  three  in  number,  and  are  as  follows:  That  the  building 
was  occupied  as  a  hotel;  that  kerosene  was  used  for  light,  and 
that  coal  was  used  for  fuel.  The  facts,  as  shown  by  the 
pleadings,  are  that  the  building  was  not  occupied  at  all,  and 
that  it  was  not  lighted  nor  warmed  in  any  way.  There  is^  no 
pretense,  so  far  as  the  pleadings  show,  that  the  unfinished 
condition  of  the  building  has  any  materiality.  This  fact  is 
made  to  do  service  nowhere  except  in  the  argument  of  appel- 
lant's counsel. 

We  have  said  this  much  for  the  purpose  of  eliminating 
extraneous  matters.  We  may  go  a  little  further,  and  say 
that  we  do  not  understand  the  appellant  as  seriously  com- 
plaining of  the  absence  of  kerosene  or  fire  in  the  building. 
We  are  virtually,  we  think,  reduced  to  the  complaint  that  the 
building  was  not  occupied  as  a  hotel.  How  precisely  it  was 
occupied  we  do  not  know,  nor  is  it  material  to  inquire.     The 
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case  before  ub,  then,  is  this:  The  appellant,  through  a  mis- 
oonception  by  its  agent  of  liis  duty  while  acting  in  good 
faith,  (as  the  answer  avers,)  was  drawn  into  the  insurance  of 
a  bnilding  at  a  rate  of  premium  fixed  for  the  insurance  of  a 
building  occupied  as  a  hotel,  which  in  fact  had  not  com- 
menced to  be  thus  occupied,  but  was  expected  to  be  soon, 
and  the  agent  knew  it  was  not  yet  occupied  in  that  way. 
The  property  was  burned  before  occupancy.  The  company 
retained  tlie  premium,  viz.,  $S0,  paid  the  loss,  viz.,  $3,000 
and  some  interest,  and  sues  its  agent  to  recover  of  him  the 
whole  amount  paid.  The  actual  risk  was  not  greater  than  it 
was  represented  to  the  company  to  be  when  it  issued  the 
policy,  and  the  premium  received  and  retained  was  greater 
than  the  premium  charged  tor  an  unoccupied  hotel  bnilding 
with  neither  lights  nor  fires  in  it.  We  state  these  as  the 
facts,  because,  upon  the  question  raised  by  the  demurrer  to 
the  answer,  they  must  be  assumed  to  be  true. 

The  legal  question  presented  is  as  to  whether  an  insurance 
company  can  recover  damages  of  its  agent  through  whose 
fault,  while  acting  in  good  faith,  it  is  drawn  into  a  contract 
of  insurance  somewhat  different  from  what  it  supposed  it  to 
be,  but  not  less  valuable  to  it.  In  answer,  we  have  to  say 
that  we  do  do  not  think  it  entitled  to  recover  substantial  dam- 
ages. Whether  it  should  be  allowed  nominal  damages  we 
need  not  determine,  because,  if  we  should  conclude  that  it 
might,  we  could  not  reverse  for  the  mere  purpose  of  allow- 
ing such  recovery.     Watson  v.  Van  Meter,  43  Iowa,  76. 

We  are  not  prepared  to  say  that  the  insurance  of  an  unoc- 
cupied bnilding  is  not  in  fact  regarded  by  insurance  men  as 
involving  a  greater  risk  than  the  insurance  of  an  occupied 
building,  even  though  it  be  occupied  as  a  hotel,  and  is  three 
stories  high,  and  lighted  with  kerosene  lamps;  but,  for  the 
purpose  of  this  case,  it  must  be  assumed  to  be  the  reverse. 
The  case,  then,  is  not  different  from  what  it  would  have  been 
if  the  false  statement  relied  upon  had  been  simply  that  the 
building  was  lighted  with  kerosene   lamps,  when   in   fact 
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it  was  lighted  with  candles  or  gas,  or  that  coal  was  used 
for  fuel,  when  in  fact  it  was  heated  by  steam  transmitted 
from  other  premises.  It  is  possible  that  in  such  case,  if  the 
condition  had  been  warranted,  there  would  have  been  a  breach 
of  warranty;  but  there  would  have  been  no  ground  for  recov- 
ery of  more  than  nominal  damages  against  the  agent. 

It  is  a  very  important  consideration  that  the  company  was 
not  drawn  into  a  contract  of  insurance  against  a  risk  which 
it  does  not  insure  against.  There  is  no  pretense  that  the 
insurance  of  unoccupied  buildings  is  not  a  part  of  the  busi- 
ness of  the  company  upon  which  it  makes  its  profits.  It  is 
a  matter  of  common  knowledge  that  insurance  companies 
do  such  business,  and  the  fair  inference  from  the  pleadings 
in  this  case  is  that  the  appellant  did  such  business,  charging 
such  rates  as  are  usual  for  such  risks,  or  as  it  deemed  proper. 
It  is  a  question,  then,  of  rates,  and  nothing  more,  so  far  as 
any  question  of  substantial  damages  is  concerned.  The 
appellant  received  $S0  as  a  premium  on  a  policy  of  $^,000, 
and  on  the  supposition,  formed  from  the  bioad  experience 
of  insurance  companies  generally,  that  less  than  one  in  fifty 
of  such  risks  would  result  in  loss.  According  to  the  aver- 
ment of  the  answer  demurred  to,  the  risk  was  actually  less 
than  the  company  was  paid  for.  If  it  had  had  enough  such 
risks  it  would  have  made  more  than  its  usual  profits.  This 
is  not  a  mere  matter  of  uncertainty  and  speculation.  While 
there  is  nothing  more  uncertain  than  whether  a  given  build- 
ing will  be  destroyed  by  fire  or  not  within  the  life  of  a  given 
policy,  the '  average  of  losses  is  such  that  the  business  of 
insurance  is,  we  believe,  regarded  as  about  as  reliable  as  most 
others.  At  all  events,  premiums  are  charged  upon  the  theory 
that  they  can  be  relied  upon,  and  the  business  be  safely  done. 
We  are  justified,  then,  in  saying  that,  upon  a  question  of  dam- 
ages for  the  fault  of  an  agent,  it  is  a  question  of  rates,  in  any 
matter  which  is  covered  by  the  company's  rates.  The  case^ 
cited  by  the  appellee  [MoDermidv.  Cotton^  2  Bradw.,  297,  and 
Davu  V.  Garrett^  6  Bing.,  716)  involve  a  different  principle 
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If  a  merchant's  clerk  should  sell'goods  on  credit,  which  he 
is  employed  to  sell  in  that  way,  and  to  a  person  to  whom  he 
might  properly  sell,  but  for  a  price  less  than  he  was  expressly 
required  to  obtain,  the  measure  of  the  merchant's  recovery 
against  the  clerk  in  an  action  for  damages  would  unques- 
tionably not  be  greater  than  the  diflference  between  the  two 
prices,  and  that,  too,  even  if  the  buyer  should  become  insol- 
vent, and  not  pay  anything.  If,  on  the  other  hand,  the  clerk 
should  sell  property  of  his  employer  of  a  kind  which  he  was 
not  employed  to  sell  at  all,  he  probably  would  be  held 
responsible  for  the  whole  value.  A  principle  would  be 
involved  not  very  unlike  that  in  the  cases  cited. 

Having,  then,  reached  the  conclusion  that  the  risk  assumed 
was  within  the  appellant's  business,  and  that  it  is  only  a 
question  of  rates,  the  appellant  should  have  shown,  before  it 
could  recover  more  than  nominal  damages,  that  it  was  dam- 
aged in  the  matter  of  rates.     With  this  view,  the  judgment 

must  be 

Affibmbd. 


Oppenheimer  &  Co.  V.  Barb  et  al. 

h.  Appeal:  taken  too  l\tb:  qaBSTioir  not  raised  bblow.  The  right 
of  appeal  is  lost  if  not  exercised  within  the  time  prescribed  by  statute; 
nor  can  a  right  be  insisted  on  in  this  court  which  was  not  urged  in  the 
court  below.    See  opinion  for  illustrations. 

2.  Evidence :  of  good  character  to  rbbut  charge  of  fraxtd.    Evi- 

dence that  the  character  for  honesty  and  integrity  of  one  charged  with 
fraud  is  good,  and  that  his  business  standing  and  credit  are  good,  is  not 
competent  to  rebut  the  charge  of  fraud.  (Stone  v.  Hawkey e  Ins.  Co., 
68  Iowa,  737,  followed.) 

3.  — — :  practice:  objecting  to  a  certain  class  of  evidence. 

Where  it  is  apparent  from  the  record  that  defendants  all  through  the 
trial  objected  to  a  certain  class  of  evidence  as  being  incompetent,  the 
qaestioQ  of  the  competency  of  such  evidence  may  be  raised  on  appeal, 
even  though  each  question  and  answer  was  not  objected  to.  The  rule 
that  the  admission  of  incompetent  evidence,  tending  to  prove  a  fact 
established  by  other  evidence  not  objected  to,  is  error  without  prejudice, 
does  not  apply. 
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Appeal  from  Jasper  Circuit  Court. 

Friday,  Majich  18. 

This  is  an  action  of  replevin,  involving  the  ownership  of 
a  stock  of  boots  and  shoes.  The  plaintiffs  claim  to  be  the 
absolute  owners  thereof,  as  purchasers  from  a  partnership 
known  as  B.  Oppenheimer  &,  Go.  The  defendant  Barr  is 
sheriff"  of  Mahaska  county,  and  as  such  sheriff  he  levied  cer- 
tain writs  of  attachment  upon  the  goods  at  the  suits  of  cred- 
itors of  B.  Oppenheimer  &  Co,  These  creditors,  who  were 
by  order  of  the  court  made  parties  defendant,  claim  tliat  tlie 
alleged  purchase  of  the  goods  by  the  plaintiffs  was  fraudu- 
lent as  to  the  creditors  of  B.  Oppenheimer  &  Co.,  because 
the  purchase  was  made  with  the  intent  to  hinder,  delay  and 
defraud  said  creditors.  There  was  a  trial  by  jury,  which 
resulted  in  a  verdict  and  judgment  for  the  plaintiffs. 
Defendants  appeal. 

Bolton  ds  McCoy  and  John  F.  Looey ^  for  appellants. 

G.  W.  Lafferty,  0.  C.  O.  Phillips  and  Z.  C.  Blanchard, 
for  appellees. 

RoTHROCK,  J. — I.  The  action  was  brought  in  the  district 
court  of  Mahaska  county.  A  trial  was  had  in  that  court  in 
I.  appeal:  Jiiiie,  X883.  It  was  admitted  by  the  pleadings, 
quSSoIulot®'  as  they  then  were,  that  the  goods  in  question 
r:.«ed  below,  ^^^gre  of  the  value  of  $10,000,  and  the  fact,  as 
appears  on  both  trials,  was  that  the  plaintiffs  made  two  pur- 
chases of  the  goods.  One  purchase  was  made  of  goods  at 
Oskaloosa,  and  the  other  purchase  was  effected  at  Ottarawa. 
The  jury  in  the  first  trial  returned  the  following  verdict: 
"We,  the  jury,  find  for  the  defendant,  and  fix  the  value  of 
the  goods  replevied  at  three  thousand  five  hundred  dollars,/or 
goods  bouglvt  at  Ottumxoa^^  Thereupon  the  defendants  moved 
the  court  to  fix  the  value  of  the  property  at  the  amount 
admitted  in  the  pleadings,  and  for  judgment  for  the  return 
of  the  property,  or  for  a  judgment  for  $10,000,  or  so  mnch 
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as  might  be  necessary  to  pay  off  the  writs  of  attachment, 
with  interest'and  costs.  On  the  same  day  the  plaintiffs  filed 
a  motion  for  a  new  trial,  because  the  verdict  was  contrary  to 
the  evidence,  and  for  various  other  causes,  including  alleged 
errors  in  instructions  to  the  jury  and  in  rulings  upon  the 
admission  and  exclusion  of  evidence.  On  the  same  day  the 
court  overruled  the  defendants'  motion,  and  sustained  the 
plaintiffs'  motion,  and  granted  a  new  trial.  The  record 
entry  of  this  ruling  does  not  show  the  reason  for  the  rulings 
of  the  court. 

After  the  adjournment  of  the  term,  the  judge  signed  a 
bill  of  exceptions,  in  which  it  was  stated  "  that  the  court 
sustained  the  motion  of  the  plaintiffs  for  a  new  trial,  on  the 
sole  and  only  ground  that,  under  the  state  of  the  pleadings, 
the  defendants  cannot  recover  separately  for  the  part  of  the 
goods  in  controversy  sold  at  Ottumwa,  and  the  defendants  at 
the  time  excepted.  The  said  motion  was  held  by  the  court 
insufficient  on  each  and  all  the  other  points  made  therein, 
and  sustained  wholly  and  entirely  upon  the  said  point  men- 
tioned above;  that  if  the  said  pleadings  are  sufficient  to 
justify  a  verdict  in  defendants'  favor  as  to  the  said  $3,500 
worth  of  goods  sold  at  Ottumwa,  then  defendants  would  be 
entitled  to  a  judgment  on  the  verdict  of  not  less  than  $3,500, 
and  costs."  Appellants  insist  that  these  rulings  of  the  court 
on  the  first  trial  are  reversible  upon  this  appeal,  and  that 
they  are  at  least  entitled  to  a  judgment  for  $3,500. 

It  will  be  observed  that  the  order  granting  a  new  trial  was 
not  limited  to  any  particular  question  or  claim  in  the  case. 
It  was  an  order  for  a  trial  anew  of  all  the  questions  in  con- 
troversy in  the  case.  It  was  made  several  years  before  any 
appeal  was  taken  or  attempted  to  be  taken  from  it.  It 
would  appear  that  the  right  of  appeal  was  lost  by  not  exer- 
.  cising  the  right  within  the  time  allowed  by  law.  But  a  con- 
clusive reason  why  appellants  should  not  be  allowed  to 
present  the  question  now  is,  they  did  not  ask  for  a  judg- 
ment for  the  $3,500  named  in  the  verdict.     They  demanded. 
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in  effect,  that  the  verdict  should  be  reformed  so  as  to  give 
them  a  judgment  for  $10,000;  and  it  was  to  tlie  overruling 
of  this  motion  that  they  excepted,  and  from  which  they 
should  have  taken  their  appeal  within  the  proper  time. 

II.  It  appears  from  the  evidence  that  B.  Oppenheimer  & 
Co.  were  in  the  boot  and  shoe  business  at  Ottumwa  and 
Oskaloosa.  N.  Oppenheimer  was  a  resident  of  Baltimore, 
Maryland,  and  was  for  years  engaged  in  the  mercantile  busi- 
ness in  that  city.  He  came  to  Oskaloosa  in  the  year  1880, 
and  made  the  alleged  purchase  of  the  goods  in  controversy. 
B.  Oppenheimer  was  associated  with  a  partner  named  Kuhn. 
There  ought  to  be  no  dispute  that  this  firm  made  the  sale  to 
the  plaintiffs  with  intent  to  defraud  creditors.  In  fact,  they 
organized  and  carried  out  a  stupendous  fraud  upon  whole- 
sale dealers  by  buying  large  quantities  of  goods  on  credit, 
and,  after  receiving  them  at  their  store  in  Ottumwa,  they 
shipped  them  to  St.  Louis,  and  sold  them,  and  pocketed  the 
proceeds;  and,  before  their  frauds  were  discovered,  they 
absconded  and  escaped  from  the  just  consequences  of  their 
villainy.  The  sale  of  the  goods  to  the  plaintiffs  was  part  of 
the  same  general  plan.  We  would  not  allude  to  these  facts 
here  if  it  would  in  any  way  prejudice  the  plaintiffs  upon  a 
retrial;  but  as  the  main  and  really  the  only  question  in  dis- 
pute in  the  case  is  whether  the  plaintiffs  were  participants 
in  the  fraud,  or  had  such  knowledge  thereof  as  to  charge 
them  with  its  consequences,  the  fact  that  the  firm  from 
which  the  purchases  were  made  were  actuated  by  a  fraudu- 
lent design  is  an  important  one  to  consider  in  aonnection 
with  the  question  we  are  now  about  to  discuss. 

The  plaintiff  N.  Oppenheimer  being  a  stranger  in  Iowa, 
it  was  important  for  him  to  show  that  he  was  possessed  of 
means  to  ui  ike  the  alleged  purchases.  He  associated  with 
him  one  L(3hman  in  making  the  purchase.  But  it  is  not 
claimed  that  Lehman  furnished  any  of  the  money  to  pay  for 
the  goods.  A  large  number  of  witnesses,  residents  of  Bal- 
timore, tesiilied  in  behalf  of  the  plaintiffs.     Some  of  their 
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evidence  tended  to  sliow  that  N.  Oppenbeimer  was  possessed 
of  considerable  property.  This  evidence  was  competent.  It 
was  his  right  to  show  that  he  was  possessed  of  money  suffi- 
cient to  make  the  purchases.  Quite  a  number  of  these  wit- 
nesses, as  well  as  other  witnesses  resident  at  Oskaloosa,  were 
allowed  to  testify  that  the  character  of  Oppenbeimer  for 
I.  bvidrnck:  honesty  and  integrity,  and  his  business  standing 
»ctlru>  rebut  and  Credit,  were  good.  The  defendants  objected 
fnwf.  to   this   evidence.     And    this   is   the    principal 

qnestion  in  the  case  as  presented  to  us.  It  is  claimed  by 
counsel  for  appellees  that  the  defendants  are  in  no  position 
to  urge  this  objection,  because  they  allowed  part  of  this  evi- 
dence to  go  to  the  jury  without  objection.  That  the  evi- 
dence was  incompetent  must  be  conceded.  Stone  v.  Hawk- 
eye  Ins.  Co,y  68  Iowa,  737. 

We    have,   then,   to  determine   whether   the    appellants 
waived  objections  to  this  evidence  by  allowing  it  to  be  intro- 

3. :prao-  duced   without  making  objection   at  the  time. 

iii^toac^r-'    It  is  difficult  to  determine  what  the  ruling  of 

Uiu  class  of         .  ^  .  ^.  /.  ^1 

evidence.  the  court  was  upon  the  qnestion  of  the  compe- 
tency of  the  evidence.  It  would  appear  from  a  ruling  made 
at  one  time  that  the  court  excluded  the  evidence  from  the 
jury.  But  the  court  instructed  the  jury  upon  the  question 
as  follows:  "Evidence  of  the  character  and  reputation  of 
the  plaintiff  for  honesty  has  been  introduced,  and  you  are 
instructed  that  you  will  not  consider  such  testimony,  in  so 
far  as  it  may  relate  to  such  character  or  reputation  since  the 
purchase  of  the  goods  in  controversy."  It  seems  to  us  this 
iti  a  direction  to  the  jury  that  they  should  consider  that  class 
of  testimony  so  tar  as  it  related  to  character  or  reputation 
before  the  purchase  of  the  goods.  It  is  true,  the  direction 
to  so  consider  it  is  implied;  but  it  is  as  plain  a  direction  as 
it  would  have  been  if  given  in  express  words;  and  one 
ground  of  the  motion  for  a  new  trial  is  based  upon  the 
admission  of  this  evidence.  We  think  it  is  quite  apparent 
from  the  whole  record  that  the  defendants  resisted  the  intro- 
VoL.  LXXI— 34 
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diiction  of  this  evidence  clear  through  the  trial,  and  after- 
wards, and  that  their  objections  were  only  sustained  by  the 
court  so  far  as  the  evidence  related  to  character  after  the 
purchase  of  the  goods,  as  set  forth  in  the  instruction  to 
which  we  have  referred. 

As  has  been  said,  there  were  quite  a  number  of  witnesses 
who  testified  upon  this  subject.  It  is  true,  as  claimed  by 
counsel  for  appellees,  that  objection  was  not  made  to  every 
question  and  answer  upon  the  subject  of  tlie  plaintiff's 
character,  and  it  is  claimed  that,  because  this  was  not  done, 
appellants  cannot  be  allowed  to  complain  of  the  evidence 
now.  The  ground  of  the  contention  is  that  the  admission 
of  incompetent  evidence,  tending  to  prove  a  fact  established 
by  other  evidence  not  objected  to,  constitutes  error  without 
prejudice,  and  we  are  cited  to  the  case  of  Weit^  v.  Eweii^ 
50  Iowa,  34.  That  was  an  action  by  a  wife,  to  recover  dam- 
ages for  intoxicating  liquors  sold  to  her  husband.  Evidence 
was  introduced,  by  which  it  was  shown  that  the  plaintiff  was 
the  mother  of  eight  children,  and  their  ages  were  given  by 
the  witness.  This  evidence  was  allowed  to  go  to  the  jury 
without  objection.  Afterwards,  evidence  was  introduced  as 
to  the  age  of  one  of  the  children,  which  was  objected  to, 
and  the  objection  overruled.  It  was  held  that  this  was  not 
prejudicial  error,  even  although  it  was  probable  the  evidence 
was  immaterial,  but  that  no  substantial  prejudice  resulted  to 
the  defendant  by  allowing  the  proof  of  the  age  of  one  of  the 
children,  as  the  defendant  made  no  objection  as  to  proof  of 
the  ages  of  the  others. 

We  are  also  cited  to  the  case  of  White  v.  Saveryj  50 
Iowa,  515.  In  that  case  complaint  was  made  of  the  admis- 
sion in  evidence  of  certain  books  of  account  to  prove  the 
loan  of  money.  It  was  held  that,  if  this  was  error,  it  was 
without  prejudice,  because  there  was  other  positive  evidence 
of  the  loan  which  was  not  contradicted,  and  the  fact  sought 
to  be  shown  was  established  independently  of  the  books; 
and  we  are  referred  to  the  case  of  Iowa  ffomestead  Co.  v. 
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Duncombe^  51  Iowa,  525.  In  that  case  the  defendant  was 
allowed  to  testify  generally  as  to  the  value  of  a  certain  con- 
tract held  by  him.  It  was  held  that  the  overruling  of  an 
objection  to  this  evidence  was  not  prejudicial,  because,  if 
erroneous,  the  error  was  cured  by  the  subsequent  specific 
evidence  of  value,  as  stated  by  the  witness. 

It  appears  to  us  that  these  cases  do  not  justify  us  in  hold- 
ing that  the  admission  of  the  incompetent  evidence  in  this 
case  was  not  prejudicial  because  some  of  it  was  not  objected 
to.  It  is  apparent  that  the  two  last  cases  do  not  bear  upon 
the  question.  The  facts  sought  to  be  proved  in  both  of 
them  were  material  to  the  cases,  and  they  were  proved  by 
other  competent  evidence.  In  the  first  case  the  ages  of  the 
children  were  single  facts.  The  evidence  of  each  witness  to 
the  age  was  evidence  of  a  distinct  fact,  which  could  as  well 
be  established  by  the  testimony  of  one  uncontradicted  wit- 
ness as  that  of  a  great  number.  The  evidence  now  under 
consideration  was  very  different.  It  has  never  been  thought 
that  character,  reputation,  or  good  business  standing  could 
be  established  by  one  witness.  It  is  something  of  a  more 
general  nature  than  the  existence  of  a  physical  or  known 
fact.  In  the  case  at  bar  it  was  the  class  of  evidence  which 
was  objected  to,  and  we  do  not  think  that  it  should  be 
required  that  the  defendants  should  object  to  every  question 
and  answer,  and  that,  if  there  was  any  omission  in  this 
respect,  they  should  be  held  to  have  waived  objections.  If 
that  course  had  been  pursued  in  this  case,  the  time  of  the 
court  would  have  been  largely  taken  up  in  unseemly  inter- 
ruptions, and  in  making  and  repeating  rulings  which  would 
have  the  appearance  of  vain  repetition.  We  think  that  the 
whole  record  shows  that  the  court  understood  that  the 
defendants  waived  nothing  as  to  this  evidence.  The  instruc- 
tion to  the  jury  above  cited  can  bear  no  other  construction. 

For  the  error  in  admitting  this  evidence  the  judgment  is 
reversed,  and  the  case  remanded  for  a  new  trial. 

Eevebsed. 
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M2|  I.  Fire  Insoranoe:  porpeitukr  by  sale:  pacts  constitutino  sale. 

The  policy  saed  on  provided  that  it  should  immediately  be  roid  upon  a 
sale  of  the  premises  without  the  consent  of  the  company,  llie  insured 
entered  into  a  contract  with  L.,  whereby  L.  agreed  to  pay  him  a  certain 
sum  for  the  property, — a  small  portion  in  cash,  and  the  rest  in  deferred 
payments,  and  the  insured  agreed  to  convey  the  property  to  him  upon 
his  making  all  the  payments  as  agreed.  But  it  was  also  stipulated  that 
if  L  should  fail  to  make  any  payment  at  the  time  stipulated  the  con- 
tract should  be  void,  and  any  payments  made  should  be  forfeited.  L. 
took  possession  under  the  contract.  Held  that  this  was  a  sale  which 
forfeited  the  insurance.  (Kempton  v.  State  Inn.  Co,,  62  Iowa,  88,  dis- 
tinguished.)   Reed,  J.,  dissenting. 

2.  Vendor  and  Vendee :  contract  por  sale:  porpeiturb  waived. 
A  vendor  of  land  who  has  the  right  to  declare  the  contract  forfeited 
upon  the  vendee*s  failure  to  make  payment  as  stipulated,  cannot  accept 
part  of  a  payment  and  then  declare  a  forfeiture.  He  must  first  make 
demand  for  the  balance  of  that  payment. 

3.  Fire  Insurance:  porpeiture  bt  contract  op  sale:  rescission  op 
CONTRACT.  A  fire  insurance  policy  which  has  been  forfeited  by  a  sale 
of  the  premises  in  violation  of  its  conditions,  is  not  restored  by  an 
abandonment  of  the  contract  of  sale. 

Appeal  from  Polk  Circuit  Court, 

Saturday,  March  19. 

Action  upon  a  policy  of  fire  insurance.  There  was  a  trial 
to  a  jury,  and  verdict  and  judgment  were  rendered  for  tbe 
defendant.     The  plaintiff  appeals. 

Guthrie  ds  Malej/y  for  appellant. 

Phillips  <&  Day^  for  appellee. 

Adams,  Ch.  J. — I.  The  court  gave  a  peremptory  instruc- 
tion to  render  a  verdict  for  the  defendant.     The  plaintiff 

assiffns  as  error  the  ffivinff  of  such  instruction. 
1.  riBiB  Insup.    -„.      .  ,  '        .  ,         , 

Hiice:  for-        The  instruction  was  given  upon  the  theory  that 

feiiureby  ox  j 

constitutSir     *'^^  pleadings  and  evidence  showed  conclusively 
^^^'  that  the  plaintiff  had  violated  the  policy,  and  for- 

feited his  rights  thereunder,  before  the  loss.   The  policy  con- 
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tained  a  condition  against  selling,  conveying  or  incumber- 
ing the  property.  The  defendant  contended  that  the  plaint- 
iff violated  the  condition  by  entering  into  a  contract  of  sale, 
by  which  contract  the  purchaser  took  possession,  and  the 
plaintiff  received  a  part  of  the  purchase-money,  and  retained 
the  legal  title,  which  was  to  be  conveyed  upon  the  payment 
of  the  balance.  The  making  of  such  contract  is  not  denied. 
The  plaintiff,  however,  denies  that  the  contract  was  of  such 
a  character  as  to  constitute  a  completed  sale. 

The  building  insured  was  a  dwelling  house  situated  upon 
a  small  farm  in  Polk  county.  After  the  policy  was  issued, 
to-wit,  in  March,  1885,  the  plaintiff  and  one  Lint  entered 
into  a  written  contract  whereby  Lint  was  to  pay  the  plaintiff 
for  the  same  $400,  of  which  $50  was  to  be  paid  down,  and 
the  balance  in  six  payments,  the  first  one  of  which  was  to 
be  made  January  1,  1886.  Lint  took  possession  under  the 
contract,  and  leased  the  farm  to  his  son,  who  cultivated  it, 
and  occupied  the  house  as  a  dwelling  until  it  was  destroyed 
by  fire.  The  contract  of  sale  provided  that,  if  Lint  should 
promptly  make  all  the  payments  called  for  by  the  contract, 
the  plaintiff  would  execute  to  him  a  deed  of  warranty  to  the 
land,  but  that  time  should  be  regarded  as  of  the  essence  of 
the  contract,  and  that,  if  Lint  should  fail  to  make  any  pay- 
ment at  the  time  stipulated,  the  contract  should  be  void,  and 
any  payments  made  shonld  be  forfeited.  Before  the  first 
deferred  payment  became  due,  the  insured  property  was  des- 
troyed. 

The  precise  language  of  that  portion  of  the  policy  which 
is  alleged  to  have  been  violated  is  in  these  words:  ^<  In  case 
any  such  property  shall  be  sold,  conveyed  or  incumbered 
*  •  *  without  the  written  consent  of  this  com- 
pany is  obtained,  *  *  *  this  policy  shall 
immediately  thereafter  be  null  and  void."  It  is  manifest 
from  the  above  that  the  policy  contemplated  that  there 
might  be  a  sale  without  a  conveyance.  The  provision  is  the 
same  as  if  the  word  ^<  or "  had  been  expressed  between  the 
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words  "sold"  and  "conveyed,"  and  as  if  the  policy  read: 
"  In  case  any  such  property  shall  be  sold  or  conveyed,"  etc. 
In  either  case  the  policy  would  be  void.^fWe  come,  then,  to 
the  question  as  to  whether,  where  one  party  binds  himself 
unconditionally  to  pay  a  certain  price  for  a  piece  of  real 
estate,  and  takes  possession  under  the  contract,  and  the  other 
party  binds  himself  to  convey  the  real  estate  upon  the  pay- 
ments being  made,  and  nothing  remains  to  be  done  but  for 
the  party  taking  possession  to  make  the  payments,  and  for 
the  other  to  make  the  deed,  such  contract  constitutes  a  sale 
of  the  real  estate,  within  the  meaning  of  the  policy.  In 
answer  to  this  question  we  have  to  say  that  we  think  it  does. 
Lint  was  the  real  owner  of  the  house  that  was  burned. 
The  loss  was  his  loss.  The  plaintiff  lost  nothing,  unless  he 
needed  the  house  fot*  security.  If  Lint  is  responsible,  or  the 
property,  without  the  house,  is  suflScient  security  for  the  bal- 
ance of  the  purchase-money,  the  plaintiff  ^s  claim  can  be  col- 
lected, and  he  will  have  all  that  he  would  have  had  if  the 
house  had  not  been  burned.  If  he  is  allowed  to  collect  the 
insurance  and  the  purchase-money  both,  he  will  profit  by  the 
destruction  of  the  property.  That  the  insured  shall,  by  his 
own  voluntary  act,  come  to  have  an  interest  in  the  des- 
truction of  the  insured  property  is  forbidden,  not  only  by 
public  policy,  but  by  all  the  maxims  of  insurance,  and  is 
precisely  what  this  defendant  attempted  to  guard  against. 
If  the  contract  had  been  of  that  nature  that  the  loss  of  the 
house  fell  upon  the  plaintiff  as  owners  and  not  upon  Lint, 
the  case  would  be  entirely  different.  We  can  suppose  a  case 
where  the  owner  of  insured  property  makes  a  contract  for 
the  sale  of  it,  but  has  not  made  a  conveyance  of  the  prop- 
erty, nor  delivery  of  possession,  but  has  retained  control, 
and,  while  under  his  control  and  care,  the  property  is  destroyed 
by  tire,  and  the  seller  cannot  complete  the  contract  by  making 
such  delivery  as  the  contract  contemplates;  then  the  loss 
of  the  property  would  fall  upon  him,  notwithstanding  his 
contract,  and  for  the  reason  that  he  is  not  able  to  carry  it  out; 
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and  it  might  well  be  said  in  such  case  that  there  was  no  sale 
within  the  meaning  of  the  policy. 

The  plaintiff  relies,  in  part,  npon  the  fact  that  in  the  con- 
tract time  was  made  of  the  essence  of  the  contract.  But' 
that  was  a  mere  provision  for  its  termination.  The  seller 
might  elect  to  reclaim  the  property  if  the  buyer  failed  to 
pay  promptly  as  he  stipulated;  but,  while  the  contract  sub- 
sisted, it  appesirs  to  us  that  the  relation  which  each  party 
sustained  to  the  property  was  not  different  from  what  it 
would  have  been  if  the  contract  had  been  drawn  without  the 
provision  as  to  forieiture  if  the  payments  were  not  made 
npon  the  day  they  fell  due.  Until  forfeiture.  Lint  was  the 
owner  of  the  property,  in  the  sense  that  the  loss  of  the  house 
must  fall  upon  him. 

The  plaintiff  cites  Kempion  v.  State  Ins.  Co.,  62  Iowa,  83, 
and  several  other  cases.  But  those  cases  all  differ  from  the 
case  at  bar.  In  those  cases  something  yet  remained  to  be 
done  by  the  vendor  in  addition  to  the  execution  of  the  deed. 

We  are  aware  that  reasoning  is  used  in  some  of  the  cases 
which  might  seem  to  support  the  plaintiff's  position.  Take 
the  case  of  Tnrtibull  v.  Portage  Mut.  Ins.  Co.,  12  Ohio, 
305,  (314.)  In  that  case  the  court  said:  "  This  case  turns 
mainly  on  the  question  as  to  whether  the  plaintiffs  had  an 
insurable  interest  in  the  premises  insured  at  the  time  the 
loss  occurred."  Kow,  it  is  not  to  be  denied  that  any  vendor 
of  real  estate  who  has  not  received  full  payment,  and  retains 
the  legal  title  for  security,  has  an  insurable  interest.  But  it 
does  not  follow,  we  think,  that  there  cannot  be  a  sale  of  real 
estate  where  the  legal  title  has  not  been  conveyed,  and  a  part  of 
the  purchase-money  remains  unpaid.  The  very  theory  that  the 
vendor  who  retains  the  legal  title,  with  a  right  to  enforce  the 
payments  of  the  purchase-money,  holds  the  legal  title  for 
security,  is  based  upon  the  idea  that  there  has  been  a  sale; 
and  in  such  cases  it  is  manifest  that  a  loss  by  lire  must  fall 
upon  the  purchaser  as  owner,  and  affeats  the  seller  only  as  it 
impairs  his  security.     The  seller  may,  indeed,  have  an  iasur- 
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able  interest,  but  Uis  interest  is  substantially  that  of  a  inort- 
<^agee,  which  is  quite  different  from  a  proprietary  interest. 
Different  rates  are  charged  j  and  in  case  of  the  insurance  of 
a  mortgage  interest,  and  payment  to  the  mortgagee  of  a  lose, 
a  right  of  subrogation  accrues  to  the  company  to  the  extent 
of  the  amount  paid.  The  law  will  not  allow  an  insured 
mortgagee  to  be  subjected  to  the  temptation  that  he  would 
be  subjected  to  if  he  had  a  right  to  collect  his  insurance,  and 
at  the  same  time  to  collect  and  hold  his  whole  mortgage  debt 
besides. 

There  is  a  fundamental  and  vicious  error  in  the  doctrine 
contended  for  by  the  plaintiff.  lie  would  collect  the  insur- 
ance upon  the  theory  that  there  has  been  no  sale,  and  would 
collect  his  purchase-money  upon  a  theory  which  is  just  the 
reverse.  If  the  doctrine  for  which  he  contends  is  correct,  he 
would  bo  able  to  collect  the  full  amount  of  his  policy,  though 
only  a  single  dollar  of  the  purchase-money  remained  unpaid. 

II.  The  plaintiff  assigns  as  error  the  exclusion  of  cer- 
tain evidence.  lie  offered  to  prove  that  only  a  part  of  the 
payment  was  made,  which,  by  the  terms  of  the 
Hiuiveiuiee:     contract,  was  to  be  paid  at  the  time  it  should 

con  tract  for  '  * 

feu^ure  wiiiv-  ^^^^^  offcct.  Thc  court  cxcludcd  the  evidence  as 
***•  immaterial.     It  was,  of  course,  the  right  of  the 

plaintiff  to  insist  upon  thc  whole  of  that  payment,  or  that 
the  contract  should  not  take  effect.  But  the  contract  pro- 
vided that  time  was  of  the  essence  of  the  agreement,  and 
that  all  payments  made  might  be  forfeited  if  thc  buyer  made 
any  default.  Now,  the  plaintiff  could  not  be  allowed  to 
accept  partial  payment,  and  say  at  thc  same  time  that,  the 
payment  being  partial,  thc  contract  is  void,  and  the  partial 
payment  thus  made  is  forfeited.  The  very  act  of  accepting 
pai'tial  payment  was  a  waiver  of  strict  performance  as  to  the 
balance  of  that  payment.  No  other  theory  would  consist 
with  good  faith.  The  acceptance,  to  be  sure,  was  not  a 
waiver  of  the  payment  of  thc  balance,  and  the  plaintiff, 
unless  there  was  an  agreement  to  the  contrary,  might  prob- 
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ably  demand  it  at  any  time.  But,  after  accepting  partial 
payment,  we  think  that  the  plaintiff  should  have  demanded 
the  balance  before  he  could  properly  claim  that  Lint  was  in 
default.  We  think  that  the  contract  took  effect,  and  that  the 
contract,  together  with  the  delivery  of  possession,  constituted 
a  sale. 

III.  The  plaintiff  assigned  as  error  the  exclusion  of 
other  evidence.  He  offered  to  show  that  before  the  loss  the 
3.  FiBBinsar-  parties  had  abandoned  the  contract,  but  the  court 
feitoreby  excluded  the  evidence  as  immaterial.  If  the 
sale:  rescis-  policy  had  been  forfeited  by  the  making  of  the 
tract-  contract,  we  do  not  think  that  we  could  hold  that 

it  would  be  waived  by  an  abandonment  of  the  contract.  Sup- 
pose that  the  plaintiff  had  forfeited  the  policy  by  a  sale  and 
conveyance;  no  one  would,  we  think,  claim  that  the  policy 
would  be  revived  by  a  repurchase  and  reconveyance.  Yet 
the  principle  involved  would  be  the  same. 

We  see  no  error  in  the  ruling  of  the  circuit  court. 

Affibmed. 

Keed,  J.,  (dissenting.)  The  contract  between  plaintiff 
and  Lint  was  an  executory  agreement  for  the  sale  and  con- 
veyance of  the  property.  Plaintiff  was  bound,  upon  the 
strict  performance  by  Lint  of  his  undertaking,  to  convey  the 
land.  But  a  failure  by  the  latter  to  pay  any  installment  of 
the  purchase-price  at  the  stipulated  time  would  work  a  for- 
feiture of  all  interest  in  the  land,  as  well  as  of  all  sums  paid 
under  the  contract;  and  the  agreement  provided  that  upon 
such  failure  the  vendee  would  surrender  possession  of  the 
premises.  What  was  the  extent  of  the  right  and  interest 
acquired  by  Lint  under  this  contract?  I  think  he  did  not 
acquire  the  ownership  of  the  property,  but  the  right  acquired 
was  the  right  to  be  invested  with  the  ownership  when  he 
performed  his  undertakings  in  the  contract.  Until  that  was 
iono,  both  the  title  and  ownership  remained  in  plaintiff;  for, 
by  the  tenus  of  the  agreement,  Lint  would  be  entitled  to  be 
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invested  with  the  property  only  upoa  a  strict  performance 
of  its  condition,  and,  upon  his  failure  to  perform  any  of 
them,  nothing  farther  was  required  to  be  done  for  the  estab- 
lishment of  a  perfect  right  in  plaintiff.  Now,  what  the  par- 
ties provided  against  by  the  clause  in  the  policy  quoted  in 
the  majority  opinion,  was  such  disposition  of  the  property  as 
would  divest  the  plaintiff  of  the  title  and  ownership  of  it; 
and  the  uniform  holding  of  the  authorities  is  that  the  policy 
is  not  defeated,  under  a  provision  to  that  effect,  by  an  exec- 
utory contract  for  the  sale  of  the  property.  Hill  v,  Cuin- 
herland  Valley  M.  P.  Co.^  59  Pa.  St.,  474;  Insurance  Co 
V.  TJpdegraff^  21  Id.,  513;  Insurance  Co  v,  Stewart^  19  Id., 
45;  Trumbull  V,  Insurance  Co,^  12  Ohio,  305;  Brownhig 
V.  Insurance  Co,^  71  N.  Y.,  608;  Washington*  Ins,  Co.  v 
Kelley^  32  Md.,  421;  Kempton  v.  State  Ins.  Go.^  62  Iowa. 
83;  Wood  Ins.,  §  329;  May  Ins.,  §  267. 

In  Kempton  v.  State  Ins.  Co.,  it  was  held  that  the  policy 
which  contained  a  provision  similar  to  that  in  question  was 
not  defeated  by  a  contract  for  the  sale  of  the  property.  The 
only  difference  between  that  case  and  this  lies  in  the  fact 
that  the  purchaser  in  that  was  not  entitled  to  the  possession 
of  the  property  until  certain  payments  were  made,  and  the 
vendor  was  in  possession  at  the  time  <?f  the  loss,  while  in  thie 
the  purchaser  was  in  possession  when  the  fii^e  occurred.  Bui 
this  is  not  material.  The  ground  of  the  holding  in  that  case 
is  that  the  insured  was  not  divested  of  the  ownership  of  the 
property  by  the  contract,  and  that  is  the  case  here. 

In  my  judgment,  the  holding  of  the  majority  .is  in  con- 
flict with  that  case,  as  well  as  with  the  current  of  authorities 
on  the  subject. 
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Miller  v.  Wolbebt  et  al. 

1.  Mortgage  of  Homestead:  fraud  of  husband  to  secure  wife's 

SIGNATURE.  Where  Dotbing  was  done  to  prevent  a  wife  firom  reading 
a  mortgage  on  her  homestead,  or  to  mislead  her  in  regard  to  its  con-  ' 
tents,  and  it  is  certain  that  she  intended  to  sign  the  paper  which  was 
presented  to  her  for  her  signature,  the  fact  that  the  husband  made  a 
false  representation  to  her  as  to  the  nature  of  the  debt  to  be  secured 
thereby  will  not  invalidate  the  mortgage  in  the  hands  of  the  mortgagee, 
if  he  was  innocent  of  the  fraud. 

2.  Parties  to  Actions:  party  in  interest:  ownership  of  note 

SUED  ON.  Where  plaintiff's  attorneys,  in  settling  a  claim,  took  the  two 
notes  in  suit,  payable  to  themselves,  and  it  was  agreed  that  they  were 
to  have  the  amount  of  the  smaller  note  as  their  fees,  but  it  was  not 
agreed  that  they  should  have  the  note  itself,  and  they  indorsed  both 
notes  to  plaintiff,  held  that  this  did  not  show  that  one  of  the  notes  was 
owned  by  the  attorneys,  nor  that  plaintiff  was  not  the  real  party  in 
interest  in  the  action  to  collect  the  notes. 

Appeal  from  Adair  Circuit  Court. 

Satubday,  Mabch  19 

Action  upon  two  promissory  notes,  and  to  foreclose  a 
mortgage  executed  by  the  defendant  Harry  Wolbert,  and  his 
wife,  Melissa  Wolbert,  upon  their  homestead.  There  was 
a  decree  for  the  plaintiff,  and  the  defendants  appeal. 

Oow  dk  Hager^  for  appellants. 

OraBB  cfe  Storey^  for  appellee. 

Adams,  Ch.  J. — The  defendants  admitted  the  execation  of 
the  notes  and  mortgage,  but  averred  that  the  signature  of 
Melissa  Wolbert  to  the  raortiraice  was  obtained 
fraud^f  iiS?*  ^y  fraud ;  that  the  mortgage,  being  executed  upou 
cure  i^f?8  ^^^  defendants*  homestead,  had  no  validity, 
•ignature.  rpj^^  ^^^  appear   to   be   that   the  defendant 

Harry  Wolbert  was  charged  with  being  the  father  of  a  bas- 
tard child  born  to  Martha  Miller,  for  whose  benefit  this 
action  is  brought.  Grass  &  Storey,  attorneys  at  law,  were 
employed  by  her  father,  Nelson  Miller,  to  obtain  a  settlement 
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with  the  defendant  Harry  Wolbert  of  his  liability  for  the 
support  of  the  child.     They  did  obtain  sach  settlement,  and 
in  pursuance  of  it,  the  defendant  Harry  executed  the  note« 
and  mortgage  in  question.     Mrs.  Wolbert  was  not  told  what 
the  nature  of  the  claim  made  against  her  husband  was.     She 
was  told  in  a  general  way,  by  her  husband,  that  it  was  an  olc 
claim  which  had  come  against  him,  and,  while  he  had  sup 
poded  that  it  was  settled,  he  had  not  taken  a  receipt,  and  he 
had  the  claim  to  pay  over  again.     She  avers  that  these  rep- 
resentations were  made  at  the  instigation  of  Mr.  Grass,  of 
the  firm  of  Grass  &  Storey;  that  they  were  not  true;  that 
she  was  misled  by  them,  and  induced  to  sign  the  mortgage 
in  reliance  upon  them.     But,  in  our  opinion,  the  evidence 
shows  that,  whatever  may  have  been  said  to  Mrs.  Wolbert 
by  her  husband,  Mr.  Grass  was  not  guilty  of  instigating  any 
false  representations.     According  to  Mr.  Grass'  testimony, 
he  said  to  Wolbert  that  he  might  say  to  his  wife  that  the 
claim  was  one  which  Grass  &  Storey  had  against  him,  and 
that  it  had  to  be  fixed  up,  or  it  would  make  him  some  trouble. 
We  see  no  reason  to  doubt  the  correctness  of  this  testimony. 
It  is  true  that  he  is  contradicted  to  some  extent  by  Wolbert, 
but  Wolbert's   honesty   and   credibility    are   more  or  less 
impeached  by  his  own  testimony.     He  sets  up  his  own  fraud 
upon  his  wife  to  defeat  the  mortgage,  and  endeavors  to  make 
Grass  a  party  to  it.     The  presumptjon  is  that  Gmss  was  not 
a  party  to  it,  and  we  cannot  hold  that  he  was,  witliout  some- 
thing more  to  contradict  his  testimony  tlian  the  evidence 
discloses.     Now,  it  is  not  material  what  fraud  Wolbert  may 
have  perpetrated  upon  his  wife.     Such  fraud,  if  any,  did  not 
iifiect  the  mortgage  in  the  hands  of  tlie  payee  of  the  notes,  if  he 
was  innocent  of  the  fraud.     It  was  in  just  reliance  upon  her 
signature  that  the  settlement  was  made,  and  the  claim  adjusted. 
There  was  some  evidence  tending  to  show  that  she  did  not 
know  what  slie  signed,  and  it  is  claimed  that  the  mortgage 
is  void  for  that  reason.     But  it  is  certain  that  she  intended 
to  sign  the  paper  which  was  presented  to  her  for  her  signature, 
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and  there  is  no  pretense  that  anything  was  done  to  prevent  her 
from  reading  it,  or  to  mislead  lier  in  regard  to  its  contents. 
We  think  that  the  judgment  of  the  circuit  court  must  l>e 

Affirmed. 

supplemental  opinion  on  petition  for  rehearing. 

Adams,  Ch.  J. — The  defendants  in  their  answer  denied 
that  the  plaintiff  was  the  owner  of  the  notes  in  question. 
2.  PARTIB8  to  In  a  petition  for  a  rehearing,  it  is  insisted  that 

actions:  party  *  ®' 

oirneSSirp  of  ^^®  evidence  shows  that  at  least  one  of  the  notes 
notesueifon.  ^^s  owned  by  Grass  &  Storej,  the  plaintiff's 
attorneys.  The  fact  appears  to  be  that  the  notes  were  taken 
in  the  name  of  Grass  i&  Story,  and  it  was  agreed  that  they 
should  have  the  amount  of  the  smaller  for  fees,  and  both 
notes,  we  infer,  were  retained  in  their  possession.  But  tlie 
notes  were  given  in  settlement  of  a  claim  due  the  plaintiff, 
and  were  her  property.  They  were  made  payable  to  Grass 
&  Storey  at  the  request  of  the  maker.  They  were  soon 
afterwards  properly  indorsed  by  the  payees,  not  for  the 
purpose  of  transferring  any  property  in  the  notes,  but 
because  they  belonged  already  to  the  plaintiff,  and  it  was 
her  right  to  have  them  indorsed  for  that  reason.  If  they 
remained  in  Grass  &  Storey's  possession,  they  were  simply 
held  by  them  as  her  attorneys.  While  it  is  true  they 
were  to  have  the  amount  of  the  smaller  note,  it  does  not 
appear  to  have  been  understood  that  they  were  to  have  the 
note  itself  as  their  property.  That  was  indorsed,  as  well  as 
the  larger  one,  and  both  were  treated  in  the  same  way.  It 
may  be  that  Grass  &  Storey  had  the  right  to  hold  the  smaller 
note  until  they  should  be  paid  their  fees.  But  we  see  noth- 
ing more.  The  plaintiff,  then,  we  think,  is  the  real  party  in 
interest,  so  far  as  both  notes  are  concerned,  and  we  see  no 
evidence  tending  to  show  otherwise.  We  did  not  notice  the 
question  in  our  opinion,  because  it  is  a  mere  question  of 
fact,  and  the  evidence  seemed  so  clear  as  to  afford  no  ground 
for  controversy. 

The  petition  for  a  rehearing  must  be  Overruled. 
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Thb  State  v.  Payson. 

1.  Sedaotion:  byidbnob:  '^kbbping  coicpakt**  with  ANoraBB  uaju 

In  a  proseoation  for  seduction,  eyidence  that  the  prosecatinir  witness 
had  frequently  been  seen  ^ing  home  with  another  man  was  not  mate- 
rial,— ^not  even  to  contradict  her  testimony  that  she  had  never  **kept 
company'*  with  any  other  man  than  the  defendant. 

2.  — — :  BYTDBNCB  OF    PBIOB   UNCHA8TITY:  QCTB8TI0K  FOB  JUBT.      In 

such  case  it  was  for  the  jury  to  weigh  the  evidence  as  to  the  prior  dias« 
tity  of  the  prosecuting  witness,  and  this  court  cannot  disturb  their  find- 
ing in  that  regard. 

Appeal  from  Carroll  District  Court. 

Saturday,  March  19. 

Indictment  charging  that  the  defendant  seduced  one  Din? 
GranhoflF.  Trial  by  jury.  Verdict,  guilty,  and  judgment. 
The  defendant  appeals. 

Bowen  cfe  Clovd  and  McDuffie  cfe  Howard^  for  appellant. 

A,  J.  Baker ^  Attorney -general^  for  the  State. 

Sbevebs,  J. — The  defendant  sought  to  prove  by  one  Jacob- 

0on  that  he  frequently  saw  a  person  other  than  the  defendant 

ffoinff  home  with  her.     We  are  unable  to  see  the 
t.  SBOtronoif :  ^°,   ,,         /.,.         .,  ,^  i, 

evidence:        materiahtv  of  this  evidence.     Counsel,  however, 

**ke«p»ng  •'  '  ' 

Srtth^another    ^^7  ^^^  ^^  prosecutrix  denied  that  any  one  kept 
"*"•  company  with  her  other  than  the  defendant,  and 

therefore  the  refusal  of  the  court  to  admit  the  evidence  was 
prejudicial  error.  But  this,  we  think,  cannot  be  so.  Merely 
ip)ing  home  with  the  prosecutrix,  without  more,  certainly 
cannot  be  regarded  as  a  material  circumstance.  The  prose- 
cutrix may  have  understood  "keeping  company"  as  something 
materially  different  from  walking  home  with  a  gentleman. 
Besides  this,  the  evidence  in  relation  to  "keeping  company" 
was  elicited  on  cross-examination. 

A  small  portion  of  the  fifth  instruction  is  singled  out,  and 
IS  said  to  be  erroneous.  We  think  the  instruction  is  in  no 
respect  objectionable.     We  deem  it  unnecessary  to  set  it  out 
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It  is  also  said  that  the  evidence  does  not  sustain  the  verdict 

for  the  reason  that  it  appears  that  the  prosecutrix  was  not  of 

chaste  character.     There  is  some  evidence  whict 

deoce  Of  prior  tends  to  establish  that  she   was   not  of  chaste 

nDcUastlty:  , 

questiou  for     character,     it,  however,  is  not  so  clear  and  cer 

fury.  '  ' 

tain  as  to  warrant  us  in  disturbing  the  verdict 
This  question  was  fairly  submitted  to  the  jury,  and  we  cannol 
iee  that  there  is  any  prejudicial  error  in  the  record. 

Affibmed. 


The  State,  ex  eel.  Hinkley,  v.  Maetland  et  al.  |137    394 

.1.  Intozioating  Liqaora:  pailubb  to  hakb  bbturn  of  sales:  pen  ^ 

alty:  who  may  sub  fob.  Under  §  1538  of  the  Code,  any  citizen  o< 
the  county  may  maintain  an  action  in  the  name  of  the  state,  on  ihf 
bond  of  one  authorized  to  sell  intoxicatmg  liqaors,  for  the  penalty  foi 
failure  to  make  report  of  sales.    The  aathority  given  by  §  1582  to  thf  ' 

district  attorney  to  bring  such  action  is  not  exclusive. 

L  Appeal :  waiver  by  satisfying  judo  scent.  One  whose  action  hai 
been  dismissed  does  not  waive  his  rigl^t  to  appeal  by  paying  to  the  clerk 
on  demand,  his  fees  in  the  case. 

Appeal  from  Plymouth  Circuit  Court. 

Satubday,  Mabch  19. 

This  is  an  action  upon  a  bond  given  by  the  defendants  for  p 
permit  to  sell  intoxicating  liquors.  The  petition  was  dismissed 
upon  the  motion  of  defendants.     The  plaintiff  appeals. 

Zink  <&  Gosselin  and  Cole,  Mo  Vet/  iSs  Clark,  for  appellant 

Curtis  <&  Durley,'  for  appellees. 

RoTHBOOK,  J. — It  is  averred  in  the  petition  that  the 
defendants  obtained  from  the  board  of  supervisors  of  Ply- 
u  iHToxioAT^  mouth  county  a  permit  to  sell  intoxicating  liq- 
f2kire  to"'  uors,  and  gave  the  bond  required  by  law,  and 
of  sales;  pen-  that,  for  the  month  of  July,  1884,  they  failed. 

ally:  who  '  •^  .      , 

may  sue  for.     neglected  and  refused  to  file  the  reports  required 
by  the  statute.     The  relator,  a  citizen  of  Plymouth  county. 
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claims  to  Bae  in  behalf  of  himself,  as  well  as  for  the  benefit 
>f  the  school  fund,  and  he  demands  judgment  for  the  county, 
for  the  use  of  the  school  fund,  for  $50,  and  judgment  for 
himself  for  a  like  amount.  The  action  is  founded  upon  sec- 
tion 1538  of  the  Code,  as  amended  by  chapter  143,  Acts  of 
the  Twentietli  General  Assembly,  and  which  is  as  follows: 
•*Any  person  having  such  permit,  who  shall  sell  intoxicating 
liquors  at  a  greater  profit  than  is  herein  allowed,  shall  be  lia- 
ble to  treble  damages,  to  be  recovered  by  civil  action  in  favor 
of  the  party  injured;  and  any  person  holding  a  permit, 
either  to  manufacture  or  sell,  who  shall  fail  to  make  monthly 
returns  as  herein  required,  or  within  five  days  thereafter,  or 
who  shall  make  false  returns,  shall  forfeit  for  each  ofiense 
the  sum  of  one  hundred  dollars,  to  be  recovered  in  the  name 
df  the  state  of  Iowa,  upon  the  relation  of  any  citizen  of  the 
.50unty,  by  civil  action  on  his  bond,  with  costs;  and  one-half 
of  the  sum  recovered  shall  go  to  the  informer,  ^nd  one-half 
shall  go  to  the  school  fund  of  the  county." 

The  defendants  claimed,  by  their  motion  to  dismiss,  that 
the  plaintifi^  was  not  authorized  by  law  to  maintain  the  action 
upon  his  own  motion,  and  that  an  action  can  only  be  brought 
at  the  instance  of  the  district  attorney  of  the  proper  judicial 
district.  They  rely  upon  section  1532  of  the  Code,  which  is 
AS  follows:  "The  bond  shall  be  deposited  with  the  county 
Auditor,  and  suit  shall  be  brought  thereon  at  any  time  by 
the  district  attorney,  in  case  the  conditions  thereof,  or  any 
of  them,  shall  be  broken.  The  principal  and  sureties  therein 
shall  also  be  jointly  and  severally  liable  for  all  civil  dau^- 
ages,  costs  and  judgments  that  may  be  obtained  against  the 
principal  in  any  civil  action  brought  by  a  wife,  child,  parent, 
guardian,  or  other  person,  under  the  provisions  of  sections 
fifteen  hundred  and  fifty-six,  fifteen  hundred  and  fifty-seven, 
and  fifteen  hundred  and  fifty-eight,  of  this  chapter.  All 
jther  moneys  collected  on  such  bonds  shall  go  to  the  school 
fund  of  the  county." 

We  think  that  the  position  of  counsel  for  the  defendants 
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cannot  be  sustained.  Section  1538  plainly  authorizes  a  suit 
to  be  brought  in  the  name  of  the  state,  on  the  relation  of 
%ny  citizen  of  the  county.  It  is  true  that  section  1532  has 
not  been  repealed,  and  a  district  or  county  attorney  may, 
under  the  authority  given  by  that  statute,  bring  the  action. 
But,  since  the  enactment  of  section  1538,  his  right  to  do  so 
is  not  exclusive,  because  any  citizen  of  the  county  may  bring 
the  action,  and  prosecute  it,  without  the  aid  of  thQ  district 
attorney.  This  appears  to  us  to  be  so  plain  as  to  require  no 
more  than  this  mere  reference  to  the  two  sections  of  the  stat- 
ute. All  of  the  discussion  of  counsel  upon  other  provisions 
of  the  statute  does  not  appear  to  us  to  have  any  bearing  upon 
the  proper  construction  of  these  two  sections. 

II.  A  motion  was  submitted  to  us  demanding  the  dis- 
missal of  the  appeal,  upon  the  ground  that  the  plaintiff  per- 
t.  appeal:  formed  the  judgment  of  the  court  below  by  pay- 
JJuSJ^n**/  i^g  ttie  costs  of  the  action,  and  therefore  he  has 
Judgment.  ^^  right  to  prosccuto  the  appeal.  The  facts  are 
that,  after  the  motion  to  dismiss  was  sustained,  the  clerk  of 
the  circuit  court  demanded  of  plaintiff's  counsel  a  payment 
of  seventy-five  cents  as  clerk's  fees.  That  amount  was  paid 
to  him.  It  is  scarcely  necessary  to  say  that  the  mere  pay- 
ment  of  the  fees  of  an  officer  for  his  services  in  the  action 
does  not  estop  the  unsuccessful  party  from  prosecuting  an 
appeal  in  this  court. 

For  the  error  in  sustaining  the  motion  to  dismiss  the 
action  the  judgment  will  be 

Bbybrsbd. 
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NiCKELSON  V.  Negley  &  Sherwin. 


71    54«| 
111    ;i30j 

71  5461        1*  Landlord's  Lien :  action  aoaikst  pubchasbbop  cbops:  umcta- 
131    66|  j,jQjf  ^g  ^Q  TiMB.    One  who  purchases  from  a  tenant,  and  converts  to 

his  own  use.  crops  on  which  the  landlord  has  a  lien  for  rent«  is  liable  to 
the  landlord  in  damages  to  the  amount  of  his  lien,  but  the  action  to* 
recover  such  damaf^es  must  be  brought  within  six  months  after  the 
expiration  of  the  term  of  the  lease,  that  is,  before  the  expiration  of  the' 
lien,  (See  Code,  §  2017,)  or  it  will  be  too  late.    Reed,  J.,  diaseniing. 

Appeal  from  Shelby  Circuit  Court. 

Saturday,  March  19. 

The  facts  are  stated  in  the  opiaion. 

Smith  ds  Gullesorij  for  appellant. 

Wrighty  Baldwin  c6  Haldayhe^  for  appellees. 

Sbbvebs,  J. — ^The  petition  states  that  the  plaintiff  leased 
certain  premises  to  one  Monroe,  for  one  year  from  the  first 
daj  of  March,  1834,  and  that  said  Monroe  agreed  to  pay  the 
rent  in  April,  1SS4,  and  on  Janaarj  1,  1SS5;  that  said 
Monroe  raised  on  the  leased  premises  1,000  bushels  of 
wheat,  which  he  sold  and  delivered  to  the  defendants  in 
August  and  September,  1884,  which  they  converted  to  their 
own  use;  tliat  plaintiff  had  a  landlord's  lien  on  said  wheat, 
and  in  February,  1885,  he  commenced  an  action  to  enforce 
his  lien,  and  sued  out  a  landlord's  attachment,  but  the  same 
was  not  levied  on  said  wheat  for  the  reason  that  the  same 
could  not  be  found.  In  March,  1885,  he  recovered  a  judg- 
ment against  Monroe  for  the  amount  due  under  the  lease. 
It  is  stated  that  defendants  have  sold  said  wheat,  and  the 
same  is  not  in  their  possession.  The  relief  asked  is  that 
plaintiff  recover  of  the  defendants  to  the  extent  or  amount 
of  the  judgment  against  Monroe.  This  action  was  com- 
menced on  the  first  day  of  October,  1885.  The  defendants 
demurred  to  the  petition  on  the  ground  that,  at  the  time  this 
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dietion  was  commenced,  the  plaintiff's  lien  had  ceased  to 
exist. 

It  is  provided  by  statute  that  a  landlord  has  a  lien  npon 
all  crops  grown  on  the  demised  premises  during  the  term, 
and  which  are  not  exempt  from  execution,  '<  but  such  lien 
shall  not  continue  more  than  six  months  after  the  expiration 
of  the  terra."  Code,  §  2017.  The  term  ended  on  the  first 
day  of  March,  1885,  and  this  action  was  not  commenced 
until  more  than  six  months  thereafter,  and  therefore  it  is 
contended  that  the  lieu  had  ceased  to  exist,  and  that  the 
plaintiff  cannot  recover.  On  the  other  hand,  the  plaintiff 
contends  that,*  when  the  defendants  purchased  the  wheat  in 
August  and  September,  1884,  his  lien  did  exist,  and  the 
defendants  purchased  subject  thereto,  and  must  now  account 
to  the  plaintiff,  for  the  reason  that  they  have  converted  to 
their  own  use  property  on  which  he  had  a  valid  lien.  It 
seems  to  us  the  plaintiff's  position  cannot  be  sustained. 
The  defendants  did  not  become  absolutely  liable  to  the 
plaintiff  when  they  purchased  the  wheat.  It  is  true,  they 
purchased  subject  to  the  lien,  and  became  liable  to  the 
plaintiff  if  an  action  was  commenced  to  enforce  it  within 
the  time  provided  by  statute.  If  no  such  action  was  com- 
menced within  that  time,  the  lien  cannot  be  enforced. 

But  it  is  urged  that  an  action  was  commenced  within  that 
time.  The  defendants,  however,  were  not  parties  to  such 
action.  As  to  them,  it  has  no  force  and  effect,  and  was  not 
in  fact  commenced.  But  it  is  contended  that  the  statute 
provides  that  "  the  lien  may  be  effected  by  the  commence- 
ment of  an  action  within  the  period  above  prescribed, 
♦  *  *  in  which  action  the  landlord  shall  be  entitled 
to  a  writ  of  attachment,  *  *  *"  Code,  §  2018. 
Counsel  for  the  appellant  contend  that,  as  the  action  was 
commenced  against  the  tenant  within  the  statutory  period, 
the  lien  was  "  effected,"  for  the  reason  that  the  statute  so 
provides.  The  word  "  effected "  certainly  was  not  well 
chosen  to  express  what  clearly,  it  seems  to  us,  must  have 
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been  the  legislative  thought  The  meaning  of  the  word  as 
used  in  the  statute,  it  seems  to  us,  must  be  regarded  the 
same  as  enforced;  for  it  does  not  require  an  action  to  effect- 
uate the  lien.  It  exists  for  and  during  the  statutory  period, 
although  no  action  is  brought  to  enforce  it.  If,  however,  it 
is  desired  to  enforce  the  lien,  then  an  action  is  required. 
Now,  this  is  precisely  the  object  of  this  action, — that  is,  to 
enforce  the  lien;  but,  as  it  was  not  brought  within  the  stat- 
utory period,  the  plaintiff  cannot  recover.  The  statute,  in 
effect,  is  a  limitation  on  the  right  of  action.  The  demurrer 
was  therefore  correctly  sustained. 

Affibmbd. 

Reed,  J.,  (dissenting.) — ^The  error  of  the  majority,  as  I 
conceive,  is  in  the  assumption  that  the  action  is  for  the 
enforcement  of  the  landlord's  lien.  The  material  fact 
alleged  in  the  petition  is  that  defendants  received  and  cog? 
verted  to  their  own  use  the  property  on  which  plaintiff  had 
a  lien  for  the  security  of  his  rent.  The  action  is  for  the 
recovery  of  the  damages  sustained  by  plaintiff  in  conse- 
quence of  the  conversion  of  the  property,  whereby  his  lien 
was  defeated;  and,  upon  the  facts  stated,  I  think  he  has  a 
right  of  recovery.  If  defendants  by  force  or  stealth  have 
taken  possession  of  the  property,  and  made  such  disposition 
of  it  as  defeated  plaintiff's  lien,  it  would  hardly  be  claimed 
that  he  could  not  recover  for  the  injury.  And  I  know  of  no 
statute  or  principle  that  would  require  him  to  brin^  his 
action  within  the  time  allowed  for  bringing  an  action  for  the 
enforcement  of  the  lien.  Yet,  wherein  is  the  present  case 
different  from  that?  The  act  complained  of  had  precisely 
the  same  effect  upon  his  rights.  It  defeated  his  lien.  It 
was  no  less  a  wrong  to  him,  and  it  as  effectively  destroyed 
his  right  as  a  conversion  by  force  or  stealth  or  fraud  would 
have  done.  For  this  reason  I  respectfully  dissent  from  the 
holding  of  the  majority. 
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Reynolds  v.  Sutuff.  02    ^l 

1.  Appeal:  dihikution  of  record:  corrbotiom:  praoticb.    Wbeii     '^  — 

it  is  discovered  on  appeal  that  the  record  in  the  court  below  is  deficient,      U^    ^ 
a  oontinoance  of  the  appeal  may  be  had,  in  a  proper  case,  for  the  par-      ' 
pose  of  procoring  a  correction  of  the  record  in  the  lower  court,  but  no 
order  of  this  court  is  necessary  to  giye  the  party  leave  to  move  for  a  cor- 
rection in  the  trial  court,  nor  to  confer  on  that  court  authority  to  make 
the  correction. 

2.  Former  A4iadication :  how  proybd.    Where  a  party  relies  upon 

an  estoppel  by  a  judgment  upon  a  verdict,  he  should  introduce  the  ver- 
dict and  judgment  in  evidence,  and  where  he  neither  introduces  nor 
proposes  to  introduce  these,  an  instruction  given  by  the  court  in  the 
former  case  is  properly  rejected  as  evidence  on  that  issue. 

Apfeal  from  Zinn  District  Court. 

Saturday,  Maboh  19. 

This  is  an  action  upon  a  promissory  note.  There  was  a 
trial  by  jury,  and  a  verdict  and  judgment  for  the  defendant. 
Plaintiff  appeals. 

Blake  cfe  Hormel^  for  appellant. 

Henry  Bickely  for  appellee. 

EoTHBooK,  J. — I.  The  defendant  admitted  the  execution 
of  the  note,  and  pleaded  the  following  defenses  thereto:  (1) 
L  apfeal:  That  the  note  was  executed  on  Sunday;  (2)  that 
S'JSa"  it  was  usurious;  (3)  that  it  was  without  consid- 
pSaS?ce?"'  eration,  for  that  it  arose  out  of  a  pretended  set- 
tlement of  partnership  transactions  between  the  plaintiff  and 
the  defendant,  in  which  settlement  the  defendant  was 
induced  by  the  false  representations  and  deceit  of  the  plaint- 
iff to  execute  the  note  when  nothing  was  due  to  the  plaint- 
iff; (4)  that  the  note  had  been  fully  paid. 

The  plaintiff,  by  his  reply,  denied  the  averments  of  the 
answer,  and  pleaded  that  the  alleged  payments  were  made 
upon  another  note,  given  by  the  defendant  to  the  plaintiff, 
upon  which  an  action  was  brought  and  a  trial  had,  in  which 
it  was  adjudged  that  the  alleged  payments  had  been  made 
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upon  the  prior  note.  The  defendant  filed  an  additional 
abstract,  in  which  he  set  forth  many  pages  of  evidence  which 
he  claimed  were  omitted  from  appellant's  abstract,  and,  in 
addition  thereto,  he  presents  certain  evidence  which  he 
claims  was  introduced  on  the  trial,  but  which  was  omitted 
from  the  bill  of  exceptions  by  mistake.  He  ako  filed  an 
additional  transcript,  from  which  it  appears  that,  after  the 
appeal  was  taken,  appellee  filed  a  motion  in  the  district  court 
to  correct  the  record,  and  the  motion  was  heard,  and  an  order 
made  correcting  the  record,  so  as  to  show  that  part  of  the 
evidence  claimed  to  have  been  omitted  was  introduced  on  the 
trial,  and  read  to  the  jury.  The  plaintiff's  attorneys 
appeared  to  the  motion  in  the  court  below,  and  filed  affidavits 
in  resistance  thereof.  It  is  now  claimed  by  appellant  that 
there  was  no  authority  in  law  for  correcting  the  record,  and 
that  the  order  was  erroneously  made  by  the  district  court, 
and  he  filed  a  motion  asking  that  the  additional  transcript  be 
expunged  from  the  record. 

The  motion  for  the  correction  of  the  record  was  properly 
made  in  the  district  court.  There  was  no  necessity  for  an 
application  to  this  court  for  leave  to  move  in  the  court  below 
for  the  correction.  It  frequently  occurs  that  causes  are  con- 
tinued in  this  court  for  the  purpose  of  giving  parties  time  to 
procure  corrections  of  the  record  by  motion  in  the  court 
below,  but  no  order  is  made  in  this  court  for  leave  to  do  so. 
The  right  exists  without  an  order  of  this  court.  The  mis- 
take frequently  made  is  that  parties  come  into  this  court 
with  motions  to  correct  the  record.  This  cannot  be  done. 
We  are  compelled  to  take  the  records  in  appeals  as  they  are 
made  by  the  trial  courts.  That  the  order  was  not  erroneously 
made,  upon  the  facts  presented,  appear  to  us  to  be  very  plain* 

II.     There  was  a  conflict  in  the  evidence  as  to  whether 

the  note  was  executed  on  Sunday,  and  upon  the  question  of 

2.  roBMBR       usury.     We  do  not  understand  that  this  is  seri- 

boir proved. '  ously  questioned  by  the  plaintiff.      Upon    the 

question  of  former  adjudication  as  to  the  alleged  payments, 

Digitized  by  VjOOQIC 


MAROll  TEUM,   1887.  551 

Reynolds  ▼.  SutUfl. 

the  plaintiff  introduced  the  petition  and  answer  in  the 
former  case.  He  offered  in  evidence  an  instruction  given  by 
the  court  to  the  jury  in  that  case.  This  was  objected  to  by 
the  defendant.  The  objection  was  sustained.  One  ground 
of  the  objection  was  that  it  had  not  been  shown  wliat  the  ver- 
dict of  the  jury  was  in  that  case.  The  plaintiff  did  not  offer 
the  verdict  nor  judgment  in  evidence,  nor  state,  when  he 
offered  the  instruction  objected  to,  that  he  would  proceed  to 
offer  the  whole  record.  We  think  that  the  ruling  of  the 
court  was  correct.  If  the  plaintiff  relied  upon  an  estoppel 
by  judgment,  he  should  have  introduced  the  verdict  and 
judgment  in  evidence. 

IIL  The  principal  contest  upon  the  trial  was  as  to  the 
consideration  for  the  note, — whether  it  was  void  by  reason 
of  the  alleged  fraud  of  the  plaintiff  in  procuring  the  defend- 
ant to  execute  it.  The  investigation  involved  the  business 
of  a  partnership  between  the  parties  for  several  years  in 
dealing  in,  and  feeding  live-stock.  The  parties  kept  no  regu- 
lar partnership  books.  The  plaintiff  claimed  to  keep  the 
accounts  of  the  partnership.  He  also  kept  a  diary  of  his 
every-day  transactions,  parts  of  which  were  introduced  in 
evidence.  Many  other  collateral  facts  were  presented  to  the 
jury.  Complaint  is  made  that  the  court  erred  in  certain  rulings 
made  upon  the  admission  and  exclusion  of  evidence.  Our 
examination  of  these  rulings  has  led  us  to  the  conclusion 
that  they  were  not  erroneous.  It  would  be  wholly  unneces- 
sary to  set  out  these  different  exceptions.  It  would  require 
an  attempt  to  explain  about  all  the  evidence  in  the  case  in 
order  to  make  our  rulings  intelligible. 

Objections  were  made  to  certain  instructions  given  by  the 
court  to  the  jury,  and  to  the  refusal  to  give  instructions 
requested  by  the  plaintiff.  These  objections  are  urged  in 
argument.  They  are,  for  the  most  part,  founded  upon  the 
thought  that,  while  they  do  not  state  incorrect  propositions 
of  law,  they  are  given  upon  a  state  of  facts  of  which  there 
is  no  evidence.     Most  of  the  instructions  asked  and  refused 
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/Were,  in  substance,  embodied  in  the  instructions  given.  We 
may  say,  generally,  that  we  find  no  error  in  the  instructions 
given,  nor  in  the  refusal  to  give  those  req[ne8ted  to  be  given. 
Our  examination  of  these  questions  has  required  us  to  give 
the  whole  evidence  in  the  case  a  very  careful  consideration. 
This  has  been  no  slight  undertaking.  It  is  very  voluminous. 
The  disagreement  in  the  abstract  has  compelled  us  to  exam- 
ine the  transcript.  This  also  has  been  made  necessary  by 
the  fact  that  it  is  claimed  with  great  confidence  that  the  ver- 
dict is  directly  contrary  to  the  evidence,  so  far  as  the  ques- 
tion of  fraud  is  involved.  Counsel  for  plaintiff  denounces 
the  judgment  as  a  "piece  of  legal  robbery  that  arbitrarily, 
and  without  the  shadow  of  an  excuse,  deprived  the  plaintiff 
of  as  valid  a  claim  as  was  ever  evidenced  by  a  promissory 
note."  On  the  other  hand,  counsel  for  the  defendant  claims 
that  it  is  "clear  and  perfectly  manifest  that  there  should' 
have  been  a  verdict  for  the  defendant."  We  cannot  set  out 
and  discuss  the  evidence.  We  deem  it  sufiicient  to  say  that, 
under  the  rules  so  often  applied  in  considering  the  sufficiency 
of  evidence,  the  verdict  ought  not  to  be  disturbed. 

Affirmed. 


Jenkins  v.  Clark. 

1.  Guardian:  appointment:  jurisdiction:  noscicnjE.    The  probata; 

court  of  the  coanty  in  which  a  minor  child  has  its  domicile  is  tbo 
court  which  has  jurisdiction  to  appoint  a  guardian  of  its  person,  though 
it  be  not  at  the  time  a  resident  of  such  county.  (Compare  Z«om  v. 
Cherry,  24  Iowa,  204.) 

2.  Domicile :  op  minor  child:  what  is  change  of.    The  domicile  of  a 

minor  child  is  the  domicile  of  its  parents,  and  after  the  death  of  its 
parents  its  domicile  continues  the  same  until  another  is  lawfully 
acquired.  But  where  the  father  was  dead,  and  the  mother,  shortiy 
before  her  death,  in  her  will  requested  a  sister  residing  out  of  the  state 
to  take  and  raise  the  child,  and  the  sister  accordingly  took  the  child  out 
of  the  state,  but  a^^nmed  no  legjl  obligation  toward  it,  lield  that  the 
domicile  of  the  cliild  was  not  changed. 
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3.  Guardian:  bioht  to  custody  of  ward:  epfeot  op  parent's 

REQUEST.  Under  §  2249  of  the  Code,  a  gruardian  of  the  person  of  a 
child  has  the  same  rif^ht  to  its  custody  as  if  he  were  its  parent.  And 
where  he  is  not  shown  to  be  an  unfit  person  to  have  such  custody,  the 
child  will  not  be  taken  from  him  and  given  to  an  aunt,  though  its 
mother  in  her  will  has  requested  that  the  aunt  take  and  raise  the  child. 

4.  Habeas  Corpus:  custody  op  child:  prime  consideration:  evi- 

dence ON  APPEAL.  Where  the  right  to  the  custody  of  a  minor  child 
is  involved  in  a  habeas  corpus  proceeding,  the  best  interest  of  the  child 
is  the  first  consideration;  but  the  action  is  regarded  as  an  ordinary  one, 
and,  on  an  appeal  to  this  court,  the  judgment  of  the  lower  court  can- 
not be  disturbed  unless  it  is  clearly  contrary  to  the  evidence  as  to  tha 
best  interest  of  the  child. 

Appeal  from  Cdsa  District  Court. 

Saturday,  Maboh  19. 

This  is  a  proceeding  by  habeas  corpus  to  determine  the 
right  to  the  custody  of  May  Jenkins,  who  is  a  minor  and  an 
orphan.  The  controversy  is  between  the  guardian  and  the 
defendant,  who  is  an  aunt  of  the  minor.  The  district  court 
awarded  the  custody  of  the  child  to  the  guardian.  The 
defendant  appeals. 

E.  O.  PhelpSy  for  appellant. 

L.  L.  DeLanOy  for  appellee. 

Reed,  J. — When  this  proceeding  was  instituted,  May  Jen- 
kins was  about  six  years  old.  Her  parents  were  Benjamin 
F.  and  Josephine  Jenkins.  Her  father  died  in  December, 
1882,  and  her  mother  in  the  following  October.  They  had 
resided  for  many  years  in  Audubon  county,  and  she  was 
born  in  that  county.  They  left  surviving  them  six  children, 
all  of  whom  are  minors.  .  Benjamin  F.  Jenkins  left  an  estate 
consisting  of  a  valuable  farm,  and  personal  property  of  the 
value  of  $10,000.  John  T.  Jenkins,  the  present  guardian,  \% 
a  brother  of  Benjamin  F.,  and  he  was  administrator  of  Tiis 
estate,  and  the  administration  has  been  fully  closed.  Jose- 
phine Jenkins  executed  a  will  before  her  death,  by   which 
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she  devised  all  of  her  property  to  her  children.     In  this  will 
she  nominated  John  T.  Jenkins  as  executor;  and,  when  the 
will  was  admitted  to  probate,  he  qualified  and  entered  upon 
the  duties  of   the  trust.      The  will  contains  the  following 
clause:     "It  is  my  further  desire  that  John  T.  Jenkins  take 
Olive  Jenkins,  Charles  W.  Jenkins  and  Hayden  Jenkins; 
Mary  Sheer  take  my  daughter  Maggie  Jenkins;  Eliza  Clark 
take  May  Jenkins;  Laura  Gilbert  take  ray  daughter  Pearl 
Jenkins, — and  raise  and  care  for  each  and  all  of  said  children 
as  if  they  were  their  own."     The  defendant  is  the  Eliza 
Clark  mentioned  in  the  clause,  and  she  and  Mary  Sheer  and 
Laura  Gilbert  are  sisters  of  Mrs.  Jenkins.     The  will  was 
executed  but  a  few  days  before  Mrs.  Jenkins  died.     At  that 
time,  Mrs.  Clark  resided  in  Dakota  territory,  but  during  the 
last  sickness  of  Mrs.  Jenkins  she  was  present  with  her,  and 
assisted  in  nursing  and  caring  for  her.     Soon  after  the  death 
of  Mrs.  Jenkins  she  returned  to  her  home,  taking  May  with 
her.     Some  time  after  that,  John  T.  Jenkins  was  appointed 
guardian  of  the  property  and  persons  of  all  the  children  by 
the  circuit  court  of  Audubon  county.     A  short  time  before 
this  proceeding  was  instituted,  Mrs.  Clark  came  to  Iowa  on 
a  visit,  bringing  May  with  her.     It  appears  that  a  doubt  had 
arisen  as  to  the  validity  of  the  action  of  the  court  in  appoint- 
ing a  guardian  of  her  person,  such  doubt  arising  out  of  the 
fact  that  she  was  absent  from  the  state  when  the  appoint- 
ment was  made,  and  the  guardian,  accordingly,  after  she  was 
brought  back  to  the  state,  applied  for  and  obtained  a  second 
appointment  as  guardian  of  her  person,  the  appointment 
being  made  by  the  same  court.     At  the  time  this  order  was 
made,  however,  the  child  was  in  Cass  county,  and  she  had 
not  been  in  Audubon  county  since  her  return  to  the  state. 

The  first  question  which  arises  in  the  case  is  whether  the 
guardian,  by  virtue  of  his  appointment,  is  entitled  to  the 
custody  of  the  child  as  against  the  defendant.  In  determin- 
ing tliis  question,  it  is  necessary  to  consider  the  relation 
which  each  of  the  parties  bears  to  the  child.     It  is  insisted 
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that  the  action  of  the  circait  court  of  Audubon  county  in 
making  the  appointment  of  a  guardian  of  the 
}£Sd?cUoiK  '  P^^son  is  invalid,  for  the  reason  that  the  child 
iomicue.  y^^  jj^i;  within  the  jurisdiction  of  the  court 
when  either  of  the  orders  was  made.  But  we  think  this 
position  cannot  be  sustained.  The  law  undoubtedly  is  that 
the  proper  court  at  the  place  of  domicile  of  the  child  has 
jurisdiction  of  the  matter  of  the  guardianship  of  his  person. 
A  person  may  have  a  domicile  at  one  place,  while  he  is  a 
resident  of  another.  Zove  v.  Cherry^  24  Iowa,  204.  Now, 
the  domicile  of  a  child  is  to  be  determined  by  the  domicile 

of  the  parent;    and,  when  a  domicile  is  once 
2.  domicile:  ^  *  '  ' 

2hiw"whatis  fix®dj  ^*  remains  until  another  is  lawfully 
«>»*^®^'-  acquired.  Schouler,  Dom.  Rel.  §  230.  If  the 
parent  change  his  own  domicile,  that  of  the  minor  child  is 
thereby  changed.  The  domicile  of  May  Jenkins  at  the  time 
of  the  death  of  her  parents  was  in  Audubon  county.  They 
had  done  nothing  which  in  law  could  have  the  effect  of 
changing  it.  Mrs.  Clark  could  not  change  it,  for  she'  bore' 
no  legal  relation  to  the  child.  True,  she  was  requested  by 
the  mother,  by  the  will,  to  raise  and  care  for  her,  and  had 
taken  charge  of  her  in  obedience  to  that  request.  But  she 
was  under  no  legal  obligation  to  do  that;  nor  could  she  have 
been  compelled  to  continue  to  care  for  her  for  a  single  day, 
but  might  have  terminated  her  relation  to  her  at  pleasure. 
The  child  could  not  change  its  own  domicile,  for  it  was  not 
8ui  jwri8.  The  domicile  of  the  child,  then,  remained  at 
Audubon  county,  notwithstanding  the  fact  that  she  was  per- 
sonally in  another  jurisdiction,  and  the  circuit  court  of  that 
county  had  jurisdiction  of  the  guardianship  of  her  person. 
It  is  provided  by  statute  (Code,  §  2249)  that  "guardians 
of  the  persons  of  minors  have  the  same  power  and  control 
a.  ouabdian:  over  them  that  parents  would  have  if  living." 
tSy  ofward  i  We  think  there  can  be  no  doubt  as  to  the  effect 
SnS  request,  of  this  provision.  By  his  appointment,  the 
guardian  is  vested  with  the  same  right  to  the  custody  of  the 
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ward  as  the  parent  has  of  his  own  child.  This  express  pro- 
vision cannot  be  defeated  by  the  clause  in  the  will;  for,  as 
we  have  seen,  that  created  no  legal  relation  between  defend- 
ant and  the  child.  Nor  did  it  impose  any  legal  obligation 
upon  defendant.  What  she  had  done  in  the  premises  had  been 
done  in  obedience  to  the  expressed  wish  of  the  mother  of 
the  child,  and  her  natural  affection  for  it,  and  not  because 
she  was  under  any  legal  obligation  in  the  matter.  It  will 
readily  be  conceded  that  the  right  of  the  guardian  to  the 
custody  of  the  ward  is  not  absolute.  If  he  were  shown  to 
be  an  unfit  person  to  have  the  custody  of  it,  the  courts 
would  not  hesitate  to  award  the  custody  to  another.  But  no 
question  of  that  character  is  made  in  the  case.  Neither  of 
the  parties  make  any  question  as  to  the  personal  fitness  of 
the  other;  and  we  have  no  doubt  that  in  the  personal  cus- 
tody of  either  the  child  would  have  the  same  care  and  kind- 
ness of  treatment  that  a  loving  and  kind  parent  bestows 
upon  his  own  child.  But,  aside  from  any  question  as  to  the 
best  interest  of  the  ward,  we  think  the  intent  of  the  statute 
is  that  the  guardian  shall  have  the  custody  of  it. 

If,  however,  the  case  depended  upon  consideration  of  the 
best  interests  of  the  child,  which,  after  all,  is  the  matter  of 
i.  HABBAscor-  prime  consideration  in  cases  of  this  kind,  we 
«?ch?id^  ^  would  not  be  warranted  in  disturbing  the  judg- 
crat!on:evi-     ment  of   the  district  court.     The  court  mifirht 

dence  on  ° 

appeal.  well  have  determined,  from   the  evidence  as  to 

the  financial  condition  of  defendant  and  her  husband,  and 
the  disadvantages  of  their  place  of  residence  and  other  cir- 
cumstances, that  the  interest  of  the  child  would  be  best 
served  by  placing  it  in  the  custody  of  the  guardian.  The 
proceeding  is  regarded  as  an  ordinary  action  in  which  the 
finding  of  the  trial  court  iu  questions  of  fact,  unless  clearly 
contrary  to  the  evidence,  is  conclusive.  Kline  v,  Kline^  57 
Iowa,  386;  FoxUs  v.  Pierce,  64  Id.,  71. 

Affibmsd. 
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The  State  v.  Vatter. 

1.  Jurors:  cohfbtekot:  opnnoNs  fobmed.    Where  a  jaror  in  a  crim- 

inal case  admitted  that  he  had  formed  an  opinion  as  to  the  prisoner's 
gcdlt,'  and  even  stated,  in  answer  to  a  question,  that  it  woa 
an  nnqaalified  opinion,  yet,  where  he  insisted  all  through  his  examina- 
tion that  it  was  not  such  an  opinion  as  would  disqualify  him  from  ren- 
deriniar  a  tme  verdict  npon  the  evidence,  field  that  the  court  did  not  err 
in  overmling  a  challenge  for  cause  based  on  the  ground  of  such  opin- 
ion.   (Compare  Code,  §  4405,  subd.  11.) 

2.  Arson:  evidence:  stolen pbopertt  in  dbf£ndant*8  possession. 

On  a  trial  for  the  burning  of  a  farm  house,  evidence  that  certain  goods 
claimed  by  the  stat''  to  have  been  taken  from  the  burned  bouse  on  the 
day  of  the  fire,  and  other  goods  claimed  to  be  the  property  of  the  owner 
of  the  house,  but  not  taken  therefrom,  were  found  together,  locked  up  in 
trunks  in  the  defendant's  possession,  was  properly  admitted. 

Appeal  from  Cedar  District  Court, 

Saturday,  March  19. 

The  defendant  was  indicted,  tried  and  convicted  of  the 
crime  of  arson,  and  he  appeals. 

TT.  A.  Foster  and  C.  E.  Wheeler ^  for  appellant. 

A.  J.  Bakery  Attorney-general^  for  the  State. 

KoTHROOK,  J. — I.  On  the  fonrth  day  of  July,  1885,  the 
dwelling  house  of  one  Alexander  Spear,  situated  on  his  farm 
in  Cedar  county,  was  totally  destroyed  by  fire.  The  house 
was  a  large  and  valuable  farm  dwelling,  and  nearly  new. 
No  one  was  in  the  building  when  the  iirc  was  discovered. 
Spear  and  his  family  had  closed  it  up,  fastened  the  windows 
and  window  shutters,  and  locked  the  doors,  and  gone  away 
to  a  public  picnic  about  three  miles  distant.  There  is  no 
question  but  that  the  fire  was  incendiary.  That  fact  appears 
to  have  been  conceded  on  the  trial,  and  it  is  established  by 
the  evidence  beyond  any  reasonable  doubt.  On  the  eleventh 
day  of  the  same  month,  some  out  buildings  or  sheds  on  the 
farm  were  fired,  bat  the  fire  was  extinguished.     A  few  days 
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afterwards,  a  large  quantity  of  hay  and  oats,  which  was  in 
stacks  on  the  farm,  was  consumed  by  fire.  None  of  these 
fires  were  accidental.  They  were  without  doubt  the  work  of 
an  incendiary.  The  trial  from  which  this  appeal  was  taken 
was  upon  an  indictment  for  burning  the  dwelling  house. 

The  first  claim  made  by  counsel  for  appellant  is  that  the 
court  erred  in  overruling  a  number  of  challenges  for  cause  to 
I.  JURORS-  persons  who  were  called  as  jurors  in  the  case. 
ophiK"^^'  'These  challenges  were  interposed  as  to  five  of  the 
formed.  jurors,  and  the  ground  of  the  cliallenges  was  that 

tlie  persons  challenged  were  disqualified  by  reason  of  having 
formed  opinions  as  to  the  guilt  or  innocence  of  the  prisoner. 
It  is  provided  by  subd.  11  of  section  4405  of  the  Code  that 
a  person  who  has  ^'formed  or  expressed  such  an  opinion  as  to 
the  guilt  or  innocence  of  the  prisoner  as  would  prevent  him 
from  rendering  a  true  verdict  upon  the  evidence  submitted 
on  the  trial"  may  be  challenged  for  cause.  Each  one  of  the 
five  persons  who  it  is  claimed  were  disqualified  by  reason  of 
having  formed  opinions  was  examined  under  oath  by  the  dis- 
trict attorney,  and  cross  examined  by  counsel  for  the  defend- 
ant, touching  his  knowledge  of  the  case,  and  any  opinions 
he  might  have  formed  regarding  the  guilt  or  innocence  of  the 
accused.  In  response  to  the  district  attorney,  they  all 
answered,  in  substance,  that  they  had  neither  formed  nor 
expressed  such  opinions  as  would  prevent  them  from  render- 
ing a  true  verdict;  in  other  words,  they  answered  that  they 
did  not  have  such  opinions  as  disqualified  them  under  the 
statute.  The  question  was  put  to  them  by  the  district  attor- 
ney in  very  nearly  the  language  of  the  statute.  It  is  true 
that,  on  cross-examination,  they  stated  that  they  had  opinions 
on  the  subject;  and  one  or  more  of  them,  in  answer  to  tlie 
question  whether  such  opinions  were  unqualified,  stated  that 
they  were,  but  all  through  their  examination  they  appeared 
to  adhere  to  the  belief  that  they  had  no  opinion  which  would 
prevent  them  from  rendering  a  true  verdict  according  to  the 
evidence.     It  is  a  very  rare  thing  that  a  person  called  as  a 
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joror,  who  has  heard  the  facts  connected  with  the  case,  and 
has  formed  some  kind  of  an  opinion  in  reference  thereto, 
maintains  entire  consistency  in  his  examination  as  to  his 
qualifications  as  a  juror.  The  difficulty  arises  from  the  feust 
that  many  of  them  do  not  understand  the  difference  between 
a  qualified  and  an  unqualified  opinion,  and,  the  questions 
being  put  to  them  in  a  leading  form,  there  is  often  an  appar- 
ent contradiction  in  the  answers  given.  "We  think,  when 
the  whole  examination  of  the  jurors  in  question  is  consid- 
ered, the  court  did  not  err  in  overruling  the  challenges  for 
cause. 

II.     The  defendant  was  a  farm  hand  in  the  employ  of 

Spear,  the  owner  of  the  building  which  was  burned,  and, 

with  his  wife  and  one  child,  lived  in  a  tenant 

evidence:        house  across  a  public  road,  and  but  a  short  dis- 

stolen  prop-  ^  ' 

?eSiaut*^s  pos-  **^ce  from  the  building  which  was  burned.  Two 
■®^*'"*  other  men  who  were  laborers  on  the  farm  had 

gone  in  another  direction  to  a  public  celebration.  When 
Spear  and  his  family  locked  up  their  house  and  went  off  to 
the  picnic,  the  defendant  and  his  wife  and  child  were  the 
only  persons  left  upon  the  farm.  Some  time  after  the  fire 
the  defendant  was  suspected  of  thet^rime,  and  a  search-war- 
rant was  taken  out,  and  his  house  was  searched  by  the  sheriff 
of  the  county.  There  were  two  trunks  in  the  house  which 
were  locked,  and,  upon  being  opened,  there  were  found  therein 
an  old  hat,  a  towel,  a  pair  of  stockings,  a  piece  of  dress 
goods,  and  other  articles  which  the  Etate  claimed  were  in  the 
building  which  was  burned  on  the  morning  of  the  fire,  and 
that  they  were  taken  from  the  building  before  the  fire  was 
discovered.  In  the  same  trunks  certain  other  articles  were 
found,  such  as  a  monkey-wrench,  a  screw-driver,  a  knife,  etc., 
which  were  claimed  to  be  the  property  of  Spear,  but  it  was 
not  claimed  that  the  last  named  articles  were  taken  from  the 
house  which  was  burned.  The  defendant  objected  to  all  the 
evidence  as  to  these  last-named  articies,  because  it  was  proof 
of  a  petit   larceny  in   no  way   connected  with   the  crime 
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charged  in  the  indictment.  The  objection  was  overrnled, 
and  this  ruling  is  claimed  to  be  erroneous.  We  think  the 
ruling  was  correct.  The  evidence  was  not  introduced  hb 
tending  to  prove  a  crime  other  than  that  charged.  The 
goods  were  all  found  together,  and  it  was  competent  for  the 
witness  to  point  out  and  distinguish  those  claimed  to  have 
been  taken  from  the  house  on  the  day  of  the  fire  from  those 
taken  before  that  time. 

III.  It  is  strenuously  contended  that  the  verdict  is  the 
result  of  prejudice,  passion  and  excitement,  and  is  without 
support  in  the  evidence.  The  evidence  has  been  presented 
to  us  without  an  abstract.  It  is  a  full  transcript  of  the  short, 
hand  notes  taken  by  question  and  answer,  and  we  have  there- 
fore examined  the  testimony  in  the  very  words  of  the  wit- 
nesses. We  have  thought  it  proper  to  give  it  a  most  patient 
and  careful  examination.  We  know  that  the  series  of  fires 
af  which  this  was  the  beginning  must  have  created  a  great 
excitement  in  the  community;  and,  if  we  thought  the  claim 
that  the  defendant  was  convicted  upon  mere  suspicion,  with- 
out evidence,  was  well  founded,  we  would  have  no  hesitancy 
in  reversing  and  remanding  the  cause.  But  our  examination 
of  the  case  leads  us  to  think  that  there  }s  abundant  evidence 
to  sustain  the  verdict.  The  facts  inculpating  the  defendant 
are  so  numerous  that  we  cannot  set  them  out  and  review 
them  in  an  opinion.  Taken  altogether,  they  show  with  rea- 
sonable certainty  that  the  defendant  was  guilty. 

Afbibmsd. 
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Pkbshikq  V.  Thb  Ghioaqo,  fiaBLiNGTON  &  QuiNOY  Railwat 

Company. 

1.  Bailroads:  mJURY  to  passbnoeb:  prbsuicption  of  megliobnck: 
BURDBN  of  proof.  Ill  on  action  against  a  railroad  company  for  injury 
to  a  passenger  caused  by  the  derailment  of  a  trai^i  and  tbe  breaking 
down  of  a  bridge,  the  jury  was  properly  instructed  that  the  burden  was 
on  plaintiff  to  show  that  the  injury  was  caused  by  the  negligence  of  the 
defendant;  but  that,  if  he  had  established  that,  the  accident  was 
attended  by  circumstances  showing  that  it  was  caused  by  defective  con- 
structioif  of  the  roadway,  bridge,  track,  or  the  fastenings  of  the  rails,  at 
the  point  where  the  derailment  occurred,  or  its  train,  or  cars,  or  by  tho 
management  or  running  of  the  train,  this  would  raise  a  presumption  of 
negligence,  and  would  cast  upon  defendant  the  burden  of  proving  that 
it  was  not  caused  by  any  negligence  or  want  of  skill  on  its  part,  either 
in  the  construction  or  maintenance  of  its  roadway,  track,  or  bridge,  or  in 
the  management  of  its  train,  or  the  condition  of  its  cars;  but  that  this 
presumption  extended  only  to  those  portions  of  the  track,  machinery  or 
bridge  which  the  circumstances  of  the  accident  indicated  were  possibly 
defective ;  and  that  it  was  not  required  to  prove  that  nothing  about  its 
entire  train  and  roadway  was  defective.  In  other  words,  the  defendant 
in  such  case  is  not  required  to  show  how  the  accident  occurred,  and  that 
it  was  free  from  all  negligence  in  the  matter,  but  it  is  sufficient  if  i\ 
shows  its  freedom  from  negligence  as  to  the  matter  which  the  circum- 
stances indicate  to  have  been  the  cause  of  the  accident  and  injury. 

2. :  DUTV  TO  passengers:  degree  of  cars  required.    The  rale 

which  has  been  uniformly  recognized  and  enforced  in  this  state  i«,  that 
the  carrier,  in  the  conduct  and  management  of  his  business,  is  bound 
to  exercise  the  highest  degree  of  care  and  diligence  for  the  convenience 
and  safety  of  his  passengers;  and  he  is  held  liable  for  the  slightest 
neglect.  But  there  are  certain  dangers  that  are  necessarily  incident  to 
travel  by  railway,  and  these  the  passenger  assumes  when  he  elects  to 
adopt  it;  and  in  the  application  of  the  rule  to  railway  companies,  all 
that  is  meant  is  that  they  should  use  the  highest  degree  of  care  that  is 
reasonably  consistent  with  the  practical  conduct  of  the  business.  (See 
opinion  for  authorities.) 

3.  :  :  selection  of  plans  and  materials.    In  an  action< 


against  a  railroad  company  for  an  injuiy  to  a  passenger  caused  by  the 
derailment  of  a  train  and  the  breaking  of  a  bridge,  the  court  instructed 
the  jury,  in  effect,  that  the  degree  of  care  required  of  defendant  in  the 
selection  of  plans  and  materials  for  its  roadway,  bridges  and  appliances 
was  snoJi  as  was  exercised  by  the  best  and  most  skillfully  and  carefully 
managed  railroads  in  the  country,  under  like  circumstances.  Held  that, 
if  this  instruction  was  vulneralle  to  the  objection  that  it  makes  the  verr 
V0L.LXXI— 36 
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practices  which  are  called  in  question  the  law  of  the  case,  the  objection 
was  obviated  by  another  instruction,  drawn  with  special  reference  to 
the  f^cts  of  the  case,  in  which  the  jury  were  tol J,  in  effect,  that  defend- 
ant was  boand,  not  only  to  jselect  such  plans  and  materials  for  the  con- 
struction of  its  road  and  appliances  as  were  in  use  by  the  best  and  most 
skillfully  conducted  roads  of  the  country,  but  that  such  materials  and 
plans  must  have  been  found  sufficient  by  the  other  roads. 

CONSTROCTION  OF  BKIDGES.     In  SUCh  CRSO,  the  jury  WM 


told  that  defendant  ''was  not  required  to  so  construct  its  bridge  that  it 
would  resist  the  unusual  and  extraordinary  shock  of  a  derailed  train, 
mnniug  at  regular  speed,  and  striking  it  with  great  force."  Held  that 
this  instruction  afforded  plaintiff  no  ground  of  complaint,  when  taken 
in  connection  with  another,  to  the  effect  that  defendant  was  required  to 
take  into  account,  in  constructing  and  maintaining  its  bridges,  the  fact 
that  accidents  might  occur  in  the  operation  of  its  road,  and  to  construct 
its  bridges  with  reference  thereto;  and  that  it  was  held  to  a  very  high 
degree  of  care  in  this  respect. 

Appeal  J^rom  Polk  Ciroidt  Court. 

Satorday,  March  19. 

On  the  eighth  day  of  February,  18S5,  a  passenger  train 
on  defendant's  railway  was  derailed,  as  i^  supposed,  by  a 
broken  rail,  at  a  point  near  a  bridge  over  a  gully  or  ravine. 
When  the  train  went  upon  the  bridge,  the  wheels  on  one 
Bide  passed  outside  of  the  guard-rail,  and  the  bridge  was 
broken  down,  and  the  car  in  which  plaintiff's  intestate  was 
riding  as  a  passenger  was  thrown  into  the  gully  or  ravine, 
and  she  received  injuries  which  caused  her  death.  This 
action  was  brought  for  the  recovery  of  the  damages  sustained 
by  her  estate.  There  was  a  verdict  and  judgment  for  defend- 
ant, and  plaintiff  appeals. 

ParsonSy  Perry  dk  Sherman^  for  appellant. 

J.  W.  Blythe,  //.  n.  Trimlle  and  Runnells  dk  Walker, 
for  appellee. 

Reed,  J. — It  is  alleged  in  the  petition  that  the  injury  was 
ieafised  by  the  negligence  of  the  defendant,  and  that  itsTieg- 
Hgence  consisted  (1)  in  the  manner  in  which  its  track  and 
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bridge  were  constracted  and  maintained,  the  latter  bein^ 
insufficient;  and  (2)  in  the  manner  in  which  the  train  was 
being  rnn  at  the  time  of  the  accident.  The  evidence  is  not 
contained  in  the  abstract,  bnt  it  is  recited  in  the  <<bill  of 
exceptions"  that  plaintiff  introduced  evidence  tending  to 
prove  tlie  occurrence  of  the  accident  and  injury,  and  that 
the  deceased  was  not  gailtj  of  any  contributory  negligence, 
and  that  the  accident  was  caused  by  the  negligent  manner 
in  which  the  track  and  bridge  were  constructed  and  main- 
tained, and  the  negligent  manner  in  which  the  train  was 
being  run  at  the  time,  and  by  the  insufficiency  of  the  bridge, 
and  that  he  then  rested  his  cause;  that  the  defendant  there- 
upon introduced  evidence  tending  to  prove  that  its  road,  and 
said  bridge,  and  its  rolling  stock,  and  its  servants  and  agents, 
were  in  all  respects  such  as  were  accepted  by,  and  were  in 
general  use,  and  found  to  be  sufficient  and  approved  by,  the 
best  and  most  skillfully  managed  railroads  of  the  country, 
doing  a  like  business  under  like  circumstances  with  it;  and 
the  selection  of  its  materials,  and  the  plan  and  construction 
of  its  roadway,  track,  bridges  and  rolling  stock,  and  the 
selection  of  its  employes,  servants  and  agents,  and  the  inspec- 
tion and  repairs  of  its  road  and  machinery,  and  appliances 
connected  with  the  operation  of  the  road,  were  such  as  the 
best,  most  carefully,  prudently  and  skillfully  managed  rail- 
roads in  the  country  exercise  and  require,  doing  a  like  busi- 
ness, and  under  like  circumstances;  and  that  the  bridge  went 
down,  and  that  the  car  in  which  the  intestate  was  riding  was 
thrown  into  the  ravine,  by  reason  of  the  derailment  of  the 
train,  at  a  point  378  feet  from  the  bridge;  that  the  ties,  rails 
and  fastenings,  and  the  ballast  thereunder  at  that  point,  and 
between  there  and  the  bridge,  were  in  all  respects  such  as 
had  been  found  sufficient  by  the  most  skillfully  and  prudently 
managed  railroads  of  the  country,  doing  a  like  business,  under 
similar  circumstances;  that  the  same  were,  from  time  to 
time,  and  as  frequently  as  by  other  railroads,  inspected  in 
the  usual  way  of  inspecting  such  appliances  by  the  most 
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carefully  and  prudently  managed  railroads  of  the  country, 
by  an  employe  of  competent  skill  and  experience  in  such 
matters;  and  that  the  rails  and  joint  fastenings  appeared 
sound,  and  all  their  supports  sound  and  secure;  and  that 
there  were  no  flaws  or  defects  visible  that  could  have  been 
discovered  by  such  inspection;  and  that  the  shock  or  bfcw 
which  caused  the  bridge  to  fall  was  of  unusual  and  extra- 
ordinary violence,  and  that  the  bridge  would  not  otherwise 
have  gone  down,  and  that  the  guard-rails  on  the  bridge  were 
such  as  were  usually  and  customarily  used  by  the  most  skill- 
fully managed  railroads  of  the  country,  under  like  circum- 
stances. 

In  rebuttal,  plaintiff  introduced  evidence  tending  to  prove 
that  the  bridge  was  not  sufficient,  either  in  plan  or  construc- 
tion; that  the  guard-rails  were  not  of  sufficient  size,  and 
were  not  properly  placed  or  fastened;  that  the  joint  fasten- 
ings at  the  point  at  which  the  derailment  occurred  were 
insufficient,  and  were  broken  prior  to  the  occurrence  of  the 
derailment;  and  that  the  break  might  have  been  discovered, 
by  a  careful  and  proper  inspection,  before  the  passage  oi  the 
train. 

The  errors  assigned  all  relate  to  the  instructions  given  by 
the  court  to  the  jury. 

I.  In  the  seventh,  eighth  and  thirteenth  instructions,  the 
jury  were  told,  in  effect,  that  the  burden  was  on  plaintiff  to 
I.  railroads:  show  that  the  injury  was  caused  by  the  negli- 
•eiiKer^pr^  gcuceof  the  defendant;  but  that,  if  he  had  estab- 
neffitgenco:      lished  that  the  accident  was  attended  by  circum- 

bardeuof  i         .  .        .  ,  ,         •         i    ^ 

proof.  stances  showing  that  it  was  caused  by  the  defec- 

tive construction  of  the  roadway,  bridge,  track,  or  the  fasten- 
ings of  the  rail  at  the  point  where  the  derailment  occurred, 
or  its  train  or  cars,  or  by  the  management  or  running  of  the 
train,  this  would  raise  a  presumption  of  negligence,  and 
would  cast  upon  defendant  the  burden  of  proving  that  it  was 
not  caused  by  any  negligence  or  want  of  skill  on  its  part, 
either  in  the  construction  or  maintenance  of  its  road  way  ^ 
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track  or  bridge,  or  in  the  management  of  the  train,  or  the 
condition  of  the  cars,  but  that  this  presnmption  extended 
anlj  to  those  portions  of  the  track,  machinery  or  bridge 
which  the  circumstances  of  the  accident  indicated  were  pos- 
sibly defi^tive,  and  it  was  not  required  to  prove  that  noth- 
ing about  its  entire  train  and  roadway  were  defective;  and 
that  the  burden  cast  upon  it  by  proof  of  the  happening  of 
the  accident,  and  the  attending  circumstances,  only  required 
it  to  show  that,  as  to  the  matters  which  the  circumstances 
indicated  were  the  cause  of  the  accident  and  injury, 
it  had  exercised  due  care;  and  that  it  was  not  required 
to  satisfactorily  explain  the  reason  of  the  breaking  of  the 
rail,  and  the  derailment  of  the  train,  and  the  breaking  down 
of  the  bridge,  but  was  only  required  to  prove  that  these 
things  did  not  occur  through  any  negligence  on  its  part. 

The  point  urged  by  counsel  for  appellant  is  that  the 
instructions  are  erroneous,  in  that  they  limit  the  burden 
imposed  upon  defendant  by  the  evidence  of  the  occurrence 
of  the  accident,  and  the  attendant  circumstances,  to  proof 
merely  that  it  had  not  been  negligent  in  respect  to  those 
matters  which  the  circumstances  indicated  were  the  cause  of 
the  injury.  Their  position  is  that  the  presumption  which 
arises  upon  proof  of  the  happening  of  the  accident  is  not  a 
mere  presumption  of  negligence  as  to  some  specific  matter, 
but  is  a  presumption  of  general  negligence  on  the  part  of 
the  carrier;  or,  in  other  words,  they  insist  that  the  presump- 
tion is  that  he  is  legally  liable  for  the  injury,  and  that  this 
presumption  can  be  overcome  only  by  proof  that  it  was 
caused  by  inevitable  accident,  and  that  it  follows  necessarily 
from  this  that  he  must  account  for  the  accident,  and  show 
that  he  was  free  from  all  negligence  in  the  matter. 

The  rule  which  casts  the  burden  of  proof  on  the  carrier  is 
a  rule  of  evidence  having  its  foundation  in  considerations  of 
policy.  It  prescribes  the  quantum  of  proof  which  the  pas- 
senger is  required  to  produce  in  making  out  his  case  originally, 
and  he  is  entitled  to  recover  on  that  proof,  unless  the  carrier 
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can  overcome  the  presumption  which  arises  under  the  rule 
from  the  facts  proven.  Caldwell  v.  Steaviboat  Co.y  47  N 
T.,  282;  Thomp.  Carr.,  209. 

The  rule  undoubtedly  requires  the  carrier  to  prove  his  own 
freedom  from  negligence  as  to  the  cause  of  the  injury.  But 
that,  it  appears  to  us,  is  the  doctrine  of  the  instructions 
The  immediate  cause  of  the  injury  to  plaintiff's  intestate  wae 
the  breaking  down  of  the  bridge,  and  the  Qonsequent  precipi- 
tation of  the  car  into  the  ravine,  and  this  was  occasioned  by 
the  blow. or  concussion  by  the  derailed  train.  In  seeking  foi 
the  cause  of  the  injury,  then,  it  became  necessary  to  inquire 
as  to  the  cause  of  the  derailment  of  the  train,  and  whethei 
there  was  any  defect  in  the  track  or  roadway  or  bridge,  or  in 
the  cars  or  machinery  of  the  train,  or  any  negligence  in  the 
managemeYit  of  it  at  the  time;  for  the  circumstances  indi- 
cated unmistakably  that  the  cause  of  the  accident  was  to  be 
found  in  some  of  these  matters.  They  constituted  the  sub- 
ject of  the  inquiry  as  to  this  branch  of  the  case,  and  defend- 
ant very  properly  confined  its  proof,  as  to  the  diligence  and 
care  it  had  exercised,  to  that  subject. 

As  there  was  nothing  to  indicate  that  any  other  matter 
could  have  contributed  to  the  accident,  it  could  not  be 
required  to  show  that  it  had  been  careful  as  to  other  matters. 
Such  evidence  would  clearly  have  been  immaterial,  and  the 
holding  of  the  instructions  is  that  it  was  not  required  to  go 
beyond  the  cause  of  the  inquiry  in  making  proof  of  care  and 
diligence.  The  holding  that  it  was  not  required  to  give  a 
satisfactory  explanation  of  the  cause  of  the  breaking  of  the 
rail  and  bridge  is  supported  by  Tuttle  v.  ChioagOj  R.  /.  dk 
P.  Ry  Go.,  48  Iowa,  236. 

II.  The  following  instructions  were  given  by  the  circuit 
court:     "  It  is  a  duty  of  a  railway  company,  employed  in 

J .  ^^^     transporting  passengers,  to  do  all  that  human 

^greeoCcMe  ^*^'  vigilance  and  foresight  can  reasonably 
required.  ^^^  consistent  with  the  mode  of  conveyance 
and    the    practical    operation    of   the   road,   in  providing 
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safe  coaches,  machinery,  tracks,  rails,  angle-bars,  or  splices, 
bridges  and  roadway,  and  in  the  conduct  and  manage- 
ment of  its  trains  for  the  safety  of  its  passengers,  and  to 
keep  the  same  in  good  repair.  The  utmost  degree  of  care 
which  the  human  mind  is  capable  of  inventing  or  producing 
is  not  required,  but  the  highest  degree  of  care,  vigilance  and 
foresight  that  is  reasonably  practicable  in  the  conduct  and 
management  of  its  road  and  business  is  required. 
*  *  *  Common  carriers  of  passengers  are  held  to 
the  very  highest  degree  of  care  and  prudence  that  human 
care,  vigilance  and  foresight  could  reasonably  do,  which  is 
consistent  with  the  practical  operation  of  their  road,  and  the 
transaction  of  their  business;  yet  they  are  not  absolute  insur- 
ers of  the  safety  of  their  passengers;  and  if  you  tind  that 
the  defendant  exercised  all  reasonably  practical  care,  diligence 
and  skill  in  the  construction,  preservation,  inspection  and 
repairs  of  its  road-bed,  bridges,  track,  rails,. angle-bars  or 
splices,  in  the  management  and  operation  of  its  road,  and  of 
the  train,  at  the  time  of  the  accident  alleged  and  shown  to 
have  occurred,  and  that  the  accident  could  not  have  been  pre- 
vented by  the  use  of  the  utmost  practical  care,  diligence  and 
skill  consistent  with  the  practical  operation  of  its  road,  and 
the  transaction  of  its  business,  then  plaintiff  cannot  recover 
in  this  action." 

The  rule  which  has  been  uniformly  recognized  and  enforced 
in  this  state  is  that  the  carrier,  in  the  conduct  and  manage- 
of  his  business,  and  as  to  all  the  appliances  made  use  of  in 
the  business,  is  bound  to  orercise  the  highest  degree  of  care 
and  diligence  for  the  convenience  and  safety  of  his  passengers, 
and  he  is  held  liable  for  the  slightest  neglect.  Fniik  v.  Goo^ 
4  G.  Green,  555;  Sales  v.  Western  Stage  Go.^  4  Iowa,  54T; 
B0M6  V.  Dahuqw  St.  R'fj  Go.y  5Z  Id.,  278;  Kellow  v. 
GerUral  Iowa  li^y  Go.^  68  Id.,  470.  It  is  insisted  that  the 
instructions  are  in  conflict  with  this  rule.  The  position  of 
counsel  is  that,  by  the  use  of  the  woi*ds  reasonable,  reasoth 
ably  practioahle,  and  reasonably  practical  in  the  instructions, 
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the  care  for  the  safety  of  the  passenger  required  of  the  car 
rier  is  lowered,  and  he  is  required  to  exercise  reasonable  oi 
ordinary  care  only.  It  will  be  observed,  however,  that  these 
words,  as  they  are  used  in  the  instructions,  while  they  to 
some  extent  limit  the  degree  of  care  required  of  the  carrier, 
have  special  reference  to  the  practical  operation  of  the  rail- 
road, and  the  conduct  of  the  business.  When  the  instruc- 
tions are  scrutinized,  it  will  be  found  tliat  the  doctrine 
announced  by  them  is  that  defendant  was  bound  to  exercise 
the  highest  degree  of  care  and  diligence  which  was  reason- 
ably consistent  with  the  practical  operation  of  its  railroad, 
and  the  conducting  of  its  business;  and  this  is  right.  It  is 
doubtless  true  that  pi'ecautions  ould  be  used  in  the  construc- 
tion and  operation  of  railroads  that  would  prevent  many  of 
the  accidents  which  occur  as  thoy  are  constructed  and  oper- 
ated. 

'  It  SDmetimos  happens  that  a  derailed  train  is  precipitated 
from  a  high  embiinkraent,  and  the  lives  of  its  passengers 
endangered  or  destroyed.  Accidents  of  that  character  could 
be  avoided  by  constructing  all  railroad  embankments  of 
such  a  width  that  a  derailed  ti*ain  or  car  would  come  to  a 
stop  befoi'C  reaching  the  declivity.  But  this  would  add 
immensely  to  the  cost  of  constructing  such  improvements, 
and,  if  required,  would  in  many  cases  prevent  their  construc- 
tion entii'ely.  If  passenger  trains  were  run  at  the  i-ate  of 
ten  miles  per  houi-,  instead  of  from  twenty-five  to  forty 
miles,  it  is  pi'obablc  that  all  danger  of  dei'ailment  would  be 
avoided.  But  railroad  companies  could  not  reasonably  be 
I'cquii'od  to  adopt  that  rate  of  speed.  Their  roads  are  con- 
structed with  a  view  to  mpid  transit,  and  the  traveling  public 
would  not  tolerate  the  runi>ing  of  trains  at  that  low  speed. 
Whsn  it  is  said  that  they  are  held  to  the  highest  degree  of 
care  and  diligence  for  the  safety  of  their  passengers,  it  is  not 
meant  that  they  are  required  to  use  every  possible  precau- 
tion, for  that,  in  many  instances,  would  defeat  the  very 
.objects   of  their  employment.     There  are  certain  dangers 
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that  are  uecessarilj  incident  to  that  mode  of  travel,  and  these 
the  passenger  assumes  when  he  elects  to  adopt  it.  Bat  all 
that  is  meant  is  that  they  should  use  the  highest  degree  of 
care  that  is  reasonably  consistent  with  the  practical  conduct 
of  the  business,  and  that  is  the  doctrine  of  the  instructions, 
and  it  is  abundantly  sustained  by  the  authorities.  Indian- 
apolis <&  St.  L.  Ry  Co.  V.  RoTst,  93  U.  S.,  291;  Duinn  v. 
Grand  Trunk  Ji.  i?.,  58  Me.,  187;  Eegeman  v.  Western 
R.  R,y  13  N.  Y.,  9;  Kansas  Pacific  B.  H.  v.  Miller^  2 
Colo.,  442;  Wood,  R.  R.,  1049-1054. 

III.  The  eleventh,  twelfth  and  fourteenth  instructions 
given  by  the  court  are  as  follows:  , 

^ "  The  degree  of  care  required  of  defendant  in 

piaSw  aud^ma-  ^^®  selection  of  its  materials,  the  plan  and  con- 
leriais.  struct iou  of  its  roadway,  track,  bridges  and  roll- 

ing stock,  in  the  selection  of  its  employes,  servants  and 
agents,  and  in  the  inspection  and  repairs  of  its  road,  and  the 
machinery  and  appliances  connected  with  the  operation  of 
the  same,  is  such  as  the  best,  most  carefully,  prudently  and 
skillfully  managed  railroads  of  the  country  exercise  and 
require,  doing  a  like  business,  and  under  like  circumstances. 

"The  high  degree  of  care  hereinbefore  referred  to,  and 
required  of  defendant,  embraces  its  roadway,  titck,  bridges 
and  rolling  stock,  and  the  selection  of  its  employes,  servants 
and  agents.  In  supplying  materials  for  and  in  constructing 
its  roadway,  track,  bridges  and  rolling  stock,  it  was  required 
to  exercise  that  high  degree  of  care  to  see  that  materials  used 
were  amply  sufficient,  and  of  such  quality,  size,  pattern,  as 
were  accepted  by  and  in  general  use,  and  found  to  he  suffi- 
cienty  and  approved  by  the  best  and  most  skillfully  managed 
railroads  of  the  country,  doing  a  like  business  with  defend- 
ant In  the  selection  of  train-men,  and  in  the  management 
of  its  train,  it  was  bound  to  exercise  that  high  degree  of  care, 
and  to  provide  men  of  sufficient  experience,  skill  and  pru- 
dence to  run  such  train  safely,  as  far  as  was  practicable;  and 
it  was  bound,  also,  in  like  manner,  to  see  that,  in  the  actual 


Digitized  by 


Google 


670  SUPREME  COURT  OF  IOWA, 

Pershing  v.  The  Chicago,  Burlington  &  Quincy  Railway  Company. 

management  of  the  train  at  the  time  of  the  accident,  the 
train-men  exercised  a  like  degree  of  cai*c  and  skill  in  man- 
aging and  running  the  train  safely  in  all  respects,  so  as  to  avoid 
injury  to  the  passengers.  If  defendant  failed  in  any  of  these 
respects,  and  such  failure  was  the  cause  of  the  injury  com- 
plained of,  it  was  negligent,  and  is  liable. 

'*  If  you  find  that  the  rails  which  were  broken  were  made 
by  a  manufacturer  of  good  repute,  were  made  upon  the 
approved  method  of  manufacturing  rails,  were  properly  tested 
by  the  proper  known  and  usually  applied  tests  then  in  prac- 
cical  use,  and  had  been  on  the  track  for  several  years,  and 
had  successfully  stood  the  strain  of  numerous  passing  trains 
without  in  any  manner  affecting  their  quality  or  strength,  so 
far  as  could  be  seen  by  proper  examination,  carefully  and 
skilfully  made;  if,  at  the  time  of  the  accident,  they  were 
placed  and  lying  securely  on  sound  ties,  with  good  angle-bars 
or  splices  at  the  ends,  with  sufficient  ballast  under  the  ties, 
with  all  their  connections  and  supports  well  adjusted;  if 
they  had  been  subjected  to  a  daily  inspection  in  the  most 
approved  and  customary  way  of  inspecting  such  appliances 
by  the  most  careful  and  best  managed  railroads  in  the  country, 
by  some  servant  of  competent  skill  and  experience  in  such 
matters,  anf  said  rails  appeared  then  sound,  and  all  these 
connections  and  supports  sound  and  secure;  and  if  there 
were  no  flaws  or  defects  visible,  or  that  could  have  been  dis- 
covered by  such  approved  and  customary  inspection,  made 
in  the  manner  hereinbefore  explained, — then  the  defendant 
was  not  negligent  with  reference  to  said  rails." 

Some  of  the  members  of  the  court  think  that  tlie  eleventh 
instruction  is  erroneous,  but  we  unite  in  the  conclusion  that, 
if  it  should  be  conceded  to  be  erroneous,  the  plaintiff  could 
not  have  been  prejudiced  by  it.  The  doctrine  of  the  instruc- 
tion is  that  the  degree  of  care  required  of  defendant  in  the 
selection  of  plans  and  materials  for  its  roadway,  bridges  and 
appliances  was  such  as  was  exercised  by  the  best  and  most 
skillfully  and  carefully  managed  railroads  in  the  country,  under 
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like  circamstances.  The  objection  urged  against  it  is  that  il 
treats  the  pi-actices  of  the  class  of  railroads  named,  in  the 
matters  in  question,  as  affording  an  absolute  standard  of  duty 
as  to  those  matters,  thus,  in  effect,  making  the  7ery  practices 
«rhich  are  called  in  question  the  law  of  the  case.  We  admit 
the  force  of  the  objection.  Bat  the  twelfth  instruction  was 
Irawn  with  special  reference  to  the  facts  of  the  case,  and  in 
it  the  jury  were  told,  in  effect,  that  defendant  was  bound, 
not  only  to  select  such  plans  and  material  for  the  construc- 
tion of  its  road  and  appliances  as  were  in  use  by  the  best 
and  most  skillfully  conducted  roads  of  the  country,  but  that 
such  materials  and  plans  must  have  been  found  sufficient  by 
the  other  roads.  This  is  clearly  right.  When  a  plan  of 
construction,  and  the  materials  made  use  of,  have  been  found 
by  actual  experience  to  be  sufficient  and  safe,  other  roads, 
whose  business  is  to  be  carried  on  under  like  circumstances, 
are  warranted  in  adopting  them.  To  hold  otherwise  would 
be  to  hold  that  railroad  companies,  in  the  construction  and 
operation  of  their  roads,  could  not  avail  themselves  of  the 
experience  of  others,  aiSd  that  the  construction  and  opera* 
tion  of  every  road  must,  to  a  great  extent,  b^  a  matter  of 
experiment.  With  this  rule  distinctly  laid  down  as  applica- 
ble to  the  facts  of  the  case,  we  think  the  jury  could  not  have 
been  misled  by  the  eleventh  instruction,  conceding  that  it  is 
erroneous.  This  concession,  however,  must  be  understood  as 
being  made  only  for  the  purpose  of  the  argument,  for  a 
majority  of  the  court  are  of  the  opinion  that  the  instruction 
is  not  erroneous.  We  think,  also,  that  the  fourteenth 
instruction  is  correct. 

IV.  In  another  instruction  the  jury  were  told  that 
defendant  <^  was  not  required  to  so  construct  its  bridge  that 
4.  — : :  it  would   rcsist  an  unusual  and  extraordinary 

eonstractton        i       i       i«         j       •!   j    i.     •  •  i.  i 

of  bridges.  shock  of  a  derailed  train,  running  at  regular 
speed,  and  striking  it  with  great  force."  After  the  jury  had 
been  considering  the  case  for  some  time,  they  were  again 
brought  into  court,  and  the  court  gave  them  further  instruc- 
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tioDB  on  that  subject,  which  very  materially  modified  the  one 
qQOted  above.  In  the  additional  instractions  tliey  were  told, 
in  effect^  that  the  defendant  was  required  to  take  into  account, 
in  constructing  and  maintaining  its  bridges,  the  fact  that 
accidents  might  occnr  in  the  operation  of  its  road,  and  to 
construct  its  bridges  with  reference  thereto;  and  that  it  was 
held  to  a  very  high  degree  of  care  in  that  respect.  As  thus 
modified,  the  instruction  quoted  affords  plaintiff  no  just 
ground  of  complaint. 

We  have  found  no  ground  in  the  record  upon  which  we 
think  we  ought  to  disturb  the  judgment,  and  it  well  be 

Affibked. 


dg3  72o|  Arnold  v.  Gotshall  bt  al. 

1.  Homestead:  used  for  unlawful  sale  of  liquors:  exbkptiox 
forfeited.  Where  a  house  and  lot  owned  by  the  wife  was  occnpied 
by  the  family  as  a  homestead,  bat  the  front  room  of  the  house  was  osed 
by  the  husbind  for  a  saloon,  held  that,  ^der  §  1558  of  the  Code,  the 
part  u^ed  for  a  saloon  was  subject  to  execution  for  the  satisfaction  of  s 
judgment  obtained  against  the  husband  for  damages  caused  by  the  nn- 
lawful  sale  of  liquors  by  him  in  said  saloon. 

Appeal  from  Tama  District  Court. 

Monday,  March  21. 

The  plaintiff  is  the  wife  of  A.  B.  Arnold,  and  the  peti- 
tion in  substance  states  that  the  defendant  D.  H.  GotshalJ 
wnlawfuUy  sold  to  her  husband  intoxicating  liquors,  thereby 
causing  her  said  husband  to  become  intoxicated,  whereby  she 
was  greatly  damaged;  that  such  unlawful  sales  were  made  iu 
certain  described  premises  occupied  as  a  saloon,  the  legal 
title  to  which  real  estate  was  in  the  wife  of  the  defendant, 
who  is  also  a  party  to  the  action.  The  relief  asked  is  that 
the  plaintiff  may  recover  a  judj^ment,  and  that  the  same  be 
made  a  lien  on  the  premises.  The  defendants  denied  the 
allegations  of  the  petition,  and  pleaded  that  the  premise 
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described  in  the  petition  were  occupied  bj  them  as  their 
komesteady  and  therefore  coald  not  be  sabjected  to  such  lien. 
It  was  stipulated  that  the  question  as  to  whether  the  prem- 
ises constituted  the  homestead  should  be  determined  hy  the 
court  The  plaintiff  recovered  a  judgment,  but  the  court 
fonnd  the  plaintiff  was  not  entitled  to  a  lien  because  of  the 
homestead  right.  From  this  finding  and  judgment  of  the 
court  the  plaintiff  appeals. 

Brown  &  Carney^  for  appellant. 

C.  B.  BradshaWy  for  appellees. 

Bbok,  J. — ^It  is  conceded  that  this  action  was  tried  in  the 
district  court  as  an  equitable  action;  and,  as  all  the  evidence  is 
before  us,  it  will  be  so  tried  in  this  court.  There  is  no  mate- 
rial dispute  as  to  the  facts.  The  defendants  are  husband  and 
wife,  and  as  such  are  entitled,  under  the  statute,  to  a  home- 
stead; and  the  single  question  to  be  determined  is  whether 
the  premises  in  question  are  of  that  character.  The  prem- 
ises in  question  are  situate  in  the  town  of  Gladbrook,  and 
consist  of  a  lot  about  twenty-four  feet  wide,  by  120  feet  long, 
on  which  is  situate  a  one-story  building,  which  is  of  about 
the  san^e  width  as  the  lot,  and  about  sixty  feet  long.  The 
front  or  north  forty  feet,  at' the  time  the  petition  was  filed, 
and  when  the  unlawful  acts  charged  were  done,  was  used  as 
a  saloon.  The  defendants  occupied  the  balance  of  the  build- 
ing as  a  kitchen,  sitting  and  bed-room,  between  which  and 
the  saloon  there  was  a  partition,  in  which  was  a  door  which 
opened  into  the  saloon.  There  was  a  walk  of  some  kind, 
probably  plank,  from  the  front  to  the  rear,  on  both  sides  of 
the  building.  There  was  a  cellar  Tinder  tlie  saloon,  in  which 
was  kept  beer;  but  the  evidence  fails  to  show  that  there  was 
anything  else.  The  only  way  of  going  into  the  cellar  was 
through  or  from  the  saloon.  The  wife  of  the  defendant,  the 
keeper  of  the  saloon,  who  is  a  defendant  also,  owned  the 
property,  which  was  conveyed  to  her  by  the  husband  before 
the  suit  was  commenced.     We  are  authorized  to  infer  from 
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the  evidence  that  she  knevv  the  saloon  was  kept  by  her  has- 
band,  and  consented  thereto.  The  plaintiff  claims  upon 
these  facts  that  the  part  of  the  premises  used  for  the  purpose 
of  the  saloon  does  not  constitute  a  part  of  the  homestead. 

A  part  of  the  premises  and  building  upon  and  in  which  a 
family  reside,  which  is  not  used  for  the  purposes  of  a  home- 
stead, is  not  exempt  from  a  judgment  against  the  owner; 
that  is,  a  building  and  the  lot  on  which  it  is  situated  may  be 
partly  a  homestead,  and  partly  subject  to  execution,  depend- 
ing upon  the  ptirposes  for  which  the  respective  parts  are 
used.  Rhodes  V.  McGormaok^  4  Iowa,  36S;  Wrijhtv,  DUz- 
Isrj  64:  Iowa,  620;  Maf/fisld  v,  M'lasdetiy  59  Iowa,  517.  A 
part  of  a  building,  or  an  independent  building  upon  a  homo- 
stead,  used  as  a  shop  wherein  the  owner  prosecutes  his  ordin- 
ary business,  is  exempt,  as  a  part  of  the  homestead.  Code,  § 
1997. 

Unless  the  north  or  front  forty  feet  of  the  house  and  lot  in 
question  be  exempt  as  a  shop  or  a  place  of  business,  it  is 
clearly  liable  for  plaintiflTs  judgment,  under  the  decision 
cited.  Is  it  exempt  on  the  ground  that  it  was  used  by 
defendant  in  the  prosecution  of  the  business  of  keeping  a 
saloon?  We  think  not.  Code,  §  19S8,  declares  that,  "where 
there  is  no  special  declaration  of  the  statute  to  the  contrary, 
the  homestead  of  every  family,  whether  owned  by  the  hus- 
band or  wife,  is  exempt  from  judicial  sale."  In  our  opinion, 
Code,  §  1558,  is  a  "special  declaration  of  the  statute"  to  the 
effect  that  a  homestead,  or  a  part  of  a  homestead,  used  as  a 
saloon,  is  subject  to  judgments  obtained  for  violation  of  the 
laws  against  the  sale  of  intoxicating  liquors.  It  is  in  the 
following  language:  "For  all  costs  assessed  or  judgments 
rendered  of  any  kind,  for  any  violation  of  the  provisions  of 
this  chapter,  the  personal  and  real  property,  except  the  home- 
stead, as  now  provided  by  law,  of  such  person,  as  well  as  the 
premises  and  property,  personal  and  real,  occupied  and  used 
for  that  purpose  with  the  consent  and  knowledge  of  the  owner 
thereof,  or  his  agent^  by  the  person  manufacturing  or  selling 
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intoxicating  liqaors,  contrary  to  the  provisions  of  this  chap- 
ter, shall  be  liable         *         *         *." 

This  section  provides  that  the  homestead,  when  not  used 
for  the  purpose  of  the  violation  of  the  law,  shall  be  exempt 
from  judgments  therefor;  but,  when  occupied  or  used  for  the 
purpose  of  the  violation  of  the  law,  with  the  consent  of  the 
owner,  shall  be  subject  to  such  judgments.  The  language 
will  admit  of  no  other  construction.  The  condition  upon 
which  the  homestead  is  made  liable  is  that  it  was  used  for 
the  violation  of  the  law,  with  the  knowledge  and  consent  of 
the  owner.  Surely,  if  defendant  had  leased  the  part  of  the 
homestead  in  question  for  the  express  purpose  of  its  use  as  a 
saloon,  it  would  be  liable.  If  they  use  it  themselves,  it 
surely  would  not  be  exempt.  It  would  be  absurd  to  say  that 
the  law  will  deal  more  tenderly  with  defendants  when  'they 
violate  the  law  themselves,  than  it  would  if  they  simply  con- 
dent  to  or  have  knowledge  of  its  violation  by  others. 

The  interpretation  we  put  upon  the  section  doubtless 
expresses  the  legislative  intention,  and  is  in  accord  with  the 
policy  of  all  legislation  for  the  suppression  of  crimes.  The 
law  will  recognize  no  business  which  it  forbids  and  declares 
to  be  criminal,  as  entitling  the  criminal,  and  those  who  aid 
and  abet  him,  to  rights  and  protection  based  upon  such  busi- 
ness. It  will  not  recognize  the  keeping  of  a  saloon,  or  a 
house  of  ill  fame,  or  the  manufacture  of  counterfeiters'  sup- 
plies and  implements,  or  other  like  employment  carried  on 
in  violation  of  the  criminal  laws  of  the  state,  as  a  business 
upon  which  the  criminal  can  have  a  claim  for  protection  or 
exemption.  The  courts  will  not  hear  a  violator  of  law  base 
a  claim  of  right  upon  his  crimes. 

In  our  opinion,  the  north  or  front  forty  feet  of  the  prem- 
ises in  question  are  subject  to  plaintiffs  lien. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded  for  a  decree  in  harmony  with  this  opinion;  or> 
at  plaintiff's  option,  such  a  deci*ee  may  be  rendered  here. 

RByBBSED. 
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1.  Appeal:  from  justice's  court:  amount  in  controversy :  juris- 
diction. In  an  action  in  j  ustice's  coart  $100  was  claimed  by  plaintiff,  but 
he  recovered  jadflrment  for  only  |10»  whereapon  he  remitted  all  claims  for 
damages  oyer  and  above  $24.00.  Afterwards  the  defendant  appealed  lo 
the  circait  coort.  Held  tbat  the  amount  in  controversy  was  less  than 
$25,  and  that  therefore  an  appeal  woald  not  lie.  (Milner  v,  Grosa^  66 
Iowa,  252,  followed.) 

Appeal  from  Delaware  Circuit  Court. 
Monday,  March  21. 
The  facts  are  stated  in  the  opinion. 
J.  D.  AIsojPj  for  appellant. 
Z.  JB.  Zanej  for  appellee. 

Sbevebs,  J. — This  action  was  commenced  before  a  justice 
of  the  peace,  and  the  plaintiff  claimed  to  recover  $100. 
There  was  a  trial,  and  judgment  was  rendered  for  the  plaint- 
iff for  $10,  whereupon  the  plaintiff  remitted  *'all  claims  for 
damages  over  and  above  twenty-four  dollars  and  ninety  cents." 
At  that  time  the  right  of  appeal  existed,  but  had  not  been 
exercised  by  either  party.  If  the  plaintiff  had  appealed,  it 
is  perfectly  clear  that  he  could  not  have  recovered  more  than 
$24.90,  and  the  pleadings  in  the  circuit  court  would  have  so 
shown.  The  plaintiff  did  not  appeal,  but  the  defendant  did, 
fifteen  days  after  the  rendition  of  the  judgment  and  filing 
of  the  remittitur.  The  plaintiff  moved  the  court  to  dismiss  the 
appeal  on  the  ground  that  the  amount  in  controversy  was  less 
than  $25.  This  motion  was  sustained,  and  we  are  asked 
whether  the  court  erred  in  so  doing.  We  think  not;  for  the 
amount  in  controversy,  when  the  appeal  was  taken,  was  less 
than  $25.  This  case  is  not  distinguishable  from  Milner  v. 
Chrossy  66  Iowa,  252. 

As  this  is  the  only  question  argued  by  counsel  for  appel« 
lant,  the  judgment  must  be  Affibkbd. 
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^  _  1  71   ftT7i 

Gardner  v.  Lightpoot.  I  m  ^ 

1.  Oontraot:  xtkdub  ikfluenob:  rblatioks  of  trust:  sbttino  asidb. 

When  persons  who  sastain  relations  of  confidence  and  trast  enter  into 
a  contract,  and  the  stronger  obtains  an  advantage  over  the  weaker  mind, 
the  contract  will  be  set  aside,  nnless  the  beneficiary  shows  that  it  was 
faidy  obtained.  (Spargur  v.  Hall,  62  Iowa,  4^.)  Bat  no  unfair 
advantage  can  be  said  to  be  taken  where  the  stronger  mind  does  nothing 
bat  accept  the  terms  proposed  by  the  weaker. 

2.  Oonyeyanoe:  gokbidbration:  parol  to  vary  writiho.   Although 

parol  testimony  is  admissible  to  show  that  the  consideration  Of  a  con- 
veyance is  other  or  different  than  that  stated  in  the  writing,  such  testi- 
mony is  not  admissible,  in  t}ie  absence  of  fraud,  to  prove  that  a  convey- 
ance porporting  to  have  been  made  for  a  consideration  is  in  fact  with- 
out consideration,  for  the  purpose  of  rendering  it  invalid. 

3.  ■;  — :  what  oonbtitutbs.  An  agreement  by  the  grantee  in 
a  oonveyanoe  of  land  to  perform  certain  sevices  for  the  grantors  daring 
their  lives  and  the  life  of  the  survivor,  and  an  executed  life  lease  of  the 
land  to  the  grantors,  constitute  a  good  consideration  for  the  convey- 
ance. {Johnaon  v,  Johnson^  52  Iowa,  586,  and  Mercer  v,  Mercer,  29 
Id.,  557,  followed.) 

4.  — :    CONDITION    SUnSBQUBNT:     PARTIAL  PBRFORHANGE:    SBTTINO 

A8TDB*  An  executed  conveyance  will  not  be  set  aside  for  the  failure  to 
perform  a  condition  subsequent,  where  there  has  been  a  partial  perform- 
ance, accepted  as  such,  and  the  parties  cannot  be  placed  in  statu  quo. 

Appeal  from  Jdsper  District  Court. 

Monday,  Maroh  21. 

Thb  petition  states  that  the  plaintiff  is  the  widow  of 
Henry  Gardner,  who  died  in  July,  1883,  and  who  at  that 
time  was  the  owner  of  certain  real  estate  described  in  the 
petition;  that  the  plaintiff  is  sixty-seven  years  old,  and  her 
bnsband,  when  he  died,  was  seventy- two  years  of  age;  that, 
for  seven  months  preceding  his  death,  Henry  Gardner  had 
been  confined  to  his  bed,  and  greatly  prostrated;  that  the 
defendant  is  thirty-one  years  old,  and  had  been  brought  np 
in  the  family  of  the  Gai-dners,  was  regarded  as  one  of  the  family, 
Vol.  LXXI— 37 


Digitized  by 


Google 


578  SUPREME  COURT  OF  IOWA, 

Gardner  v.  Llghtfoot. 

and  dependent  on  them  for  his  living  for  some  years;  that  in 
June,  1883,  the  said  Henry  and  the  plaintiff  conveyed  the  said 
real  estate  to  the  defendant;  that  said  Henry  was  at  that  time 
very  weak,  physically  and  mentally,  owing  to  his  advanced 
age  and  exhaustion  from  sickness;  and  that  plaintiff,  when 
she  signed  said  conveyance,  was  weak  and  feeble,  both  in 
mind  and  body,  due  to  old  age  and  long  continued  watching 
at  the  bedside  of  her  sick  husband;  that  defendant  took 
advantage  of  their  weakened  and  incompetent  condition  to 
obtain  said  conveyance  by  false  pretenses,  undue  influence, 
and  by  fraudulently  promising  the  said  Henry  that  he  would 
keep,  provide,  maintain  and  care  for  the  plaintiff  during  her 
life,  and  that  there  was  no  consideration  for  such  conveyance; 
that  prior  to  the  execution  of  said  conveyance  the  said 
Henry  had  executed  his  last  will,  devising  all  his  property, 
both  real  and  personal,  to  the  plaintiff,  and  the  same  haa 
been  duly  admitted  to  probate;  that  the  defendant  has  failed 
to  "perform  any  proper  and  rightful  services  due  the  plaint- 
iff, and  has  refused  to  care  for,  provide,  protect  and  maintain 
her,  and  demanded  an  exorbitant  price  for  labor  performed, 
and  is  especially  disagreeable,  harsh  and  mercenary."  The 
relief  asked  is  that  the  said  conveyance  be  adjudged  fraudu- 
lent, and  the  same  canceled  and  set  aside,  and  such  other 
relief  as  the  plaintiff  may  be  entitled  to.  The  defendant 
denied  the  material  statements  of  the  petition,  but  admitted 
the  execution  of  the  conveyance  in  consideration  of  a  lease 
for  life,  executed  by  tho  defendant  to  the  plaintiff,  of  said 
real  estate,  and  an  oral  agreement  with  plaintiff  and  her  hus- 
band by  which  the  defendant  agreed  to  furnish  them  with  all 
such  provisions  as  would  be  produced  on  the  land,  and 
gather  and  deliver  the  same  in  the  house  and  cellar  occupied 
by  plaintiff  and  her  said  husband,  and  also  cut  and  haul  all 
fire- wood  for  them,  and  take  care  of  the  stock  as  long  af 
either  of  them  should  live.  In  a  reply  the  plaintiff  admitted 
the  oral  agreement  to  be  correctly  stated  in  the  answer. 
There  are  other  statements  therein  which  may  be  omitted 
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There  was  a  trial  to  the  court,  jadgment  for  the  defendant, 
and  the  plaintiff  appeals. 

Harrah  df  Mysrs^  for  appellant. 

WinalavD  <&  Varnum^  for  appellees. 

Sbevibbs,  J. — I.  We  have  read  the  eWdenee  with  great 
care,  and  fail  to  find  any  which  tends  to  show  that  the 
1.  coirrRAcr:  defendai^t  obtained  the .  conveyance,  by  undue 
euo^frefal"  influence,  or  that  he  made  any  fraudulent  repre- 
settuig'aside.'  sentations  whatever,  and  thereby  obtained  such 
conveyance.  The  evidence  fails  to  show  that  the  defendant 
even  asked  for  such  conveyance,  or  that  it  was  made  in  con- 
sequence of  any  representations  made  by  him.  On  the  con- 
trary, the  evidence  shows  that  the  plaintiff  and  her  husband 
executed  it  on  their  own  motion;  and,  if  the  fact  is  other- 
wise, the  plaintiff  has  wholly  failed  to  introduce  any  evi- 
dence so  showing.  It  will  be  conceded  that  the  rule  is  that , 
when  persons  who  sustain  relations  of  trust  and  confidence  enter 
into  a  contract,  and  the  stronger  obtains  an  advantage  over 
the  weaker  mind,  the  same  will  be  set  aside,  unless  the  benefi- 
ciary shows  the  contract  to  have  been  fairly  obtained.  Spargur 
V.  Hallj  62  Iowa,  498.  But  there  must  be  something  done  by 
the  stronger  to  influence  the  weaker  mind.  If  the  former  is 
passive,  it  cannot  be  said  that  there  is  either  undue  influence  or 
fraud.  Now,  in  the  present  case,  we  assert  with  confidence  that 
the  evidence  fails  to  show  that  the  defendant  did  anything  to 
obtain  the  conveyance,  tmless  it  was  his  agreement  to  execute 
the  lease  for  life,  and  this  he  did,  and  his  promise  to  provide 
and  care  for  the  plaintiff  and  her  husband.  As  to  the  latter, 
as  we  read  the  evidence,  the  defendant  simply  agreed  to  the 
proposition  as  made  by  the  plaintiff^  and  her  husband.  They 
fixed  tlie  terms  and  conditions  of  the  contmct  upon  which 
the  conveyance  was  made.  The  defendant  did  not  even  make 
a  suggestion  in  relation  thereto.  It  is  impossible,  therefore,  to 
say  that  the  conveyance  was  obtained   fraudulently,  or   by 
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undue  influencey  or  that  the  contract  was  not  entered  into  by 
the  defendant  in  good  faith. 

II.  It  is  said  there  was  no  cofiaiderAtion  for  the  convey- 
ance. The  only  consideration  named  in  the  oonvejance  is  one 
2.  ooKVBY.  dollar.  This,  it  will  be  conceded,  is  only  nomi- 
Bideration:       nal.     That  parol  evidence*  is  admissible  to  show 

pftrol  to  vary  ^ 

writing.  that  the  consideration  named  in  a  conveyance  is 

other  or  different  will  be  conceded;  but  a  very  different 
question  is  presented  when  it  is  proposed  to  show  by  parol  that 
there  was  no  consideration  whatever,  for  the  purpose  of  render- 
ering  the  conveyance  invalid.  In  the  absence  of  fraud,  we  think 
the  authorities  are  substantially  in  accord  that  such  evidence  is 
not  admissible.  But,  in  addition  to  this,  the  defendant  agreed 
to  provide,  care  for  and  maintain,  or  rather  perform  certain 
services  for,  the  plaintiff  and  her  husband  during  their  lives, 
and  during  the  life  of  the  survivor.  If  the  value  of  the 
real  estate  has  been  shown,  we  have  overlooked  such  evidence. 
We  cannot  say,  therefore,  that  the  consideration  is  inadequate, 
s. . .  — n^uch  less  that  there  was  none.     It  must  not 

tuteg.^**""^ "  be  forgotten  that  the  plaintiff  has  a  lease  on  the 
premises  for  arid  during  her  natural  life.  That  the  matters 
above  stated  constitute  a  sufficient  consideration  has  been 
held  in  Johnson  v.  Johnson^  52  Iowa,  586 ;  Mercer  v.  Mer- 
cer^  29  Iowa,  557. 

III.  The  evidence  is  conflicting  as  to  whether  the  defend- 
ant in  good  faith  did  what  he  agreed  to  do.  It  is  not 
^ .  ^^   entirely  certain  that  he  did  not  substantially  do 

mSntr^ar?*  ^o.  As  to  this  wc  feel  uncertain.  But  his  agree- 
ancef  iettTng  ment  must  be  regarded  as  a  condition  subsequent; 
**  ^'  and,  as  the  conveyance  has  been  fully  executed 

and  delivered,  the  rule  is  that  it  will  not  be  set  aside  when, 
at  least,  there  has  been  partial  performance,  and  the  parties 
cannot  be  placed  in  the  same  position  they  were  in  at  the  time 
the  conveyance  was  made.  That  there  was  such  performance 
the  evidence  clearly  shows,  and  that  what  was  done  was 
accepted  as  such  clearly  appears.     There  is  no  evidence  which 
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tends  to  show  that  the  conveyance  was  made  to  the  defendant 
in  trust. 

We  are  of  the  opinion  that  the  decree  of  the  district  court 
must  be  Affirmed. 


CoBUBN  V.  Th«  Ohboa  Lodob  a.  F,  &  a.  M.  bt  al. 

1.  Promissory  Note:  signed  bt  h\kers  as  trustees:  personal 
LIABILITY.  A  note  which  i^ads,  *  We  promise  to  pay,  **  etc.,  was  signed, 
"G.  F.  Clark,  M.  Samuels,  Trustees  Omega  Lodge.'*  Held  that  Clark 
and  Samuels  were  personally  liable  as  makers.  (Heffner  v,  BrowntUy 
70  Iowa,  591,  followed.) 

Appeal  from  Fremont  Circuit  Court. 

Monday,  March  21. 

Action  at  law.     The  facts  are  stated  in  the  opinion. 

Anderson  (6  Eaton^  for  appellants. 

Stockton  <&  Keenan^  for  appellee. 

Seevers,  J. — This  is  an   action  on  a  promissory  note  in 
these  words: 
**  $166.66.  RivERTON,  Iowa,  November  10,  1880. 

"  Four  years  after  date  we  promise  to  pay  to  the  order  of 
E.  Coburn  oije  hundred  and  sixty-six  66-100  dollars,  value 
received,  with  ten  per  cent  interest  per  annum. 

"  C.  F.  Clark, 
<*  M.  Samuels, 
"  Trustees  Omega  Lodge." 

In  the  second  count  in  the  petition  the  plaintiff  sought  to 
recover  a  personal  judgment  against  Clark  et  al.  To  such 
count  there  was  a  demurrer,  which  was  overruled,  and  Clark 
et  al.  appeal,  and  the  question  we  are  called  on  to  determine 
is  whether  the  court  erred  in  so  holding.  We  are  unable  to 
see  any  distinction  between  this  case  and  Heffner  «.  Brownell^ 
70  Iowa,  591,  and,  following  that  case,  the  result  is  that  the 
judgment  of  the  circuit  court  must  be  Affirmed. 


Digitized  by 


Google 


532  SUPREME  COURT  OF  IOWA, 

Bartemeyer  et  al.  v,  BtibUa  et  al. 


BaBTEHEYEB  £T  al.  v.  RoULFS  ST  AL. 


7r"6® 
78  811 
71  682 
101    280 

jioi  284  J  Railroads X  tax  in  aid  of:  cities  undbb  special  charters: 
APFLiCABiLiTT  OF  ^TATUTB.  Although  it  is  provided  by  chapter  116, 
Laws  of  1876,  that  '*  do  general  laws  as  to  powers  of  cities  organized 
under  the  general  incorporation  act  shall  in  any  manner  be  construed  to 
affect  the  charters  or  laws  of  cities  organized  under  special  charters, 
while  they  continue  to  act  under  such  charters,  unless  the  same  shall 
have  special  reference  to  such  cities,"  yet  the  statute  authorizing  taxa- 
tion in  aid  of  raikoads  cannot  be  held  to  be  a  lam  affecting  the  char- 
tered powers  of  cities;  and  a  city  acting  under  a  special  charter  may, 
under  the  provisions  of  such  statute,  lawfully  vote  a  tax  in  aid  of  a 
railroad.    {State  p.  Finger,  46  Iowa,  25,  distinguished.) 

2.  :  ;  NOTICE  OF  election:    designation  op  termini. 

Where  the  notice  of  an  election  in  the  city  of  Davenport,  upon  the 
question  of  aiding  a  railroad  company  in  the  construction  of  a  road, 
stated  that  the  proposed  road  was  to  begin  at  a  definitely  described 
point  within  that  city,  and  to  run  "  thence  westward  along  the  Misais- 

t  sippi  river  to  the  western  boundary  of  the  city  of  Davenport;  thence 

wesljwardly  to  Anamosa,  in  Jones  county,  Iowa,  or  to  a  point  nearer,  to 
connect  with  a  railroad  not  now  running  to  Davenport  aforesaid,*'  held 
that  the  notice  sufficiently  designated  the  termini  of  the  road  to  satisfy 
the  requirement  of  chapter  159,  Laws  of  1884. 

3.  : :  :  designation  of  time  when  work  is  to  be 

DONE.  It  is  not  necessary  that  a  n'>tice  of  an  election  upon  the  queation 
of  voting  a  tax  in  aid  of  a  railroad  should  state  the  date  upon  which 
the  work  shall  be  done,  in  order  to  entitle  the  company  to  the  tax.  It 
is  sufficient  if  it  provides,  as  in  this  case,  that  the  tax  shall  be  payable 
when  a  specified  amount  of  the  work  is  done. 

PETITION    AND   NOTICE:    VARIANCE:    BASIS   OF   LEVY. 


In  view  of  the  fact  that  taxes  in  aid  of  railroads  must  be  levied  by  the 
county  supervisors,  and  the  further  fact  that  the  city  of  Davenport  is 
coterminous  with  the  civil  township  in  which  it  is  situated,  held  that  a 
variance  between  the  petition  for  an  election  upon  the  question  of 
voting  a  tax  in  aid  of  a  railroad,  and  the  notice  of  sucb  election — ^the 
petition  being  for  a  tax  on  the  *^  assessed  value  of  the  property  in  said 
eity^**  and  the  notice  being  of  a  tax  *'  upon  the  assessed  value  according 
to  the  county  valuation/'— -was  immaterial,  since  the  supervisors  could 
not  be  presumed  to  know  anything  of  any  valuation  except  the  county 
valuation. 

— — :  :  : :  route  of  road.    Where  in  such  case 

the  petition  for  the  election  described  the  route  of  the  proposed  railroad 
to  be  from  a  certain  point  **  northwestwardly  to  Anamosa,  or  to  a  point 
nearer,*'  and  the  notice  described  it  to  be  from  the  same  point  "we«v 
teardly  to  Anamosa,  or  to  a  point  nearer,*'  held  that  the  variance  was 
immaterial. 
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6.  :  \ — :  noticb:  timb  op  levy  and  collection.    Where  the 

notice  in  such  case  provided:  **  One- half  of  said  tax  to  be  levied  and 
collected  in  the  year  18S7,  and  the  other  half  in  the  year  1888,'*  and  the 
election  was  held  on  the  2-3th  of  September,  1886,  and  the  levy  made  on 
the  29th  of  the  same  month,  held  that  the  levy  was  valid,  and  that  the 
notioe  should  be  construed,  not  as  requiring  the  tax  to  be  levied  and 
collected  the  same  year,  which  the  law  does  not  permit,  but  to  be  so 
levied  that  it  might  be  lawfully  collected — one-half  in  the  year  1887 » 
and  the  other  half  in  the  year  1888. 

7.  :   — :   CERTiFici^TB  OP  clruk:   obder  op  -supervisors: 

iiCMATERiAL  OMISSION.  Where  in  such  case  the  clerk  of  the  election 
has,  as  required  by  the  statute,  certified  to  the  county  auditor  the  result 
of  the  election,  the  rate  per  centum  of  the  tax  voted,  and  the  time, 
terms  and  conditions  upon  which  the  same,  when  collected,  is  to  be  paid 
to  the  railroad  company,  together  with  an  exact  copy  of  the  notice 
under  which  the  election  was  held,  and  the  same  has  been  recorded  in 
the  office  of  the  recorder  of  deeds;  and  the  order  of  the  board  of  super- 
visors  by  which  the  levy  was  made  shows  that,  when  the  levy  was  made, 
it  had  before  it  the  certificate  of  the  clerk  of  the  election,  and  the  levy 
was  made  in  accordance  with  the  notice  of  the  election,  but  the  order 
did  not  set  out  the  conditions  on  which  the  taxes  were  to  be  paid  to  the 
company,  as  the  statute  directs,  held  that  this  omission  in  the  order  did 
not  invalidate  the  tax. 

Appeal  from  Scoti  District  Court. 

Wednesday,  April  20. 

This  is  an  action  in  equity  by  which  the  plaintiffs,  who 
are  tax-payers  of  the  city  of  Davenport,  seek  to  enjoin. the 
collection  of  a  tax  voted  by  the  legal  voters  of  said  city  to 
aid  in  the  construction  of  a  railroad  projected  by  the  Daven- 
port, Iowa  &  Dakota  Railroad  Company,  defendant.  The 
cause  was  submitted  to  the  court  below  upon  a  petition, 
answer  and  reply,  and  upon  certain  exhibits  and  affidavits. 
Upon  the  record  thus  made,  the  plaintiffs  moved  the  court  to 
grant  a  temporary  injunction  restraining  the  defendant 
Rohlfs,  who  is  treasurer  of  the  county,  from  proceeding  to 
collect  said  tax.  The  motion  for  an  injunction  was  over- 
ruled.    From  this  order  the  plaintiffs  appeal. 

Cook  <fe  Dodgey  for  appellants. 

Davison  <&  Lcne  and  Bills  cfe  Blocks  for  appellees. 

KoTHBOCK,  J. — I.     The  material  facts  in  the  case  are  not 
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in  dispnte.  The  plaintiffs  concede  that  an  election  was  held, 
in  pursuance  of  a  petition  for  that  purpose,  signed  by  the 
requisite  number  of  the  legal  voters  of  the  city,  and  that  at 
said  election  a  majority  of  those  who  voted  cast  their  ballots  for 
the  tax.  It  is  contended,  however,  that  the  tax  is  illegal  and 
void  for  a  number  of  reasons,  which  we  will  proceed  to  consider. 
The  city  of  Davenport  is  organized  under  a  special 
charter.  By  virtue  of  its  charter,  all  city  taxes  are  assessed, 
levied  and  collected  by  officers  and  agents  of  the  city, 
independently  of  the  agencies  and  officers  provided  for  the 
asssessment,  levy  and  collection  of  taxes  for  state,  county 
and  other  purposes.  The  city  comprises  a  township  called 
the  township  of  the  city  of  Davenport,  and  the  municipality 
and  the  township  embrace  precisely  the  same  territory. 
They  are  bounded  by  the  same  lines,  and  all  taxes  other  than 
city  taxes  are  assessed,  levied  and  collected  by  township  and 
county  officers,  independently  of  the  city  authorities. 
There  are  some  four  or  five  cities  in  this  state  which  are 
organized  in  the  same  way.  Their  charters  are  not  to  be 
found  in  the  general  laws.  They  are,  in  elfect,  a  law  unto 
themselves,  and,  by  reason  of  this  want  of  uniformity  in  the 
laws  governing  incorporated  towns  and  cities,  many  vexa- 
tious questions  arise  in  the  courts  in  determining  the  appli- 
cability of  legislation  pertaining  to  the  powers  of  cities  and 
towns.  It  is  not  easy  to  perceive  why  the  people  of  cities 
organized  under  special  charters  do  not  organize  under  the 
general  incorporation  law,  and  thus  avoid  the  expense  of 
keeping  up  all  the  machinery  necessary  to  colleot  taxes  for 
city  purposes,  and  also  prevent  much  unnecessary  litigation. 
It  is  claimed  by  counsel  for  appellants  in  this  case  that 
the  tax  in  question  is  void,  because  chapter  159  of  the  Acts 
I.  railroads:  ^^  ^1^®  Twentieth  General  Assembly,  which 
dti^iuide*/"    authorizes  taxes  to  be  voted  and  levied  on  the 

special  char-  j         i  i»  a.  u  •         •  x  j 

lets:  appiica-  assessed   valuc  01    any   township,   incorporated 

billty  of  Stat-  ,  .j    .        i  T         .       ^       ., 

lite.  town  or  city,  to  aid  in  the  construction  of  rail- 

roads, lias  no  application   to  a  city  organized  and  existing 
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under  a  special  charter.  It  is  true  that  the  act  authorizing 
the  voting  and  levy  of  the  tax  does  not  specially  refer  to 
cities  existing  under  special  charters.  And  chapter  116  of 
the  Laws  of  the  Sixteenth  General  Assembly  provides  as 
follows:  "No  general  laws  as  to  powers  of  cities  organized 
under  the  general  incorporation  act  shall  in  any  manner  be 
oonstrued  to  affect  the  charter  or  laws  of  cities  organized 
under  special  charters,  while  they  continue  to  act  under  such 
charters,  unless  the  same  shall  have  special  reference  to  such 
cities."  Before  the  enactment  of  this  statute,  it*  had  been 
determined  by  this  court  that  any  statute  which,  by  its  gen- 
eral scope  and  intent,  might  bo  applicable  to  cities  acting 
under  special  charters,  should  be  construed  as  applying  to 
them.  Grant  v.  City  of  Davenport^  36  Iowa,  396.  The 
act  of  the  Sixteenth  General  Assembly  limited  this  rule  of 
instruction,  by  providing  t)iat  general  laws,  "  as  to  powers 
ofcitieSy^  shall  not  affect  the  charter  or  laws  of  cities  exist- 
ing under  special  charters,  unless  special  reference  is  made 
in  the  law  to  such  cities. 

If  the  law  authorizing  taxation  in  aid  of  railroads  were  a 
law  "  as  to  powers  of  cities,"  the  position  of  counsel  would  be 
correct.  It  is  claimed  that  the  case  of  State  v.  Finger^  46 
Iowa,  25,  construed  this  statute,  and  that,  under  the  con- 
struction there  adopted,  the  law  authorizing  taxation  in  aid 
of  railroads  must  be  held  inapplicable  to  cities  under  special 
charters.  That  was  a  contest  between  two  persons  for  the 
office  of  assessor  in  the  city  of  Davenport.  It  was  held  that 
section  39d  of  the  Code,  as  amended,  and  section  829, 
materially  affect  the  powers  of  cities  incorporated  under  the 
general  law.  The  manner  in  which  the  power  of  cities  is 
affected  is  pointed  out  in  the  opinion  in  that  case.  Among 
other  things,  it  is  said  that  "it  qonfers  upon  them  power  to 
choose  the  officer  who  shall  make  the  assessment  upon  which 
their  city  revenue  is  to  be  raised;"  and  by  section  829  the 
city  council  is  given  the  power  to  equalize  the  assessments 
of  taxpayers.     In  other  words,  it  is  held  that  the  application 
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of  the  law  in  qaestion  in  that  case  to  a  city  acting  under  a 
specia^l  charter  would  require  the  election  of  an  officer  at  the 
city  election  who  is  not  recognized  by  the  city  charter,  or  by 
any  ordinance  of  the  city,  and  it  would  require  the  cit^ 
council  to  act  as  a  board  of  equalization. 

In  our  opinion,  the  law  authorizing  taxation  in  aid  of  rail- 
roads cannot  be  held  to  be  a  law  affecting  the  chartered  pow- 
ers of  a  city.  It  seems  to  us  that  this  is  quite  apparent 
from  an  examination  of  the  whole  act.  In  the  first  place, 
the  tax  voted  under  the  law  is  not  a  city  tax.  It  is  not 
levied  by  the  city  council.  It  is  required  to  be  levied  by  the 
board  of  supervisors.  It  is  true,  certain  officers  of  the  city 
are  required  to  determine  whether  a  majority  of  the  tax- 
payers have  signed  a  petition  for  an  election,  and  to  call  the 
election,  and  declare  the  result.  But  the  city,  as  a  corpora- 
tion, is  in  no  manner  affected  by  the  result,  and  is  not  liable 
for  anything, — not  even  for  the  expenses  of  holding  the 
election.  The  officers  to  whom  these  duties  are  assigned  are 
clothed  with  no  discretion.  They  are  mere  agents  designated 
by  law  to  determine  when  the  statute  has  been  complied 
with.  If  the  legislature,  instead  of  designating  certain  officers 
of  the  city  to  perform  this  duty,  had  providsd  for  the 
appointment  of  commissioners,  or  had  imposed  the  duty  on 
some  <50urt  or  judge  or  other  person,  the  powers  of  the  city 
would  surely  not  have  been  affected  by  the  law;  and  we  can- 
not see  that  the  fact  that  the  law  designates  certain  city 
officers  to  perform  the  duties  imposed,  affects  the  powers  of 
the  city,  any  more  than  the  appointment  of  a  person  or  per- 
sons not  connected  with  the  city  government. 

II.  Next  it  is  urged  that  the  tax  in  question  is  void 
because  of  fatal  defects  in  the  notice  of  the  special  election. 

a. : :  It  is  claimed  that  the  notice  does  not  specify  to 

uoilrdesig]^"  what  point  said  railroad  shall  be  fully  completed 

mint       '      before  said  tax,  or  any  part  thereof,  shall  become 

due,  collectible  and  payable;  and  does  not  state  <^  the  amount 

of  work  required  to  be  done,  and  when  and  where  the  same 
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shall  be  done/'  as  required  b;  section  3  of  the  act  author- 
izing the  tax.  The  notice  of  election  was  as  follows:  ''In 
pursuance  of  an  ordinance  of  the  city  council  of  the  city  of 
-Davenport  of  August  20,  1886,  notice  is  hereby  given  that 
a  special  election  will  be  held  in  said  city  of  Davenport  on 
the  twenty-fifth  day  of  September,  1886,  upon  the  question 
of  aiding  the  Davenport,  Iowa  &  Dakota  Bailroad  Company 
in  the  construction  of  a  line  of  railway  from  a  point  on  the 
levee  in  the  said  city  of  Davenport,  Scott  county,  Iowa, 
between  Brady  and  Main  streets,  where  the  passenger  depot 
of  said  road  shall  be  established,  and  running  thence  west- 
ward along  the  Mississippi  river  to  the  western  boundary  of 
the  city  of  Davenport;  thence  westwardly  to  Anamosa,  in 
Jones  county,  Iowa,  or  to  a  point  nearer,  to  connect  with  a 
railroad  not  now  running  to  Davenport  aforesaid,  as  is  pro- 
vided by  chapter  159  of  the  Acts  of  the  Twentieth  General 
Assembly  of  the  state  of  Iowa;  such  aid  to  be  by  a  tax  of 
three  per  centum,  to  be  levied  and  collected  upon  the  assessed 
value,  according  to  the  county  valuation,  of  the  property  of 
said  city  of  Davenport;  one-half  of  said  tax  to  be  levied 
and  collected  in  the  year  1887,  and  the  other  half  in  the 
year  1888.  One-half  of  the  amount  of  said  tax  shall  be 
paid  to  said  company  when  the  first  ten  miles  of  said  rail- 
road from  said  point  of  beginning,  in  said  city  of  Daven- 
port, shall  be  graded,  bridged  and  tied,  and  that  part  of  the 
said  line  within  the  limits  of  the  city  of  Davenport  shall  be 
completed  for  the  passage  of  cars  thereon.  The  other  half 
of  the  amount  of  said  tax  shall  be  paid  to  the  said  railroad 
company  when  thirty  miles  of  the  said  railroad  shall  be 
completed  for  the  passage  of  cars,  or  a  connection  be  made 
by  said  Davenport,  Iowa  &  Dakota  Railroad  Company,  at  a 
shorter  distance,  with  some  other  railroad,  constructed  and 
operated,  but  not  running  to  said  city  of  Davenport." 

The  initial  point  of  the  proposed  road  is  definitely  fixed 
in  the  notice  as  <'a  point  on  the  levee  in  the  said  city  of 
Davenport,         •         •         «         between  Brady  and  Main 
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streets."  It  is  insisted  that  no  particular  point  is  named  to 
which  the  road  shall  be  completed.  It  appears  from  the 
notice  that  the  general  direction  of  the  road  shall  be  towards 
Anamosa,  in  Jones  county.  It  is  true  that  the  notice  does 
not  require  that  the  road  shall  be  built  to  Anamosa,  in  Jones 
county,  in  order  to  enforce  the  collection  of  the  tax.  There 
is  the  alternative  that  the  road  may  be  built  in  the  direction 
of  Anamosa,  to  a  connection  with  a  railroad  not  running  to 
Davenport.  The  record  shows  that  the  object  of  the  tax 
was  to  secure  additional  railroad  facilities  for  the  city  of 
Davenport;  and  it  is  evident  that  the  notice  contemplates 
that,  if  the  object  could  be  attained  by  making  a  connection 
with  the  Burlington,  Cedar  Rapids  &  Northern  Railroad,  or 
the  Chicago  &  Northwestern  Railroad,  by  building  a  line  in 
the  direction  of  Anamosa,  constructing  the  road  to  such 
point  should  be  sufficient.  There  is  no  uncertainty  as  to  the 
general  direction  of  the  proposed  road;  and,  when  the  tax 
was  voted,  the  place  to  which  it  was  to  be  constructed  was 
one  of  two  places,  but  both  in  the  same  general  direction, 
and  the  last  half  of  the  tax  is  to  be  collectible  when  thirty 
miles  of  the  road  shall  be  completed  for  the  passage  of  cars, 
or  a  connection  made,  at  a  shorter  distance,  with  some  other 
railroad  constructed  and  operated,  but  not  running  to.  the 
city  of  Davenport.  In  construing  the  notice  as  to  the  line 
of  tlie  proposed  road,  it  must  be  borne  in  mind  that,  to  what- 
ever point  it  may  be  built,  it  must  be  in  the  direction  of 
Anamosa,  in  Jones  county. 

It  is  claimed  that  the  notice  does  not  state  when  the  work 
shall  be  done  to  entitle  the  company  to  the  tax.     It  seems  to 

3. : :  us  that  the  provision  that  one-half  of  the  tax 

nation  ouime  shall  be  paid  when  the  first  ten  miles  from  Brady 
to  be  done.  street  shall  be  graded,  bridged  and  tied,  and  that 
part  of  the  line  in  the  limits  of  the  city  of  Davenport  shall 
be  completed  for  the  passage  of  cars,  and  the  other  half  sliall 
be  payable  when  thirty  miles  shall  be  completed  for  the  pas- 
sage of  cars,  or  a  connection  made  with  some  other  road, 
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sufficiently  indicates  when  the  work  is  to  be  done  by  which 
the  tax  is  to  be  earned.  And  we  do  not  think  it  is  necessary 
that  the  notice  shall  give  the  specific  date  when  the  work 
shall  be  done.  It  is  sufficient  if  it  provides,  as  in  this  case,  that 
the  tax  shall  be  payable  when  a  specific  amount  of  work  is  done. 

III.  It  is  next  claimed  that  the  tax  is  void  because  the 
stipulation  and  conditions  contained  in  the  notice  of  the 
4. : :  special  election  do  not  conform  to  those  set  forth 

notice*" wi-  in  the  petition  asking  the  election.  The  facts  in 
levy.*  reference  to  this  alleged  irregularity  in  the  pro- 

ceedings are  that  the  petition  asked  that  there  be  submitted 
to  the  electors  in  the  city  of  Davenport  the  question  whether 
or  not  a  tax  of  three  per  centum  shall  be  levied  and  collected 
on  the  "  assessed  value  of  the  property  in,  said  oity^'*  and 
the  notice  of  election  provides  that  the  tax  is  to  be  levied 
"  upon  the  assessed  value,  according  to  the  county  valua- 
tion^^^  of  the  property  in  said  city.  It  is  claimed  that,  by 
the  terms  of  the  petition,  the  tax  was  to  be  levied  upon  the 
city  valuation,  while  the  notice  requires  that  it  be  levied 
upon  the  county  valuation.  The  law  authorizing  the  tax 
requires  that  the  levy  be  made  by  the  board  of  supervisors. 
This  plainly  implies  that  the  levy  must  be  made  upon  the 
county  valuation.  The  board  of  supervisors  are  not  sup- 
posed to  have  any  knowledge  of  the  city  valuation.  That 
assessment  or  valuation  is  made  for  the  sole  purpose  of  levy- 
ing city  taxes.  Now,  it  appears  to  us  there  is  no  real  con- 
flict between  the  petition  and  notice,  when  construed  in  the 
light  of  the  fact  that  the  city  and  township  are  co-extensive. 
The  levy  of  a  tax  on  the  "  assessed  value  of  the  property  in 
said  city,"  as  provided  in  the  petition,  would  be  a  levy  on  the 
property  ot  the  township,  and,  under  the  law,  the  basis  of  the 
levy  would  be  the  assessment  made  by  the  township  assessor. 

IV.  The  petition  for  the  election  described  the  route  of 
the  proposed  railroad  to  be  from  the  western  boundary  of 
a,  — :  :  the  city  of  Davenport;  "  thence  northwestwardly 

route  of  roacL  to  Anamosa,  or  to  a  point  nearer/'  etc.  The 
notice  described  the  route  from  the  boundary  of  the  city. 
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"  thence  westwardly  to  Anamosa,  or  to  a  point  nearer,"  etc. 
It  is  claimed  that  this  variance  is  fatal  to  the  validity  of  the  tax. 
As  we  have  above  intimated,  there  is  no  uncertainty  in  any 
of  these  proceedings  ab  to  tlie  direction  of  the  proposed 
road.  It  is  to  be  built  in  the  direction  of  Anamosa,  in 
Jones  county.  The  fact  is  that  Anaraosa  is  northwest  from 
Davenport.  It  is  north  and  west,  and  the  notice  is  not  nec- 
essarily repugnant  to  the  petition  when  it  describes  the  line 
as  "  westwardly ''  to  Anamosa. 

V.  It  will  be  observed  that  the  notice  of  election  pro- 
vides: "One-half  of  said  tax  to  be  levied  and  collected  in 
J  .  .  the  year  1887,  and  the  other  half  in  the  year 

SfVe^^anT  1888."  The  election  was  held  on  the  twenty- 
coiiec&on.  ^^^y^  ^^^  ^f  September,  1886,  and  the  levy  of  the 
tax  was  made  by  the  board  of  supervisors  on  the  twenty- 
ninth  day  of  the  same  month.  It  is  claimed  that,  under  the 
express  conditions  of  the  petition  and  notice  for  the  election, 
no  levy  could  be  made  before  the  year  18S7.  We  do  not 
think  this  is  a  fair  construction  of  the  notice  of  election. 
It  should  be  construed  in  the  light  of  the  law  governing  the 
levy  of  taxes.  The  board  of  supervisors  has  no  power  to 
levy  and  collect  taxes  in  the  same  year.  Taxes  levied  in  one 
year  are  collectible  the  next  year.  The  clause  of  the  notice 
above  cited  should  be  held  to  mean  that  the  levy  should  be 
made  within  such  time  as  that  the  tax  would  be  collectible 
in  the  year  1887.  The  insertion  of  a  comma  after  the  word 
"  levied,"  in  the  clause  in  question,  makes  this  construction 
quite  plain. 

VI.  Chapter  169  of  the  acts  of  the  Twentieth  General 
Assembly  requires  that  the  clerk  of  the  election  shall  certify 

^ to  the  county  auditor  the  result  of  the  election, 

cenittcatoof*    the  rate  per  centum  of  the  tax  voted,  and  the 

clerk:  order  ^  ' 

orsT'^ate.  ^i"^®?  terms  and  conditions  upon  which  the  same, 
riai'omissioa.  ^^^^  collected,  is  to  be  paid  to  the  railroad  com- 
pany, together  with  an  exact  copy  of  the  notice  under  which 
the  election  was  held;  and  the  same  is  to  be  recorded  in  the 
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office  of  the  recorder  of  deeds.     These  requirements  of  the 
law  were  fully  complied  with  before  the  order  was  made 
levying  the  tax.     The  law  further  provides  that  the  order  of 
the  board  of  supervisors  by  which  the '  levy  is  made  shall 
indicate  when  and  in  what  proportion  the  tax  is  to  be  col- 
lected, and  upon  what  conditions  it  is  to  be  paid  to  the  rail- 
road company.     The  order  of  the  board  shows  that,  when 
the  levy  was  made,  it  had  before  it  the  certificate  of  the  clerk 
of  the  election,  and  the  levy  was  made  in  accord  with  the 
notice  of  the  election,  but  the  order  does  not  set  out  the 
conditions  upon  which  the  taxes  are  to  be  paid  to  the  rail- 
road company.     It  is  claimed  that  this  failure  to  comply 
with  the  statute  makes  the  levy  of  the  tax  null  and  void.     We 
do  not  think  that  this  defect  in  the  order  should  be  held  to 
vitiate  the  levy  of  the  tax.     If  the  board  had  refused  to  levy 
the  tax  by  reason  of  a  defect  in  the  certificate  of  tlie  clerk  of 
the  election,  as  in  the  case  of  Minnesota  <&  I.  S,  R^y  Co.  v. 
niamSy   53   Iowa,   501,  such   refusal   would   doubtless   be 
approved  by  the  court,  as  it  was  in  that  case.     But  in  this 
case  the  tax  has  been  levied,  and  all  the  stipulations  and  * 
conditions  necessary  for  the  protection  of  the  tax-payer  are 
made  of  record;  and  we  do  not  think  tliat  the  failure  of  tlie 
board  of  supervisors  to  insert  these  conditions  in  the  order 
should  be  held  to  vitiate  the  levy.     It  is  a  mere  omission  to 
do  that  which  is  in  no  manner  of  the  essence  of  the  thing 
done,  and  does  not  inhere  in  the  proceeding  as  a  jurisdictional 
prerequisite.     If  it  should  be  necessary  to  the  protection  of 
the  tax-payer,  we  do  not  see  any  valid  objection  to  the  board 
making  an  amended  order  for  the  guidance  of  the  county 
treasurer  in  paying  the  tax  to  the  railroad  company.     But 
that  would  be  an  act  of  supererogation,  because  the  county 
treasurer  is  charged  with  notice  of  the  conditions  of  pay- 
ment which  are  now  of  record. 

We  think  the  order  overruling  the  motion  for  an  injunc- 
tion must  be  Affirmed. 
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Hykds  v.  Wynn  et  al. 


Gkumiflhment:  detention  of  exempt  property:  liability. 
Plaintiff,  who  was  a  judgment  debtor  of  W.,  had  deiiyered  to  a  rail- 
way company  for  shipment  certain  household  goods  which  were  exempt 
from  execution.  W.  caused  the  railwaY  company  to  be  garnished  as  the 
supposed  debtor  of  plaintiff,  wherefore  the  company,  as  required  by  the 
the  notice  of  garnishment,  did  not  ship  the  goods).  Neither  the  com- 
pany nor  the  odicer  who  held  the  execution  knew  that  the  goods  were 
exempt,  but  as  soon  as  the  officer  learned  that  they  were  exempt  he 
released  them  from  the  levy  and  notified  the  company  thereof,  when  the 
goods  were  forwarded  to  their  destination.  Held  that  the  delay  of  the 
goods  was  no  ground  of  recovery  against  eitlier  W.,  the  officer,  or  the 
railway  company. 

Vol.  LXXI— 38 
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Appeal  from  Cedar  Rapids  Superior  Court. 

Tuesday,  June  7. 

The  plaintiff  claims  damages  of  the  defendant  for  wrong- 
fully detaining  certain  goods  and  chattels  from  his  possession. 
He  claims  that  said  property  consisted  of  certain  household 
goods  which  were  exempt  from  execution,  and  that  he  deliv- 
ered  the  same  to  the  defendant,  the  Chicago,  Milwaukee  & 
St  Paul  Kailroad  Company,  at  Cedar  Rapids,  Iowa,  to  be 
shipped  to  Oskaloosa,  in  this  state,  and  that,  while  in  pos- 
session of  the  railroad  company,  a  conspiracy  was  entered 
into  between  said  company  and  the  other  defendants,  by 
which  the  railroad  company  held  said  goods  for  some  sixteen 
days,  to  the  great  damage  of  the  plaintiff.  There  was  a  trial 
hj  the  court,  and  a  judgment  for  the  defendants.  Plaintiff 
appeals. 

Oeo.  W.  Wilson^  for  appellant. 

Mills  cfe  Keelery  for  appellees. 

Eothrock,  J.  The  court,  at  the  request  of  the  parties, 
made  the  following  findings  of  fact  and  conclusions  of  law: 
^^ First.  The  defendant  Geo.  W.  Wynn  recovered  a  judg- 
ment, January  12,  1S78,  against  plaintiff  lierein,  before  a 
•justice  of  the  peace  in  Linn  county,  Iowa.  The  defendant 
Wynn  caused  execution  to  issue  on  said  judgment,  and 
placed  same  in  hands  of  the  defendant  herein,  Jos.  Kenchin, 
as  constable,  who  levied  same  by  serving  a  notice  of  garnish- 
ment on  the  defendant  herein  the  C,  M.  &  St.  P.  R  y  Co.,  a 
supposed  creditor  of  E.  Ilynds,  and  required  the  gjtrnishee 
to  answer  on  or  before  January  15,  1886.  The  notice  of 
garnishment  was  in  the  usual  form,  and  required  garnishee 
to  retain  possession  of  all  property  of  said  defendant,  now 
or  hereafter  being  in  custody,  or  tinder  its  control,  in  order 
that  the  same  might  be  dealt  with  according  to  law.  The 
defendant  Ilynds  was  at  the  time  a  married  man,  and  the 
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head  of  a  family,  resident  iu  Iowa,  and  owned  these  certain 
household  goods  mentioned  in  his  petition,  which  were 
exempt  from  execation,  and  which  are  of  the  value  of  about 
$125,  and  which  Hynds  delivered  to  the  defendant  railway 
company  about  December  30,  1885,  to  be  transported  over 
its  lino  to  Oskaloosa,  and  then  to  be  delivered  to  a  connect- 
ing line  en  route  to  destination.  The  railroad  company  had 
knowledge  of  the  character  of  the  goods,  but  not  of  the  fact 
that  they  were  either  claimed  to  be,  or  were  in  fact,  at  the 
time  of  shipment  or  notice  of  garnishment,  exempt  from 
execution.  It  does  not  appear  that  Bcnchin,  the  constable, 
nor  the  plaintiff  in  execution,  Wynn,  had  actual  knowledge 
that  said  household  goods  were  exempt  from  execution,  nor 
what  precise  property  the  garnishee  had  in  possession  at  date 
of  garnishment.  In  obedience  to  said  notice  of  garnishment, 
the  defendant  railway  company  held  possession  of  said  prop- 
erty until  about  January  16th,  at  which  time,  Or  a  day  prior 
thereto,  tha  plaintiff,  Hynds,  notified  the  constable  that  the 
property  was  exempt  from  execution,  and  thereupon  the 
defendant  railway  company,  within  a  reasonable  time  there- 
after, on  notice  of  such  claim  of  exemption  by  Hynds,  and 
release  from  levy  by  the  constable,  sent  this  property  forward 
to  destination.  The  property  was  detained  under  said  pro- 
ceedings about  sixteen  days,  and  under  the  evidence  Hynds 
suffered  nominal  damages  in  consequence  of  such  detention. 
The  plaintiff,  Hynds,  seeks  in  this  action  to  recover  of  each 
and  all  of  the  defendants  his  damages  for  such  detentioi). 
On  such  state  of  facts  above  recited,  the  court  finds,  as  a 
conclusion  of  law,  that  the  plaintiff  is  not  entitled  to 
recover." 

The  findings  of  the  court  are  fully  sustained  by  the  evi- 
dence, and  the  mere  casual  reading  of  the  findings  is  sufficient 
to  show  that  the  plaintiff  has  no  cause  of  action.  The  goods 
were  not  unreasonably  detained  by  the  railroad  company, 
nor  by  the  other  defendants,  after  notice  that  they  were 
exempt   from  execution.     We   must  decline  to  follow  the 
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plaintiflF's  counsel  through  his  argument.  We  have  been 
required  to  read  the  sixty-five  pages  of  his  abstract  and  argu- 
ment, and  find  that  the  appeal  is  not  only  without  merit,  but 
that  there  is  not  even  a  plausible  excuse  for  burdening  this 
court  with  its  consideration.  Affirmed. 


Simpson  Cbntenary  Collbob  v.  Tuttlb. 

1.  Promissory  Note:  gift  to  collbgb:  failure  of  conbideuatioh: 
C0NTEMP0BANB0U8  OBAL  AGBBBMBNT.  A  proinissorj  note  given  to  a 
college  to  aid  in  the  formation  of  an  endowment  fund,  where  no  consid- 
eration for  the  note  is  advanced,  is  only  a  written  promise  to  make  a 
firift  at  a  f atare  time,  and  it  cannot  be  enforced  by  the  donee,  unless  it 
has,  prior  to  any  revocation,  entered  into  engagements,  or  made  expend- 
itores,  based  on  the  promise,  so  that  it  must  saffer  loss  or  iqjoiy  if  the 
note  is  not  paid.  Neither  can  it  be  enforced  where  the  fand  to  which 
the  gift  is  promised  is  diverted  from  its  object,  in  violation  of  an  oral 
agreement  made  with  the  donor  at  the  time  the  note  was  executed. 

Appeal  from  Warren  Circuit  Court. 
Tuesday,  June  7. 

Plaintiff  sues  on  a  promissory  note,  which  is  as  follows: 
"  Endowment  Note,  Simpson  Centenary  College. 
<«$500.  Indianola,  Iowa,  July  21,  1869. 

"Within  five  years  after  date,  I  promise  to  pay  Simpson 
Centenary  College  five  liundred  dollars,  for  value  received, 
with  eight  per  cent  interest,  payable  semi-aminally,  at  the 
oflice  of  the  treasurer  of  said  college,  on  the  first  day  of 
January  and  July  of  each  year. 

Martin  Tuttlk." 

It  is  alleged  that  the  whole  amount  is  due,  except  that 
interest  was  paid  up  to  January  1, 1879.  There  are  no  other 
allegations  in  the  petition,  except  those  in  regard  to  the  exe- 
cution of  the  note  and  the  amount  due  thereon,  and  the 
venue  of  the  cause.  To  the  petition  the  defendant  answered, 
Firsts  admitting  the  execution  of  the   note,    but  denying 
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indebtedness  thereon,  and  denying  each  and  every  other  alle- 
gation  of  the  petition;  aecondy  admitting  the  execution  of 
the  note,  but  denying  the  right  to  recover,  on  the  ground  that 
the  note  was  only  a  promise  that  the  defendant,  at  a  subse- 
quent time,  would  make  a  gift  of  $500  to  the  college,  and 
that  he  had  received  no  advantage,  benefit,  or  anything  of 
value  or  consideration,  for  the  promise,  and  that,  therefore, 
the  note  was  wholly  without  consideration. 

The  third  paragraph  of  the  answer  is  as  follows:  ^^ Third. 
For  further  answer  the  defendant  admits  the  execution  of 
the  note  sued  on,  but  says  that  the  plaintiff  ought  not  to 
recover  thereon,  because  said  note  was  executed  as  the  evi- 
dence of  a  naked  promise  of  the  defendant  to  plaintiff  to 
make  it  a  gift  of  $500  in  five  years  thereafter,  to  be  and 
continue,  when  made,  part  of  a  permanent  endowment  fund, 
which  the  plaintiff  then  had  promised  to  it  in  part,  and  was 
endeavoring  to  procure  promises  for  the  remainder,  and  the 
defendant  promised  said  gift  to  the  plaintiff  on  condition 
that  the  principal  of  said  fund  should  not  be  expended  in 
whole  or  in  part,  and  that  the  interest  accruing  on  said  fund 
should  be  used  solely  for  the  purpose  of  maintaining  a  col- 
lege then  in  operation  at  the  town  of  Indianola,  Iowa,  in 
which  the  academic  branches  of  learning  usually  taught  in 
such  schools  should  be  taught,  and  that  no  part  of  said  fund, 
or  interest  thereon,  should  be  used  or  expended  for  the  pur- 
pose of  establishing  a  professional  school  anywhere,  or  any 
kind  of  school  or  college  at  any  other  place  than  said  town 
of  Indianola.  The  defendant  alleges  that  plaintiff  accepted 
said  promise  coupled  with  said  condition,  without  which  con- 
dition and  acceptance  said  promise  would  not  have  been 
made.  The  defendant  charges  that  the  plaintiff  has  violated 
the  said  conditions  upon  which  it  accepted  the  defendant's 
said  promise,  by  expending  large  sums  of  money,  obtained 
from  defendant  and  others,  as  interest  on  said  endowment 
fund,  for  the  purpose  of  establishing  a  law  school  at  the  city 
of  Des  Moines,  Iowa,  twenty  miles  distant  from  the  said 
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town  of  Indianola.  The  defendant  says  that,  by  reason  of 
the  premises,  he  is  released  from  his  promise  to  make  said 
gift,  and  the  note  in  suit  is  wholly  without  consideration,'* 

The  fourth  paragraph  of  the  petition  reiterates  the  third 
paragraph  in  substance,  and  makes  the  further  charge  that 
plaintiff  violated  the  oral  agreement  on  which  the  promise 
was  based,  "by  using  a  portion  of  said  permanent  fund  for 
the  payment  of  its  debts,  and  for  other  wrongful  purposes/' 

To  this  answer  the  plaintiff  demurred,  on  the  following 
grounds:  "Because  it  sets  out  a  contract,  or  condition  in  a 
contract,  different  from,  and  conflicting  with,  the  note  sued 
on;  second^  that  it  sets  out  a  prior  or  contemporaneous 
agreement  or  contract,  or  condition  in  a  contract,  which  was 
not  reduced  to  writing,  and  which  was  not  made  a  part  of 
the  note  sued  on;  thirds  [this  paragraph  includes,  in  sub- 
stance, the  first  and  second;]  foxcrth^  because  the  giving  of 
the  note  was  the  promise  and  obligation  of  the  defendant  to 
pay  the  amount  of  said  note,  and  that  any  condition  in  the 
gift,  or  the  use  of  the  appropriation  of  the  said  fund,  or  the 
proceeds  arising  therefrom,  must  be  embraced  in  and  form  a 
part  of  the  contract ;^/?^A,  that  the  appropriation,  or  the  use 
of  the  funds  given  or  contributed  by  others  to  the  endow- 
ment fund,  constitute  no  defense  to  the  note  sued  on."  Tlie 
seventh  and  eighth  paragraphs  of  the  demurrer  are  substan- 
tially repetitions  of  some  of  the  foregoing.  The  demurrer 
was  overruled.     Plaintiff  excepted  and  appeals. 

W,  H.  Berry  and  Nourse^  Kauffman  ds  Guernsey^  for 
appellant. 

P.  Odd  Bryan^  for  appellee. 

RoTHBOOK,  J. — The  note  sued  upon  is  still  in  the  hands  of 
tlie  payee;  and,  notwithstanding  the  use  of  the  words  ** value 
r:M53ived,"  the  question  of  consideration  is  still  open.  In  the 
ca«  of  Abhott  V.  Hendricks^  1  Man.  &  G.  791,  the  consid- 
eration recited  was  "for  commissions  due  to  the  plaintiff  for 
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business  transacted  for  the  defendant."  The  defendant  was 
allowed  to  show  that  the  note  was  given  for  services  to  he 
thereafter  rendered,  and  that  there  was  failure  of  considera- 
tion because  the  services  had  not  been  rendered.  It  has  long 
been  a  settled  principle  that,  as  between  the  maker  and  the 
payee  of  a  promissory  note,  the  defense  of  want  of  consid- 
eration may  be  interposed.  Such  a  defense  does  not  affect 
the  terms  of  the  written  agreement  or  payment,  or  the  par- 
ties to  whom  the  same  is  to  be  paid.  A  gift  is  not  complete 
until  the  money  or  projperty  constituting  the  subject  of  the 
gift  is  actually  delivered,  and  before  such  delivery  the  gift 
may  be  revoked.  A  promise  to  give  money  cannot  be 
enforced  even  when  put  in  the  form  of  a  promissory  note. 
Phelps  V.  Phelps^  28  Barb.  121 ;  Fink  v.  Cox,  18  Johns.  145. 
The  delivery  of  the  note  was  simply  the  delivery  of  the  thing 
promis^.  Starr  v.  Starr,  9  Ohio  St.  75.  To  this  doctrine, 
however,  there  must  be  added  the  qualification  that  the  benefits 
to  be  derived  from  founding  a  school,  church,  or  other  institu- 
tion of  similar  character,  may  furnish  a  good  consideration  for 
a  promise.  It  must  also  be  remembered,  in  the  case  before  us, 
that  such  consideration  is  not  advanced  by  plaintiff,  and  the 
only  reference  to  its  existence  is  contained  in  the  paragraphs 
of  the  answer  assailed  by  the  demurrer;  the  other  paragraph 
setting  up  a  total  want  of  consideration.  Where  a  note, 
however,  is  based  on  a  promise  to  give  for  the  support  of 
the  objects  referred  to,  it  may  still  be  open  to  this  defense, 
unless  it  shall  appear  that  the  donee  has,  prior  to  any  revo- 
cation, entered  into  engagements  or  made  expenditures  based 
on  such  promise,  so  that  he  must  suffer  loss  or  injury  if  the 
note  is  not  paid.  This  is  based  on  the  equitable  principle 
that,  after  allowing  the  donee  to  incur  obligations  on  the 
faith  that  the  note  would  be  paid,  the  donor  should  be 
estopped  from  pleading  want  of  consideration. 

There  is  nothing  in  the  pleadings  to  show  that  the  defend- 
dint  ought  to  be  estopped  from  setting  up  want  of  considera- 
tion; and,  in  the  absence  of  anything  of  that  character,  he 
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need  not  be  very  particular  as  to  what  reasons  he  shall 
assign  for  such  defense  to  a  promise  to  give.  The  obliga- 
tions and  expenditures  on  the  part  of  the  donee  which  might 
prevent  the  interposition  of  the  defense  of  want  of  consider- 
ation must  be  directly  in  the  line  of  the  purpose  for  which 
the  gift  of  the  note  or  promise  to  give  was  intended.  A 
diversion  of  the  funds  to  other  purposes,  contrary  to  the 
intent  of  the  donor,  would  certainly  be  a  good  excuse  for 
withholding  the  consummation  of  the  gift;  and,  if  the  plaint- 
iff is  diverting  the  funds  created  by  the  donations  to  pur- 
poses not  contemplated  at  the  time  of  the  gift,  but  in  viola- 
tion of  the  agreement  on  which  the  promise  was  based,  in 
such  a  manner  as  to  show  want  of  good  faith  on  the  part  of 
the  donee,  the  proof  of  such  diversion  is  a  defense  to  the 
note  in  the  nature  of  a  failure  of  consideration. 
The  demurrer  to  the  answer  was  properly  overruled. 

Affibmeo. 


The  Sandwich  Ma-nctp'o  Co.  v.  Trindlk. 

1.  Sale  of  Machine:  warea.ntt:  instructioxs.    In  an  action  for  the 

price  of  a  haryest'Cr,  where  faiiare  of  warranty  was  relied  on  by  the 
defendant,  the  court  instructed  the  jury  on  the  oral  contract  of  war- 
ranty, as  claimed  by  defendant,  and  also  upon  the  theory  that  the 
printed  warranty  delivered  with  the  machine  was  all  of  the  contract, 
and  that  it  could  not  be  varied  by  parol.  Held  that,  since  there  was  no 
material  variance  between  these  contracts,  plaintiff  was  not  prc^judioed 
by  the  instructions. 

2.  ■;  ■:  sxn3STANTi\L  cotf PiiiANCB.  It  was not error to instruct 
the  jury  that  a  Buhsi  mtial  compliance  with  the  contract  was  all  that 
was  required  of  defendant,  where  his  duties  under  the  contract  were 
cleary  defined  in  other  instructions. 

3.  ; :  failure:  noticb:  return  of  machine.   The  machine 

in  controversy  was  sold  under  a  warranty  providing  that  the  defendant 

•  should  have  one  day  to  give  it  a  fair  trial,  and,  if  it  did  not  work,  that 
^mitten  notice,  stating  wherein  it  failed,  should  be  given  to  the  agent  and 
to  the  plaintifl',  and  that  the  continued  possession  of  the  machine,  or  a 
failure  to  give  such  notice,  should  be  evidence  that  the  warranty  was  fnl- 
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filled.  The  agent  sent  an  expert  to  set  np  the  machine,  and  was  pres* 
ent  on  the  next  morning,  when  it  failed  to  work,  and  informed  the  defend- 
ant that  he  would  have  an  expert  there  on  a  subsequent  day,  which  he 
did,  the  agent  also  being  present.  Jl^ld  that,  under  these  ciroum' 
stances,  no  notice  of  the  failure  of  the  machine  was  necessary,  and  that 
defendant's  attempt  to  use  the  machine  for  a  few  days  longer  was  not  a 
forfeiture  of  his  rights  under  the  warranty,  provided  he  returned  the 
machine  within  a  reasonable  time. 

Appeal  from  Franklin  District  Court. 

Wednesday,  June  8. 

Action  at  law  to  recover  $175  for  a  harvester  and  binder 
which  the  plaintiff  claims  it  sold  the  defendant.  The  defendant 
alleged  in  his  answer  that  he  took  the  machine  from  plaint- 
iff's agent  on  trial,  with  the  agreement  that,  if  it  worked 
satisfactorily,  he  would  buy  the  same;  that  said  machine 
failed  to  work,  and  defendant  returned  the  same  as  agreed. 
The  plaintiff  in  reply  alleged  that  the  contract  of  sale  was 
in  writing,  and  that  the  machine  "  was  not  returned  until 
long  after  it  was  taken,  and  no  notice  was  given  plaintiff  or 
its  agents  of  any  defect  in  the  machine;  that  said  machine 
was  not  defective,  and  an  opportunity  was  not  given  plaintiff 
or  his  agent  to  adjust  the  machine,  or  put  a  new  one  in  its 
place."  There  was  a  trial  by  jury,  and  a  verdict  and  judg- 
ment for  the  defendant.     Plaintiff  appeals. 

Henley  cfe  Heminway^  for  appellant. 

D.  W.  Dow^  for  appellee. 

KoTHEooK,  J. — ^The  printed  warranty  upon  which  the 
plaintiff  relies  is  as  follows:  "  The  Reliance  self-binding 
harvester  is  purchased  and  sold  subject  to  the  following  war- 
ranty and  agreement,  and  no  one  has  any  authority  to  add  to, 
abridge,  or*  change  it  in  any  manner:  That  it  is  well  made 
of  good  material,  and  with  proper  management  it  is  capable 
of  doing  first-class  work ;  that  the  purchaser  shall  have  one  day 
to  give  it  a  fair  trial,  and,  if  it  should  not  work  well,  written 
notice,  stating  wherein  it  fails,  is  to  be  given  to  the  agent  from 


Digitized  by 


Google 


603  SUPREME  COURT  OF  IOWA, 

The  Sandwich  ManaTg  Co.  t.  Trliidle. 

whom  it  18  received,  and  to  the  Sandwich  Manufacturing  Co., 
at  Sandwich,  Illinois,  and  reasonable  time  allowed  to  get  to  it, 
and  remedy  the  defects,  if  any,  (the  purchaser  rendering 
necessary  and  friendly  assistance,)  when,  if  it  cannot  be  made 
to  do  good  work,  it  shall  be  returned  to  the  place  where 
received,  and  a  new  machine  given  in  its  place,  or  the  notes 
and  money  refunded,  which,  when  done,  shall  be  the  settle- 
ment of  the  whole  transaction.  Continued  possession  of  the 
machine,  or  failure  to  give  notice  as  above,  shall  be  evidence 
that  the  warranty  is  fulfilled." 

The  facts  are  that   the  defendant  made  an  oral  contract 

with  plaintiff's  agent,  by  which  he  was  to  take  the  machine, 

and  pay  $175  for  it  after  trial  if  it  did  ffood  work, 

1.  8AL«  o'  J  \.        J    , 

warranty-       ^         ^^  ^^^  ^^^  ^^  good  work  he  was  to  return  it. 

instructions,  ^he  printed  warranty,  above  set  out,  was  delivered 
to  the  defendant  by  the  agents  who  sold  him  the  machine,  after 
the  oral  contract  was  made,  and  at  the  time  of  the  delivery  of  the 
machine.  The  court  instructed  the  jury  upon  the  contract ^as 
claimed  by  the  defendant,  and  also  upon  the  theory  that  the 
printed  warranty  was  all  of  the  contract,  and  that  it  could 
not  be  varied  by  parol.  Appellant  "insists  that  the  evidence 
conclusively  shows  that  the  sale  was  made  under  the  written 
warranty,  and  that  it  was  erroneous  to  instruct  the  jury  on 
any  other  theory.  We  are  unable  to  discover  that  there  was 
any  material  variance  between  the  written  warranty  and  that 
which  the  defendant  claimed  as  an  oral  warranty,  or  rather 
oral  contract  of  sale.  Moreover,  it  does  not  appear  that  any 
objection  was  made  by  plaintiff  to  the  parol  evidence  of  the 
sale  and  warranty.  The  plaintiff  was  not  prejudiced  by  the 
instructions  complained  of. 

It  is  urged  that  the  court  erred  in  instructing  the  jury  that 
a  substantial  compliance  with  the  contract  was  all  that  was 
2 : 1  required  of  the  defendant.     We  think  there  was 

substantial  *  .     ^i  »  .  n  ^i       •  /.  ii 

compliance  no  error  m  this,  especially  as  the  jury  were  fully 
instructed  as  to  what  acts  the  defendant  was  required  to  per- 
form to  comply  with  the  contract. 
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It  is  said  that  the  defendant  is  liable  for  the  machine 
because  he  failed  to  return  it  in  proper  time.  The  facts  are 
that  the  defendant  took  the  machine  to  his  farm 
failure:  no-  '  on  Friday.  The  agents  who  sold  the  machine 
of  BPLachine.  sent  an  expert  with  the  defendant  to  set  up  the 
machine.  On  Saturday  morning  the  machine  did  not  work 
well.  One  of  the  agents  was  present,  and  informed  the 
defendant  that  he  would  have  an  expert  there  on  Monday.  On 
that  day  the  agents  appeared  with  the  expert,  and  the  defend- 
ant continued  to  use  the  machine  until  Friday  evening,  when 
he  laid  it  aside,  and  borrowed  a  machine  to  finish  cutting  his 
harvest.  He  returned  the  machine  in  controversy  on  Mon- 
day following.  The  jury  were  warranted  from  the  evidence 
in  finding  that  the  machine  would  not  do  good  work.  The 
plaintiff's  agents  and  experts  were  with  the  defendant  when 
the  machine  was  set  up,  and  for  some  reason  they  thought  it 
necessary  to  be  on  the  ground  on  the  two  following  days. 
There  was  no  necessity,  therefore,  for  the  defendant  to  give 
notice  that  the  machine  would  not  work.  And  the  court 
correctly  instructed  the  jury  that,  if  the  machine  would  not 
work  properly,  the  defendant  was  bound  to  return  it  within 
a  reasonable  time.  This  was  what  was  required  by  the  writ- 
ten warranty  upon  which  the  plaintiff  relies. 

We  find  no  error  in  the  case.  Affirmed. 


The  OinoA.ao,  Iowa  &  Dakota   R'r   Co.  v.  Estes  bt  al. 

1.  Agency:  pacts  not  amodntikg  to:  contract  fob  right  of  way. 
The  plaintiff  beinir  about  to  bnild  its  railroad  throaffh  a  certain  town, 
many  of  the  owners  of  land  crossed  by  the  road  were  disposed  to  donate 
the  right  of  way;  and  some  of  them,  not,  however,  being  agents  of  the 
company,  visited  the  defendant,  and  sought  to  have  her  donate  the  right 
of  way  over  her  land,  which  she  stated  to  them  she  would  do,  but  she 
did  not  constitute  them  her  agents  to  tender  the  right  of  way  to  the 
company.  Held  that  a  tender  by  them  of  the  right  of  way  did  not 
bind  her,  nor  prevent  her  from  afterwards  recovering  compensation,  by 
condemnation  proceedings,  for  the  damages  to  her  land. 
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2.  Prooedure:  sbtting  aside  obdbb:  kotics.    Where  a  motion  to 

change  the  record  by  setting  aside  an  order  is  made,  the  party  adversely 

interested  shoald  have  notice;  {Townsend  v,  Wisner^  62  Iowa,  672;) 

but  when  the  adverse  coansel  appear  in  the  case,  and  are  heard  upon 

,   the  merits,  the  failure  to  give  sach  notice  is  immateriaL 

8.  :  injunction:   dismissal  after  advebsb  dbtbrutnation. 

The  plaintiff  in  an  ii^onction  sait  ought  not  to  be  allowed  to  have  it 
dismissed  after  it  has  been  tried,  sabmitted,  and  virtually  determined 
adversely  to  him. 

Appeal  from  Hardin  Circuit  Court. 

Wednesday,  June  8. 

This  action  was  brought  by  the  Chicago,  Iowa  &  Dakota 
Railway  Company,  appellant,  for  an  injunction  to  restrain 
the  defendants  from  interfering  with  the  plaintiff's  alleged 
right  of  way,  ^nd  also  to  restrain  them  from  prosecuting 
proceedings  for  the  assessment  of  damages  under  the  statute. 
The  court  dismissed  the  plaintiff's  petition,  and  rendered 
judgment  in  favor  of  the  defendants  for  costs.  The  plaintiff 
appeals. 

John  Porter  and  Weaver  cfe  Baher^  for  appellant. 

M.  W.  Anderson  and  Nagle  <6  Blrdsally  for  appellees. 

Adahs,  Cu.  J. — The  defendant,  Sarah  M.  Estes,  was  the 
owner  of  certain  land  adjacent  to  the  town  of  Iowa  Falls, 
1.  aoenot:  through  which  the  plaintiff  desired  to  construct 
amonntliig  to:  its  road.  Other  land  owners  in  the  neighbor- 
right  oi  way.  hood,  mostly  citizens  of  Iowa  Falls,  felt  disposed 
to  donate  to  the  company  a  right  of  way  through  their  lands. 
Some  of  them  felt  anxious  that  the  defendant,  Mrs.  Estes, 
should  donate  a  right  of  way  through  her  land.  Two  of  the 
citizens,  acting  for  themselves,  and  claiming  to  act  as  a  com- 
mittee of  others,  visited  Mrs.  Estes  to  ascertain  what  she 
would  do.  According  to  their  testimony,  she  said  that  she 
would  donate  a  right  of  way,  but  greatly  wished  that  the 
company  would  run  north  of  her  barn.  According  to  her 
testimony,  she  said  that  she  would  donate  a  right  of  way  if 
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the  company  would  rnn  north  of  her  barn.  The  fact  seems 
to  be  that  the  company  ran  south  of  her  barn.  "We  do  not 
feel  called  upon  to  determine  what  she  said.  The  persons 
who  visited  her  were  neither  her  agents,  nor  those  of  the 
company.  It  is  not,  indeed,  we  think,  claimed  that  any  con- 
tract arose  at  the  time  they  visited  her.  One  of  them,  how- 
ever, testified  that  he  afterwards  called  upon  the  company, 
and  tendered  the  ground  in  question  to  the  company.  This, 
we  understand,  id  relied  upon  as  constituting  the  contract; 
but  we  do  not  think  that  it  can  be  so  considered.  The 
alleged  tender  could,  at  most,  be  a  mere  communication  to 
the  company  of  what  had  been  said  by  Mrs.  Estes.  But 
that  was  not  a  communication  to  the  company  having  tbe 
force  of  an  offer,  unless  the  person  making  the  communica- 
tion was  authorized  to  represent  Mrs.  Estes  in  the  matter, 
and  there  is  no  evidence  that  he  was.  It  may  be  that  Mrs. 
Estes  presumed  that  her  words  would  be  communicated  to 
the  company.  But  she  had  a  right  to  assume  that  no  con- 
tract could  arise  between  her  and  the  company  until  she  sent 
an  agent  to  the  company,  or  the  company  to  her,  who  had 
the  power  to  treat  in  the  matter,  to  the  end  that  her  rights 
might  be  fully  protected,  and  nothing  left  to  misconstruction 
as  to  the  location  of  the  road  or  otherwise.  In  our  opinion, 
the  evidence  did  not  show  that  the  plaintiff  acquired  the 
right  of  way  in  question. 

It  is  contended  by  the  plaintiff  that  at  the  time  the  court 

dismissed  its  petition,  and  rendered  judgment  on  the  merits 

•  ««/x^-^       f<>r  the  defendants,  the  action  had  been  with- 

Sdoorder?^    drawn  by  the  plaintiff.     The  facts  appear  to  be 

uotice.  ^jj^^  ^j^Q  ^gg  ,^j^g  ^j.j^  j^qJ  submitted  and  held 

under  advisement  from  one  term  to  the  next.  The  court 
then  announced  the  conclusion  at  which  it  had  arrived,  which 
was  adverse  to  the  plaintiff.  Thereupon  the  plaintiff  asked 
leave  to  withdraw  the  action  without  prejudice,  which  was 
granted,  and  an  order  was  entered  accordingly.  Afterwards 
the  defendants  moved  to  set  aside  the  order,  and  reinstate 
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the  case,  and  for  a  .decree  on  the  merits.  The  court  over- 
ruled  the  motion,  but  afterwards,  upon  the  motion  being 
renewed,  the  court  sustained  it.  All  this  was  done  at  the 
same  term.  Ko  formal  notice  of  the  renewal  of  the  defend- 
ants' motion  appears  to  have  been  served  upon  the  plaintiff 
or  its  counsel.  The  plaintiff  assigns  the  action  of  the  court 
in  this  respect  as  error.  The  court  has  control  of  its  records 
during  the  term,  and  may,  for  good  cause  shown,  change  an 
order  made  during  the  term.  Where  a  motion  to  change  the 
record  by  setting  aside  an  order  is  made,  the  party  adversely 
interested  should  have  notice,  {Townsend  v.  Wisner^  62 
Iowa,  672,)  but  when  the  counsel,  as  in  this  case,  appear  to 
the  motion,  and  are  heard,  and  no  prejudice  results  from  a 
want  of  formal  notice,  it  does  not  appear  to  us  that  such  notice 
is  necessary.     The  case  having  been  fully  tried,  submitted, 

and  virtually  determined,  we  think  that  the  court 

i"smissai  Bhould  have  refused  leave  to  withdraw,  and  that 
Sctermiu^  the*  court  was  not  in  error  in  sustaining  the 
^^^^'  defendants'  motion  afterwards  for  the  reinstate- 

ment of  the  case,  and  the  rendition  of  a  decree. 

Affibked. 


Haisch  v.  The  Keokuk  &  Dks  Moines  R'y  Co. 

1.  Surface-water:  obstkuction  by  railroad:  statute  op  wmita- 
TI0N8.  Where  a  railroad  compaDy  coR&iructs  a  passage  through  its 
embankment  to  allow  tlie  escape  of  surface- water,  it  may  be  that  an 
action  for  damages  caused  by  the  iiisufiicieDcy  of  t^e  outlet  would  not 
be  barred  in  five  years  from  the  discovery  of  the  insuflSciency;  {Drake  v. 
Railroad  Co,,  63  Iowa,  302;)  but  where  the  opening  was  designed  for  a 
cattle-way,  and  was  not  practicable  for  a  water- way,  the  case  was  the 
same  as  if  the  embankment  had  been  solid ;  that  is,  the  iignry  was  per^ 
manent  and  the  damages  entire,  and  the  right  of  action  accrued  as  soon 
ae  the  embankment  was  made  or  the  injury  discovered,  and  was  barred 
in  five  yearn  from  that  time.  (Compare  Siodghill  v,  Raihvad  Co.,  53 
Jowa,  341,  and  Van  Orsdol  f».  Raihoad  Co.,  £6  Id.,  470.) 
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Appeal  from  Zee  Circuit  Gosurt. 

Wednesday,  June  8. 

This  is  an  action  at  law  ^)y  which  the  plaintiff  seeks  to 
recover  damages  of  the  defendant  because  its  railroad  em- 
bankment obstructs  the  natural  flow  of  surface-water,  whereby 
the  water  stands  upon  part  of  plaintiff's  farm,  to  his  injury. 
There  was  a  trial  by  jury,  which  resulted  in  a  verdict  and 
judgment  for  the  plaintiff.     Defendant  appeals. 

Ander%on^  Davis  &  Hagerman^  for  appellant. 

Craig^  McCrary  <&  Craig^  for  appellee. 

EoTHBOCK,  J. — The  railway  embankment  was  built  in 
1875,  and  has  been  maintained  in  substantially  the  same  con- 
dition from  that  time  to  the  present.  The  line  of  road  at 
the  point  opposite  the  plaintiff's  land  is  near  the  Des  Moines 
Biver.  The  plaintiff's  farm  does  not  abut  upon  the  railroad 
right  of  way.  The  nearest  point  is  about  forty-five  rods 
away.  The  land  which  it  is  claimed  has  been  injured  by 
the  embankment  is  about  six  hundred  yards  distant  from  the 
railroad  embankment.  The  evidence  shows  that  the  alleged 
injury  to  plaintiff's  land  commenced  in  the  year  1875,  and 
has  been  practically  continuous  since  that  time.  This  action 
was  commenced  in  October,  1884.  Among  other  defenses, 
the  defendant  pleaded  the  statute  of  limitations;  and  it  is 
claimed  in  argument  that,  as  the  railroad  embankment  was 
a  permanent  structure,  which  has  never  been  changed,  the 
plaintiff's  right  of  action  for  damages,  and  his  entire  right 
of  recovery,  accrued  when  the  embankment  was  made,  or,  at 
the  latest,  as  soon  as  it  was  discovered  that  the  plaintiff's 
land  was  injured  thereby.  We  quote  the  reply  of  counsel 
for  appellee  to  this  proposition.  It  is  as  follows:  "(1)  If 
the  embankment  had  been  solid  throughout,  so  as  to  neces- 
sarily prevent  the  passage  of  the  water,  then  the  injury 
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would  have  been  permanent,  and  the  damages  entire, 
and  would  have  been  done  at  the  time  the  embank- 
ment was  put  in.  But  the  embankment  was  not  solid.  An 
opening  was  made  in  the  embankment  near  where 
the  water  formerly  found  its  outlet,  but  the  defendant 
neglected  to  make  and  keep  it  sufficient,  when  defendant 
could  have  made  the  outlet  sufficient  at  a  reasonable  expendi- 
ture. The  injury  was  the  neglect  to  make  the  outlet  suffi- 
cient, and  there  is  no  presumption  that  this  neglect  would 
continue.  If  the  defendant  had  furnished  no  passage  what- 
ever for  the  water,  it  would  have  presented  a  different  ques- 
tion. But  the  defendant,  in  constructing  its  embankment, 
made  a  bridge  or  trestle-work,  some  fifty  feet  long,  near 
where  the  water  formerly  flowed,  but  such  passage-way 
proved  defective  and  insufficient,  and  defendant  neglected  to 
make  it  sufficient,  when  defendant  could  have  done  so  by  a 
reasonable  expenditure.  It  was  not  the  embankment  which 
was  the  cause  of  the  injury,  but  the  defect  in  the  outlet 
When  this  defect  can  be  removed  by  a  reasonable  expendi- 
ture, the  injury  cannot  bo  said  to  be  permai^nt.'' 

Now,  this  reasoning  would  be  a  sufficient  answer  to  the 
position  of  appellant  if  the  defendant  did  in  fact  attempt  to 
make  a  water-way  through  its  embankment.  If  such  was 
the  fact,  the  case  would  probably  be  within  the  rule 
announced  in  Drake  v.  Chicago^  R.  I.  <&  P.  Railroctd  Co,^ 
63  Iowa,  302.  But  the  evidence  shows,  without  contradic- 
tion, that,  when  the  railroad  was  constructed,  one  Adam 
Hine  was  the  owner  of  the  land  through  which  it  was  built. 
He  owned  the  land  on  both  sides  of  the  right  of  way;  and 
at  his  instance,  and  by  his  procurement,  the  company  put  in 
piling,  and  laid  the  track  upon  trestle-work  for  a  sufficient 
space  to  allow  cattle  to  pass  from  one  field  into  the  other. 
It  was  not  designed  as  an  outlet  for  water,  was  not  adapted 
to  that  purpose,  and  the  proof  shows  that  it  is  not  practica- 
able,  by  excavation,  to  make  a  water-way  of  it.  It  appears 
to  us  that  the  undisputed  facts  of  the  case  bring  it   fully 


Digitized  by 


Google 


JUNE  TEEM,  18S7.         •  609 

Johnson  v.  Brown. 

within  the  rule  of  the  cases  of  Stodghill  v,  Chicago^  R.  I.  dk 
P.  Ry  Co,<i  53  Iowa,  311,  and  Van  Orsdol  v,  Burlington^ 
C.  R.  c&  N.  Ry  Co,,  66  Id.,  470. 

We  tliink  the  cause  of  action  is  barred  by  the  statute  of 
limitations,  and  that  the  court  should  have  so  instructed  the 
jury,  as  requested  by  the  defendant.  Rbtebsed. 


Johnson  v.  Bbown. 


1.  Tax  Sale  and  Deed:  notice  to  redeem:  fboof.  The  holder  of  a 
tax-sale  certificate,  in  an  affidavit  written  on  the  same  paper  whereon 
appeared  the  notice  of  tbe  expiration  of  the  time  for  redemption, 
and  the  affiJavit  sbowinsr  its  publication  in  a  newspaper,  stated  that 
he  was  "the  holder  of  the  certificate  of  purchase  described  in  the 
within  notice,  and  that  said  notice  was  served  on  the  within  named  T. 
J.,  in  the  manner  and  form  as  shown  by  the  within  and  foregoing^  return." 
Held  that  this  affidavit  referred  with  sufficient  explicitness  to  the 
affidavit  showin$2:  publication  of  the  notice,  and  constituted  firood  proof 
of  service.    (Compare  Stull  r.  Moore,  70  Iowa,  149.) 

Appeal  from  Ringgold  Circuit  Court, 

Wednesday,  Junk  8. 

Action  to  enforce  plaintiff's  alleged  right  to  redeem  from 
certain  tax  sales.  A  decree  granting  plaintiff  the  relief 
prayed  for  was  rendered  by  the  circuit  court.  Defendant 
appeals. 

T.  M,  Stuart^  for  appellant. 

J.  W.  BrocTcety  for  appellee. 

Beck,  J. — I.  Eliza  A.  Johnson  was  substituted  as  plaintiff, 
and  the  decree  was  rendered  in  her  favor.  No  questions  are 
raised  involving  plaintiff  *s  title  to  the  land,  or  the  regular- 
ity of  the  tax  sales. 

II.  Plaintiff  claims  the  right  to  redeem  upon  the  ground 
that  the  proof  of  the  service  of  notice,  by  publication  of  the 
Vol.  LXXI— 39 
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expiration  of  the  time  within  which  redemption  from  the  tax 
sale  is  authorized,  as  prescribed  by  the  statute,  was  not  made. 
The  alleged  defect  in  such  proof  is  in  the  affidavit  of  the 
holder  of  the  certificate,  which  is  in  the  following  language: 
"  I,  J.  N.  Brown,  being  duly  sworn,  on  oath  say  that  I  am  the 
holder  of  the  certificate  of  purchase  described  in  the  within 
notice,  and  that  said  notice  was  served  on  the  within  named 
Theodore  Johnson  in  the  manner  and  form  as  shown  by  the 
within  and  foregoing  return."  This  affidavit  was  written  or 
printed  upon  the  same  paper  whereon  appeared  the  notice 
and  the  affidavit  showing  its  publication  in  a  newspaper.  It 
is  insisted  that  this  affidavit  fails  to  refer  with  sufficient 
explicitness  to  the  paper  stating  the  facts  it  verifies.  There 
can  be  no  doubt  that  the  affiant  refers  to  the  affidavit  show- 
ing publication  which  appears  upon  the  same  paper.  The 
affidavit  in  this  regard  is  more  explicit  than  like  proof  held 
good  in  Stall  v.  Moore^  70  Iowa,  149.  Indeed,  in  our  opin- 
ion, it  refers  with  absolute  certainty  to  tlie  paper,  which  by 
virtue  of  such  reference,  becomes  a  part  of  it.  We  conclude 
that  plaintiff  fails  to  show  a  right  to  redeem  from  the  tax 
sale.  Reversed. 


Miller  v.,  Wilson  et  al. 

KiNNERSLY  V.  LeB  ET  AL. 


1.  Property:  real  or  personal:  machinery  for  mill:  order  op 
LIEN.  The  owners  of  a  mill  held  it  subject  to  a  recorded  lien  for  pur- 
chase-money, and  they  purchased  certain  machinery  to  be  annexed  to  the 
mill,  and  the  machinery  had  been  delivered  on  the  ground,  and  it  was 
their  intention  to  annex  it,  and  they  had  be^un  the  erection  of  a  build- 
ing in  which  the  machinery  was  to  be  placed,  but  none  of  it  had  been 
put  in  place.  Held  that  tfie  machinery  was  as  yet  personal  property, 
and  that  a  chattel  mortgage  then  placed  upon  it  created  alien 
which  was  superior  to  the  vendor's  lien  on  the  realty  for  purchase- 
money.  (Compare  Sotoden  ».  Craig^  26  Iowa,  156,  and  First  Nat.  Bank 
of  Waterloo  v.  Elmore,  52  Id.,  541.) 
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Appeal  from  Van  Buren  Diatrvct  Coxvrt. 
Wednesday,  June  8. 

Ik  1880,  J.  J.  Kennersly  was  the  owner  of  certain 
real  estate  on  which  was  sitaated  a  mill,  the  machinery 
in  whicU  was  propelled  by  water.  In  December  of  that  year 
he  sold  the  real  estate  to  A.  P.  Lee;  and,  as  a  large  portion 
of  the  purchase-money  was  not  paid,  Kinnersly  and  Lee 
entered  into  a  written  contract  whereby  the  former  reserved 
and  was  entitled  to  a  vendor's  lien  on  the  premises  as  secu- 
rity for  the  payment  of  the  purchase-money.  This  contract 
was  duly  recorded  on  the  second  day  of  December,  1880. 
After  such  purchase,  J.  W.  Wilson  became  interested  therein 
as  a  partner  with  Lee,  and  it  was  determined  to  operate  the 
mill  wholly  or  in  part  with  steam-power.  Wilson,  for  the 
partnership,  purchased  of  Fowler,  in  Illinois,  a  steam- 
engine  and  other  machinery,  partly,  at  least,  on  credit,  and  the 
same  was  shipped  to  Keosanqna  for  the  purpose  above 
stated.  Miller  claims  that  Wilson  «fe  Lee  became  indebted 
to  him  on  or  about  June  1,  1881,  and  on  the  thirteenth 
of  that  month  they  gave  him  a  mortgage  on  said  engine  and 
other  machinery  to  secure  such  indebtedness.  The  mortgage 
was  duly  recorded  on  the  day  it  was  executed.  Miller 
claims  that  such  engine  and  machinery,  at  the  time  the  mort- 
gage was  given,  was  personal  property.  Afterwards,  in 
July,  Wilson  <&  Lee  gave  Fowler  a  mortgage  on  the  same 
machinery  as  was  covered  by  the  Miller  mortgage,  and 
Fowler  also  claims  that  the  same,  at  the  time  his  mortgage 
was  executed,  was  personal  property. 

The  first  of  the  above  actions  was  brought  to  foreclose 
Miller's  mortgage.  Fowler  and  Kinnersly  were  made 
defendants.  The  former,  in  a  cross-petition,  asked  a  fore- 
closure of  his  mortgage,  and  Kinnersly  pleaded  that  such 
engine  and  other  machinery  was  attached  to  and  had  become  a 
part  of  the  real  estate,  and  therefore  his  vendor's  lien  was  the 
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prior  lien.  The.  second  action  was  brought  to  foreclose  such 
vendor's  lien,  and  Miller  and  Fowler  were  made  defendants, 
and  the  issues  therein  were  the  same,  in  substance,  as  in  the 
other  action.  Evidence  was  taken  in  the  first  action  only, 
which,  by  agreement,  was  considered  in  the  second  action, 
and  both  were  submitted  together.  They,  however,  were  not 
consolidated,  and  separate  judgments  were  entered  in  each. 
The  court  found  and  determined  in  the  first  action  that  the 
Miller  mortgage  was  a  valid  lien  on  the  property  therein 
described,  and  foreclosed  the  same,  and  also  held  that  it  was 
prior  to  the  liens  of  Fowler  and  Kinnersly.  The  court  fore- 
closed the  Fowler  mortgage,  and  held  that  it  was  prior  to  the 
lien  of  Kinnersly.  The  latter  and  Fowler  appeal.  In  the 
second  action  the  court  foreclosed  Kinnersly's  lien  on  the 
real  estate,  and  in  other  respects  the  judgment  is  the  same 
as  in  the  first  named  action.  From  this  jndgment  Kin- 
nersly and  Fowler  appeal. 

Wherry  cj6  Walker^  for  Kinnersly. 

Wm.  Moore^  for  Fowler. 

Sloauy  Work  <&  Brown,  for  Miller. 

Seevers,  J. — I.  Counsel  for  the  appellant  insists  that 
under  the  issues  it  becomes  necessary  to  determine  whether 
there  was  any  consideration  for  the  Miller  mortgage,  and,  if 
so,  whether  the  indebtedness  secured  thereby  has  not  been 
paid.  Counsel  for  the  appellee  insist  that  no  such  defense 
as  a  want  or  a  failure  of  consideration  is  pleaded,  and  we 
incline  to  think  that  the  position  of  the  appellee  must  be 
sustained;  but  it  is  not  necessary  to  determine  such  question, 
for,  after  a  careful  examination  of  the  evidence,  we  reach  the 
conclusion  that  appellants  have  failed  to  establish  such 
defense,  or  that  any  portion  of  the  Miller  mortgage  has  been 
paid,  by  a  preponderance  of  the  evidence.  The  burden  of 
proof  to  establish  such  defense  is  on  the  appellants,  and  we  have 
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reached  the  conclusion  that  a  preponderance  of  the  evidence 
is  in  faror  of  the  plaintiff  as  to  both  questions.  On  the  side 
of  the  appellee,  there  are  the  notes  and  the  mortgage,  and 
the  evidence  of  Miller  and  Lee,  who  both  testify  that  there 
was  an  actual  indebtedness  secured  by  the  mortgage,  and^ 
that  it  had  not  been  paid;  and  upon  the  other  side  there  is 
little  evidence  which  tends  to  show  that  there  was  no  consid- 
eration for  the  mortgage.  It  is  true,  counsel  for  the  appellants, 
in  an  ingenious  argument,  insist  that  Miller  and  Lee  are 
unworthy  of  belief  because  of  contradictory  and  manifestlj'* 
untrue  statements  made  by  them.  If  this  is  conceded, 
there  remain  the  notes  and  mortgage,  and  we  fail  to  find 
sufficient  evidence  showing  a  failure  of  consideration,  even 
if  the  evidence  of  Miller  and  Lee  is  rejected.  But  we  can- 
not say  that  such  evidence  is  unworthy  of  belief.  The  matters 
relied  on  as  being  sufficient  in  this  respect,  when  fairly  and 
impartially  considered,  fail  to  satisfy  us  that  the  material 
facts  testified  to  by  them  are  false.  There  is  no  evidence 
tending  to  show  payment,  unless  the  evidence  of  Fowler  can 
be  so  regarded.  The  evidence  of  Miller,  Lee  and  Brown 
creates  a  preponderance  in  favor  of  the  proposition  that 
Fowler  is  mistaken  as  to  material  facts  testified  to  by  hiip. 

II.     The  next  question  discussed  by  counsel  is  whether,  at 

the  time  Miller's  mortgage  was  executed,  the  property  therein 

described  was  personal   property.     We  find  the 

1    PBOPBBTYl  A         *  •f 

real  or  per-  '    fact  to  bc  that,  at  the  time  the  Miller  mortga^^o 

iional:  ma-  ,    V«..,  ^  -r        i      -i  i 

chiaoryfor      ^y^s  executed,  Wilson  and  Lee  had  commenced  a 
of  ileus.  building  on  the  real  estate  purchased  of  Kin- 

nersly,  and  about  forty  feet  distant  from  the  mill,  in  which 
the  engine  and  boiler  were  to  be  placed,  and  the  former  con- 
nected by  a  shaft  with  the  machinery  in  the  mill.  We 
further  find  that,  at  the  time  the  mortgage  was  executed,  none  of 
the  machinery  was  attached  to  the  real  estate,  nor  had  it  been 
put  in  place.  It  seems  to  us  that  there  is  a  preponderance 
of  evidence  in  favor  of  the  proposition  just  stated.  Coun- 
sel for  appellant  have  separated  the  act  of  annexation  into 
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five  parts,  and  insist — Firsts  that  the  machinery  was  par- 
chased  to  be  annexed;  second^  it  was  the  intention  to  annex 
it;  thirdj  it  was  shipped  and  delivered  on  the  gronnd  for  that 
purpose;  fourth^  commencement  of  the  work  on  its  actual 
'annexation;  fifths  actually  connecting  or  putting  it  together. 
The  first  three  propositions  will  be  conceded;  but  the  last 
two,  under  the  facts,  we  find  cannot  be  regarded  as  having 
occurred  when  Miller's  mortgage  was  executed.  That  work 
had  been  commenced  for  the  purpose  and  with  the  intention 
uf  annexation  will  be  conceded,  but  the  machinery,  all  of  it, 
at  that  time,  as  we  find,  was  lying  on  the  ground  near  the 
mill,  or  in  it;  but  none  of  it,  as  we  have  said,  was  attached 
or  put  in  place;  and  therefore,  in  accord  with  the  rule 
established  in  Sowden  v.  Craig^  26  Iowa,  156,  and  First 
N(xt.  Bank  of  Waterloo  v.  Elmore^  52  Id.,  54-1,  the 
machinery  and  property  described  in  the  Miller  mortgage 
must  be  regarded  as  personal  property,  and  said  mortgage  is 
the  prior  lien  thereon.  The  Fowler  mortgage  was  executed 
about  twenty  days  after  the  one  given  to  MlHer;  and,  while 
there  had  in  the  mean  time  been  some  work  done  in  the 
direction  of  annexing  such  machinery  to  the  real  estate,  we 
think  that,  under  the  cases  above  cited,  and  particularly  the 
first  one,  such  machinery  cannot  be  regarded  as  real  estate, 
and  therefore  the  *  judgment  of  the  district  court  in  giving 
Fowler  the  second  lien  thereon  is  correct. 

Incidentally,  counsel  for  the  appellant  Kinnersly  insist 
that  the  court  erred  in  directing  the  taxation  of  costs;  but 
we  think  otherwise.  Aftirhed. 
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71    615 
82    364 

1.  Fire  Insuranoe :  pkbmature  action  on  policy:  statute.    Under  n  eisl 

Chap.  211,  LiW3  of  18^,  an  action  cannot  be  beffun  npon  a  policy  of  ^^J2i\ 

fire  insurance  within  ninety  days  after  notice  of  loss  has  been  given,  '^  ^ 

even  though  the  company  may  before  that  time  declare  absolutely  that  71   6i5| 

it  will  not  pxy  the  loss;  the  effect  of  the  statute  being  to  declare  that  ^^  ^ 

the  loss  is  not  due  until  the  expiration  of  that  time.  TP?i^ 

1Q3    3ia 

Appeal  from  Lee  Circuit  Court.  'lucT^I 

Wednesday,  June  8.  m  sooj 

71    615 

AonoK  on  a  policy  of  insurance  against  loss  or  damage  ^^71^ 
by  fire.  There  was  a  verdict  and  judgment  for  the  plaintiff,  j^^^-^. 
and  the  defendant  appeals.  |4i ^ 

Conrad  (&  Camphelly  for  appellant. 

Frank  Allyfi^  for  appellee. 

Sebvees,  J. — Counsel  for  the  appellant  insist  that  the 
judgment  of  the  circuit  court  should  be  reversed  on  three 
grounds.  It  seems  to  us  that  the  special  findings  of  the 
jury  preclude  us  from  considering  the  first  two  grounds, 
and  the  third  is  that  the  action  was  prematurely  brought. 
This  ground  is  based  upon  the  statute  which  declares  that 
no  action  on  a  policy  of  insurance  "  shall  be  began  within 
ninety  days  after  notice  of  the  loss  has  been  given."  Laws 
1880,  (?.  211;  Miller's  Code  1880,  p.  299.  It  is  conceded 
that  this  action  was  commenced  before  the  expiration  of 
ninety  days  after  the  notice  of  the  loss  was  given.  The 
court  instructed  the  jury  as  follows:  "There  is  a  provision 
of  the  statute  prohibiting  suits  of  this  kind  until  ninety 
days  after  the  proof  of  loss;  and,  in  the  absence  of  any 
excuse  for  so  doing,  a  suit  cannot  be  maintained  within  that 
time;  but  if  a  company  has  absolutely  refused  to  pay  a  loss, 
and  informs  a  policy-holder,  or  its  representatives,  that  it 
will  stand  a  suit,  and  will  not  pay,  or  the  like,  then  the  law 
does  not  require   a   needless  delay,  and   the   policy-holder 
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may  at  once  sue,  if  it  is  perfectly  clear   that  the  company 
does  not  intend  to  pay,  and  proposes  to  contest." 

It  will  be  observed  that  the  statute  is  clear  and  explicit, 
and  contains  no  exception  whatever,  and  yet  the  instruction 
ingrafts  on  or  injects  into  it  a  very  important  exception 
or  qualification;  and,  in  so  doing,  we  think  the  court  erred 
In  a  statutory  sense,  the  money  was  not  due  on  the  policy 
until  the  expiration  of  the  period  named  therein.  The 
holder  of  the  policy  could  not  lawfully  demand  payment 
until  that  time  had  elapsed  after  the  notice  had  been  given. 
If  the  maker  of  a  promissory  note  not  due  should  positively 
declare  and  state  that  he  would  not  pay  it  when  due,  this  would 
not  authorize  the  holder  to  bring  an  action  on  it  prior  to  the 
maturity  of  the  note.  The  same  rule  must  prevail  in  the 
present  case.  The  defendant  might  conclude  to  pay,  but 
whether  it  did  or  not  is  immaterial,  for  the  reason  that  the 
loss  was  not  due  and  payable  to  the  plaintiff  until 
the  expiration  of  ninety  days  after  the  notice  of  the  loss  was 
given,  and  tnerefore  the  court  erred  in  giving  the  foregoing 
instruction.  Bevebsed. 


Gebth  v.  Englee. 


1.  Promissory  Note:  parol  to  vary:  instance.  In  an  action  upon 
a  promissory  note  made  by  a  hasband  to  his  wife*8  father,  held  that  it 
was  not  competent  for  the  defendant  to  show  that  the  note  was  given 
merely  as  evidence  of  an  advancement  to  the  wife,  and  that  it  wa9 
made  by  the  hoitband  because  the  wife  was  insane,  and  the  husband 
received  the  money  in  trust  for  her  use  and  benefit.  (Dickson  v.  Harris, 
60  Iowa,  727,  followed.)    Bbok,  J.,  not  concurring. 

Appeal  from  Boone  Ch'cziii  Court. 

Wednesday,  June  8. 

Action  upon  a  promissory  note.     There  was  a  judgment 
upon  a  verdict  for  plaintiff.     Defendant  appeals. 

Hull  <b  WhUaker^  for  appellant. 

Crooks  c&  Jordan^  for  appellee. 
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Beck,  J. — The  action  is  upon  a  non-negotiable  promissory 
note  indorsed  to  plaintiff.  The  answer,  among  other  defenses, 
shows  that  the  note,  which  was  executed  to  Christian  Tish- 
hauser,  the  father  of  defendant's  wife,  was  executed  for  cer- 
tain moneys  given  hf'  the  father  to  the  daughter,  which  was 
to  be  considered  and  treated  as  an  advancement  in  the  set- 
tlement of  his  estate;  money  having  been  advanced  to  other 
of  his  children  in  the  same  way,  and  like  notes  taken,  which 
were  not  to  be  repaid  in  the  life-time  of  the  payee,  but  to  be 
charged  to  the  plaintiff's  wife  and  other  heirs,  respectively, 
in  the  final  settlement  of  the  estate  of  the  father,  and  that, 
plaintiff's  wife  being  insane,  the  money  was  received  by 
defendant  in  trust  for  her,  and  was  for  her  and  her  children 
expended  and  invested,  and  the  note  was  given  by  him  as 
evidence  of  the  advancement. 

There  was  evidence  introduced  on  behalf  of  defendant 
tending  to  support  this  defense,  which,  on  motion  of  plaint- 
iff, was  stricken  out,  and  a  verdict  rendered  for  plaintiff. 
This  ruling  presents  the  question  of  the  sufficiency  of  this 
defense.  We  have  nothing  to  do  with  the  evidence  further 
than  to  determine  whether  it  tends  to  support  the  defense. 
It  is  not  denied  that  it  does;  the  ground  of  the  motion  being 
that  it  does  not  tend  to  show  want  of  consideration,  but  tends 
to  contradict  and  vary  the  note.  The  motion  is  in  effect 
based  upon  the  ground  that  the  answer  pleads  no  sufficient 
defense  to  the  action.  It  is  not  disputed  that  any  defense 
good  against  the  payee  of  the  note,  were  it  in  his  hands, 
may  be  pleaded  in  this  action. 

A  majority  of  the  court  think  the  defense  was  not  good, 
and  the  evidence  therefore  was  rightly  stricken  out.  They 
are  of  the  opinion  that  the  parol  evidence  tended  to  vary  the 
note,  and  is  therefore  incompetent.  They  think  that  Dick- 
son V.  Harris^  60  Iowa,  727,  is  an  analogons  case,  and  estab- 
lishes the  applicability  to  this  case  of  the  familiar  rule 
excluding  parol  evidence  when  attempted  to  be  introduced  to 
change   a   written   instrument.     In  my  opinion,   the   facts 
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pleaded  go  to  the  coasideratioa  of  the  note.  The  defendant 
received  the  money  as  a  trustee  of  his  wife.  He  received  no 
money  in  his  individaal  capacity.  He  is  charged  person- 
ally  in  this  action,  but  he  personally  received  no  considera- 
tion. 

II.  The  evidence  also  goes  to  the  manner  of  payment  of 
the  note.  It  was  to  be  paid  from  the  wife's  share  in  the 
estate  of  her  father.  It  was,  indeed,  given  as  evidence  of  an 
advancement.  Evidence  showing  the  manner  of  payment 
of  a  note  does  not  vary  it.  See  Eu)vig  v,  FoUom^  67 
Iowa,  65. 

I  am  of  the  opinion  that  the  judgment  ought  to  be 
reversed;  but,  the  other  members  of  the  court  being  of  the 
contrary  opinion,  it  is  Affirmbd. 


71    6I8| 

'^  '^'  Davis  &  Sons  v.  Kobinson. 

1.  Bvidenoe:  pabol  to  vary  written  contract.    Where  a  written 

contract  concerning^  the  sale  of  a  new  machine  to  defendant  provided 
that  an  old  machine,  which  was  to  be  taken  in  part  payment,  wan  to  be 
delivered  at  the  time  of  reoeivingf  the  new  machine,  it  w^as  not  compe- 
tent for  defendant,  in  an  action  to  recover  the  value  of  the  old  machine 
and  the  amount  due  on  the  notes  given  for  the  new  one,  to  contradict 
the  written  contract  by  parol  evidence  that  a  delivery  of  the  old 
machine  was  to  be  made  at  a  later  time. 

2.  Prooedure:     causb    without    bvidbnoe    not    budmitteu    to 

JURY.  Where  there  was  no  evidence  of  the  wrong^f ul  suing  out  or  the 
attachment,  the  court  did  not  err  in  refusing  to  submit  to  the  juiy  a 
counter-claim  for  damages  on  that  ground. 

Appeal  from  Buchoman  Circuit  Court. 

Wednesday,  June  8. 

This  is  an  action  at  law  by  which  the  plaintiffs  seek  to 
recover  of  the  defendant  the  vaine  of  an  old  threshing- 
machine,  and  tlie  amount  dne  npon  certain  promissory  notes 
executed  by  the  defendant.     There  was  a  trial  by  jury,  and 
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a  verdict  and  judgment  for  the  plaintiffs.     The  defendant 
appeals. 

H.  W.  Holman  and  ^.  ^.  Hasnery  for  appellant. 

Chas.  E,  'Ransier^  for  appellee. 

RoTHBocK,  J. — This  is  the  second  appeal  in  this  case. 
(67  Iowa,  355).  The  opinion  on  the  former  appeal  contains 
I.  ettdevcb:  *  ^^'^  statement  of  the  facts  out  of  which  the 
S^tteu  con^  cause  of  action  arose.  It  is  unnecessary  to 
^''^^  repeat  the  facts  here.     It  is  enougli  to  say  that, 

when  the  case  was  remanded  for  a  new  trial,  tliere  was  really 
DO  defense  to  the  action  founded  upon  the  alleged  breach  of 
the  warranty  of  the  new  machine  purchased  by  the  defend- 
ant of  the  plaintiffs.  In  the  last  point  in  the  opinion,  the 
failure  to  deliver  the  old  machine  was  held  to  be  a  waiver  of 
the  warranty.  On  the  last  trial,  an  attempt  was  made  to 
change  the  issues,  and  to  prove  that  the  old  machine  was  not 
to  be  delivered  until  the  new  one  was  received  and  accepted. 
It  was  not  claimed  that  there  was  at  any  time  an  actual  deliv- 
ery  of  the  old  machine.  This  was  necessary  in  order' to  com- 
ply with  the  contract,  and  hold  the  plaintiffs  to  their  war- 
ranty; and  it  was  clearly  incompetent  for  the  defendant  to 
show  by  parol  that  the  old  machine  was  to  be  delivered  after 
he  had  tested,  tried  and  accepted  the  new  machine.  The 
written  contract  (as  we  held  on  the  former  appeal)  required 
that  the  old  machine  should  be  delivered  by  the  defendant 
at  the  time  the  new  on^  was  received.  He  cannot  be  allowed 
to  contradict  the  written  contract  by  parol  evidence  showing 
that  a  delivery  was  to  be  made  at  a  later  period.  This  is 
About  all  there  is  of  this  case.  The  court  below  ruled  that 
the  evidence  was  not  materially  different  from  what  it  was 
jn  the  former  trial,  and  directed  the  jury  to  return  a  verdict 
for  the  plaintiffs.  We  think  this  was  correct. 
The  plaintiffs  caused  an  attachment  to  be  issued  and  levied 
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upon  certain  property  of  the  defendant.     The  defendant  filed 
a  counter-claim,  in  which  he  demanded  damages' 

2    PttOCED— 

ure:  cause      for  an  alleired  wrongful  and  malicious  suinff  out 

dencenotsub-  of  the  attachment.     He  claims  that  his  counter- 
in  ittea  to 

i^^-  claim  should  have  been  submitted  to  the  jury. 

We  do  not  concur  in  his  claim.  As  it  appears  to  us,  there 
was  no  evidence  which  would  authorize  a  jury  to  find  that 
the  attachment  was  wrongfully  sued  out.  Affirmed. 


71    ftIO' 

ga   4M  BULFEE  V.  WiLLIGBOD. 

71    620 

S!L4^  1.  Will:  BBQUB8T  OF  ALL  PROPERTY  TO  WIDOW:  BLBCTiON.  Where  a 
^yl  571  testator  bequeaths  all  his  property  absolutely  to  his  widow,  it  is  not 
rni  57*i|  necessary,  in  order  that  she  may  take  under  the  ¥rill,  that  she  file  her 
^^  election  so  to  take,  instead  of  taking:  her  third  under  the  statate.  Sec- 
tion 2542  of  the  Code  does  not  apply  to  such  a  case. 
2.  :  coKSTRUCTroN :  absolute  bequest.  A  bequest  in  the  follow- 
ing form:  "I  give  and  bequeath  to  my  beloved  wife  ♦  ♦  ♦ 
all  my  property,  to  use  to  her  own  use  and  benefit  as  she  shall  deem 
best  for  herself  and  our  beloved  daughter,"  held  an  absolate  bequest  to 
the  wife,  and  that  the  daughter  had  no  recoverable  interest  in  the  prop- 
erty or  the  proceeds. 

Appeal  from  Marshall  District  Qourt. 

Thursday,  June  9. 

Plaintiff  is  the  only  child,  and  defendant  is  the  widow, 
of  George  W.  Kline,  who  died  in  1875.  Defendant  con- 
verted to  her  own  use  the  personal  property  belonging  to  the 
estate.  She  also  sold  the  real  estate  of  which  her  husband 
died  seized,  and  received  and  converted  the  proceeds  derived 
therefrom.  Plaintiff  brought  this  action  to  recover  two- 
thirds  of  the  value  of  the  personal  property  and  of  the  pro- 
ceeds of  the  real  estate.  Defendant  answered  that  the  whole 
of  the  property  was  devised  to  her  by  her  husband,  and  that 
the  will  had  been  duly  admitted  to  probate.  In  her  reply, 
plaintiff,  among  other  things,  alleged  that  defendant  did  not, 
within  six  months  after  the  probate  of  the  will,  file  her  elec- 
tion to  take  under  it.     The  cause  was  determined  in  the  dis- 
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trict  court  on  demurrer  to  the  reply.  The  judgment  was  for 
defendant.     Plaintiff  appeals. 

F,  M.  Davenport  and  0.  N.  Downa^  for  appellant. 

Brovm  <&  Carney^  for  appellee. 

Heed,  J. — ^The  bequest  to  defendant  is  in  the  following 
words:  "  I  give  and  bequeath  to  mj  beloved  wife,  Caroline 
I.  WILLS  be-     Kline,  all  my  property,  both  real  and  personal 

quest  of  all  j  •      j  j       i»  i  •    j  j 

property  to      and    mixed,   and  of   every  kind,   manner  and 

widow  *  eleC" 

uon.    '  nature,  to  use  to  her  own  use  and  benefit  as  she 

shall  deem  best  for  herself  and  our  beloved  daughter,  Anna 
M.  Kline,  after  paying  my  just  debts  and  expenses  of  my 
last  sickness  and  burial."  The  questions  arising  on  the 
record  are  (1)  whether  the  devise  was  defeated  by  the  failure 
of  defendant  to  file  her  election  to  take  under  the  will;  and, 
if  not,  (2)  whether,  under  the  will  or  the  law,  plaintiff  took 
any  interest  in  the  property,  or  its  proceeds,  for  the  recovery 
of  which  she  can  now  maintain  an  action. 

I.  Section  2452  of  the  Code  is  as  follows:  "The  widow's 
share  cannot  be  affected  by  any  will  of  her  husband,  unless 
she  consents  thereto  within  six  months  after  notice  to  her  of 
the  provisions  of  the  will  by  the  other  parties  interested  in 
the  estate,  which  consent  shall  be  entered  on  the  proper 
records  of  the  circuit  court."  It  was  not  alleged  in  the 
reply  that  the  notice  contemplated  by  this  section  was  ever 
given  to  defendant.  But  it  appears  by  the  pleadings  that 
she  took  possession  of  all  of  the  property  of  the  estate,  and 
sold  and  converted  it  to  her  own  use,  acting  on  the  assump- 
tion that  the  whole  of  it  was  given  to  her  by  the  bequest. 
As  she  acted  with  full  knowledge  of  the  provisions  of  the 
will,  perhaps  it  can  be  said  that  notice  of  its  provisions  by 
the  other  party  in  interest  was  not  required.  But  we  do  not 
think  it  necessary  to  go  into  that  question.  The  widow's 
share,  spoken  of  in  the  section,  is  that  portion  of  the  real 
and  personal  property  of  the  husband  which,  by  the  provis- 
ions of  the  statute,  descends  to  the  widow.     Code,  §§  2436, 
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2440.  Under  the  provisions  of  these  sections,  one- third  ot 
the  pei*sonal  property  not  necessary  for  the  payment  of 
debts,  and  "one-third  in  value  of  all  the  legal  and  equitable 
estate  in  real  property  possessed  by  the  husband  at  any  time 
during  the  marriage,  which  have  not  been  sold  on  execution 
or  any  other  judicial  sale,  and  to  which  the  wife  has  made 
no  relinquishment  of  her  right,-'  descends  to  her  if  she  sur- 
vive him.  By  the  provisions  of  section  2452,  tlie  right  of 
the  wife  to  take  that  portion  of  the  property  cannot  be 
affected  by  the  will  of  the  husband,  unless  slie  consents 
thereto  in  the  manner  prescribed  in  the  section.  Is  the 
right  affected  by  the  will  in  question?  Clearly,  we  think 
not.  By  section  2441,  the  widow  has  the  right  to  have  her 
distributive  share  so  set  off  as  to  include  the  ordinary 
dwelling-house  given  by  law  as  a  homestead,  or  so  much 
thereof  as  will  be  equal  to  the  share  given  her  by  section 
2440.  Her  share,  then,  would  be  affected  by  any  provision 
of  the  will  which  would  require  her  to  accept  a  smaller  i)or- 
tion  of  the  property  than  would  descend  to  her  under  the 
statute,  or  which  would  bestow  upon  her  other  property  in 
lien  of  the  homestead.  But  the  present  bequest  is  a  devise 
to  the  widow  of  all  of  the  property.  Under  it  she  took  the 
title  to  the  property,  coupled  with  the  power  to  make  abso- 
lute disposition  of  it.  Under  the  settled  rule,  it  must  be 
regarded  as  an  absolute  bequest  to  her.  See  la  re  Will  of 
Burbanky  69  Iowa,  378,  and  authorities  cited.  Her  share, 
then,  was  not  "  affected  by  the  will  of  the  husband ; "  for, 
under  its  provisions,  she  took,  not  only  the  portion  of  the 
property  which  would  have  descended  to  her  under  the  stat- 
ute, but  the  residue  of  the  estate  as  well. 

If.  What  we  have  said  substantially  disposes  of  the  other 
questions  in  the  case.  The  will  confers  upon  plaintiff  no 
2  .  ^^^     interest  either  in  the  property  or  its  proceeds. 

SebS-  *^  ^^*^J  ^^  ^^  ^^^^^  ^^  ^*'d  ^^^^  ^  ^^^^^  ^^  created 
quest.  jjj  |jg^  favor,  she  clearly  could  not  now  maintain 

an  action  for  the  recovery  of  any  portion  of  the  proceeds; 
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for  the  right  to  use  the  property  "for  her  own  use  and 
benefit "  which  was  conferred  upon  the  widow,  has  not  ter- 
minated. Tliere  is  no  provision  for  its  termination  in  the 
will. 

Upon  no  possible  construction  of  the  devise,  then,  could 
it  be  held  that  she  can  now  maintain  an  action  for  its  recovery. 

Affibmed. 


Paroell  v.  McRetnolds  et  al.,  Ex'rs. 

1.  Evidenoe:  bxclusion:  no  prejudice.    The  exclusion  of  evidence 

offered  as  a  foundation  for  the  introduction  of  books  of  account  is  no 
ground  for  complaint,  when  the  books  are  in  fact  admitted. 

2.  Witness:  competency:  wife  op  decedent  against  executor. 

Section  3^41  of  the  Code  does  not  prohibit  a  widow  from  testifying  for 
ihe  plaintiff  in  an  action  upon  an  account  against  her  husband's  execu- 
tor. The  prohibition  of  that  section  applies  only  to  actions  brought 
against  the  husband  or  wife  personally.    Beck,  J.,  dissenting. 

Appeal  from  Wapello  Circuit  Court, 

Thursday,  June  9. 

The  plaintiff,  as  the  assignee  of  W.  A.  Jordan  &  Sons,  filed 
an  account  in  the  circuit  court  sitting  as  a  court  of  probate, 
and  asked  that  the  same  be  allowed  as  a  claim  against  the 
estate  of  Solomon  McReynoIds.  The  relief  asked  was  refused, 
and  the  plaintiff  appeals. 

H.  B.  Henderahott  and  McNett  cfe  Tisdale^  for  appellant. 

IF.  W.  McCory  and  Stiles  cfe  Bearitan^  for  appellees. 

Seevbrs,  J. — I.  Plaintiff  introduced  as  a  witness  one  of 
the  assignors  of  the  account,  who  gave  evidence  tending  to 
i.  KviDRNCK:  show  that  tlic  accouut  books  of  the  assignors 
pwjuSKe.*  "*^  were  correct,  and  that  the  charges  therein  were 
made  at  or  near  the  time  of  the  transactions,  for  the  purpose 
of  laying  the  foundation  for  the  introduction  of  the  books 
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in  evidence.  Snch  books  were  offered  by  the  plaintiff,  to 
which  the  defendant  objected,  bnt  the  same  were  admitted 
subject  to  the  objection,  and  whether  they  were  afterwards 
admitted  the  abstract  fails  to  state.  As  the  books  were 
admitted,  the  court  did  not  commit  any  error  of  which  the 
appellant  can  complain.  It  is  true,  the  court  afterwards  lield 
tliat  the  evidence  of  such  assignor  was  inadmissible;  but 
this,  we  infer,  was  because  the  witness  testified,  as  the  court 
thought,  to  certain  personal  transactions  with  the  deceased, 
and  as  to  such  transactions  the  evidence  of  the  witness  was 
clearly  inadmissible.     Code,  §  3639. 

II.  The  plaintiff  introduced  as  a  witness  Eliza  McRey- 
nolds,  who  is  the  widow  of  Solomon  McReynolds,  who  gave 
2.  witness:  evidence  tending  to  show  that  the  plaintiff  was 
wifeofdewi-  entitled  to  recover.  The  defendants  objected  to 
executor.  this  evidence,  on  the  ground  that  the.witness  was 
incompetent  to  testify  under  sections  3639,  3641  and  3642 
of  the  Code.  The  court  held  that  the  witness  was  com- 
petent under  sections  3639  and  3642,  but  incompetent  under 
section  3641,  and  therefore  refused  to  consider  such  evi- 
dence. 

It  is  provided  that  "every  human  being  of  sufficient  capac- 
ity to  understand  the  obligation  of  an  oath  is  a  competent 
witness  in  all  cases,  both  civil  and  criminal,  except  as  here- 
after provided."  Code,  §  3636.  The  exceptions  afterwards 
provided  are  as  follows:  "Neither  husband  nor  wife  shall 
in  any  case  be  a  witness  against  the  other,  except  in  criminal 
cases  prosecuted  for  a  crime  committed  one  against  the  other, 
or  in  an  action  or  proceeding  one  against  the  other;  but  they 
may,  in  all  civil  and  criminal  cases,  be  witnesses  for  each 
other."  Code,  §  3641.  "Neither  husband  nor  wife  can  be 
examined  in  any  case  as  to  any  communication  made  by  the 
one  to  the  other  while  married;  nor  shall  they,  alter  the  mar- 
riage relation  ceases,  be  permitted  to  reveal  in  testimony  any 
such  communication  made  while  the  marriage  relation  sub- 
sisted."   Code,  §  3642. 
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It  cannot  be  doubted  that  Mrs.  McReynolds,  under  §  3636, 
was  a  competent  witness,  if  there  was  no  other  statute  bear- 
ing on  that  question.  Counsel  for  the  appellee  do  not  claim 
otherwise.  Sections  3641  and  3642  must  be  read  and  con- 
strued together,  and  tlie  former  provides  that  neither  the  hus- 
band nor  wife  shall  be  a  witness  against  the  other  in  a  civil 
case,  unless  it  be  brought  by  one  against  the  other.  This 
section  contemplates  that  the  marriage  relation  exists  at  the 
time  the  husband  or  wife  is  offered  as  a  witness.  In  this 
case  it  did  not  exist,  but  had  been  dissolved  by  death.  This 
action  is  not  against  Solomon  McReynolds,  but  against  his 
estate.  In  such  case,  section  3641  has  no  application,  and 
section  3636  is  not  in  any  respect  limited.  Section  3642 
provides  that  neither  husband  nor  wife  can  as  a  witness  reveal 
any  communication  made  by  one  to  the  other  during  the  exist 
ence  of  the  marriage  relation  after  such  relation  has  ceased 
to  exist.  Now,  if  section  3641  has  the  force  and  effect 
claimed  by  the  appellee,  section  3642  is  useless,  and  has  no 
force  whatever.  We  are  therefore  of  the  opinion  that  the 
circuit  court  erred  in  rejecting  the  evidence  of  Mrs.  Mc- 
Reynolds. Revebsed. 

Beck,  J. — {dissenting.)  The  rule  of  the  common  law 
rendering  a  wife  incompetent  to  testify  in  a  case  wherein  her 
liusband  is  a  party  is  repealed  by  provisions  of  our  Code. 
But  the  wife,  under  section  3641,  cannot  become  a  witness 
in  civil  cases  against  the  husband.  The  reasons  which  sup- 
port the  broader  common-law  rule  doubtless  induced  the 
enactment  of  this  statute.  Each  rule  is  based  upon  the 
ground  that  the  rntimate  relationB  and  unlimited  confidence 
existing  between  husband  and  wife  ought  not  to  afford  the 
means  of  disclosing  facts  coming  to  the  knowledge  of  either 
spouse  through  such  relations  and  confidence,  to  the  preju- 
dice of  the  rights  and  property  of  the  other.  And  the  same 
reasons  exist  for  keeping  each  silent,  after  the  death  of  the 
other,  where  the  property  and  rights  of  the  estate  of  the 
Vol.  LXXI— 40 


Digitized  by 


Google 


626  SUPREME  COUET  OF  IOWA, 

Waltemeyer  v.  The  Wisconsiu,  Iowa  &  Nebraska  Railway  Company. 

deceased  are  involved  in  the  action.  The  spirit  of  the  sec- 
tion quoted  renders  a  husband  or  wife  incompetent  to  testify 
against  the  estate  of  his  or  her  deceased  spouse.  It  was  a 
rule  of  the  common  law  that  a  wife  could  not  testify  in  a 
suit  wherein  the  executor  or  administrator  of  the  deceased 
husband  was  a  party.  1  Greenl.  Ev.,  §  337;  1  Phil.  Ev. 
(Cow.  &  H.  and  Edwards'  notes,)  78. 

I   reach   the   conclusion   that   the   circuit   court   rightly 
excluded  the  evidence  of  the  widow  of  the  testator. 


Waltemetee  v.  The  Wisconsin,  Iowa  &  Nebraska  Rail- 
way Company. 

1.  Bailroads:  appropriation  of  adjacent  land:   damages:  evi- 

dence OF  TITLE.  Where  the  owner  of  land  brings  an  action  against 
a  railroad  company  for  a  permanent  injury  to  the  freehold,  and  not  for 
a  mere  possessory  right,  on  account  of  an  appropriation  by  the  com- 
pany of  portions  of  the  land  adjacent  to  its  right  of  way,  it  is  neces- 
sary for  him  to  prove  a  freehold  title  in  himself. 

2.  :  :  :  pleadings  and  peoof.    In  such  case,  where 

plaintiff  alleged  damages  to  160  acres  of  land,  be  could  not  be  allowed 
to  prove  damages  to  240  acres,  at  a  certain  rate  per  acre. 

3. : :  LIABILITY  for  acts  of  subconteactors.    Where  sub- 


contractors, in  building  the  embankment  for  a  railroad,  go  outside  of 
the  right  of  way  to  obtain  earth  for  the  embankment,  the  company 
cannot  be  held  liable  for  the  trespass,  unless  it  be  made  to  appear  in 
some  way  that  it  assented  thereto,  or  had  such  knowledge  of  it  at  the 
time,  or  before  it  was  done,  as  that  assent  might  be  presumed  there- 
from. 

Appeal  from  Hardin  District  Court. 

Thitrsday,  June  9. 

The  plaintiff  averred  in  his  petition  that  he  was  the 
anqnalified  owner  of  160  acres  of  land,  and  that  the  defend- 
ant railway  company  condemned  100  feet  in  width  through 
said  land  for  right  of  way  for  its  railroad;  and  that,  in  con- 
structing the  said  railroad,  defendant  entered  upon  plaintiff's 
laud  on  each  side  of  said  right  of  way,  and  took  strips  of 
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land,  outside  the  right  of  way,  50  feet  •f'lde  by  200  feet  long, 
without  any  authority  from  plaintiff,  and  i-einoved  the  earth 
from  said  strips  without  condemning  the  same,  and  destroyed 
a  spring  of  water  belonging  to  the  plaintiff;  and  he  claimed 
damages  in  the  sum  of  $50(3.  The  defendant  by  its  answer 
denied  each  and  every  allegation  in  the  petition.  There  was 
a  trial  by  jury,  and  a  verdict  and  judgment  for  the  plaintiff. 
Defendant  appeals. 

HtMardy  Clark  cfe  Dawley^  for  appellant. 

JoJm  H.  Bradley  and  Sutton  dk  Childs^  for  appellees. 

RoTHBOcK,  J. — I.    /The  plaintiff  averred  in  his  petition 

that  he  was  the  absolute  owner  of  the  land.     His  action  was 

not  brouffht  to  recover  damao^es  to  a  mere  pos- 

1.  railroads:  1  n«  j        i  . 

jppjapfJa^ion  gessory  right.  Ihe  court  instructed  the  jury 
'^':  evlJ?"  ^^^^  ^^  ^^®  incumbent  on  him  to  prove  that  he 
deuce  of  title.  ^^  ^.j^^  ^j^^^er  of  the  land.  The  appellant  insists 
that  there  was  no  proper  evidence  of  ownership,  and  we 
think  tffis  position  must  be  sustaine<y  It  is  true,  some  of 
the  witnesses,  in  giving  their  testimony,  referred  to  the  land 
as  plaintiff's  farm,  but  this  was  merely  descriptive  of  the 
land,  flndeed,  there  was  no  attempt  on  the  part  of  the 
plaintifr^to  prove  title  in  the  ordinary  and  usual  way.  The 
proceedings  in  condemning  the  100  feet  in  width  were  intro- 
duced in  evidence,  but  were  iK>t  admitted  for  the  purpose  of 
showing  title  in  the  plaintiff.  )  Even  if  they  were  introduced 
for  that  purpose,  they  do  not  show  title.  The  report  of  the 
commissioners  shows  that  the  damages  awarded  are  to  be 
paid  to  the  owners  of  the  land  "as  their  interests  may  appear." 
It  is  claimed  by  counsel  for  plaintiff  that,  the  action  being 
in  trespass,  possession  was  suflBcient  without  proof  of  title. 
But  the  instruction  given  by  the  court  to  the  jury  was  the 
law  of  the  case,  and  under  it  t^e  plaintiff  was  bound  to  show 
that  he  was  the  owner  of  the  land;  and  we  think  this  view 
of  the  case  was  correct,  because  the  plaintiff  sought  a  recov- 
ery, not  for  a  mere  possessory  right,  but  for  a  permanent 
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injury  to  the  freehold,  and  the  court  instrncted  the  jury, 
upon  this  theory,  that  the  taking  of  the  strips  of  land  on 
each  side  of  the  right  of  way  was  a  permanent  aj)propriation 
thereof,  and  the  right  of  the  defendant  to  fence  th&Jand  thus 
appropriated  is  recognized  in  the  fourth  instructioi.  That 
an  action  of  this  kind,  founded  upon  the  ownership  of  the 
land,  may  be  maintained,  see  0*Ragan  t?.  Clinesmith^  24 
Iowa,  249;  Brown  v.  Bridges^  31  Id.,  145;  McCormick  v, 
Chicago,  R.  L  dk  P.  R'y  Co.,  47  Id.,  347. 

II.  The  plaintijff  described  his  land  in  his  petition  as 
being  a  tract  of  160  acres.  In  his  evidence  he  described  it 
2 as  a  farm  of  240  acres,  and  he  was  permitted, 

ingTanf^^**'  aff^inst  the  objection  of  the  defendant,  to  show 
proof.  ^jjj^|.  |.|j^  fj^j.j^  ^^  240  acres  was  damaged  by  the 

alleged  trespass  at  a  certain  rate  per  acre.  This  was  plainly 
erroneous.  The  plaintiff  did  not  bring  his  action  for  dam- 
ages done  to  a  farm  of  240  acres.  ♦ 

III.  As  the  cause  must  be  reversed  for  these  reasons,  we 
might  dispose  of  the  case,  so  far  as  this  appeal  is  concerned, 

. .   without  further  consideration.     But,  in  view  of 

aJteSKSn  *  °®^  *"^^'  ^*  ^^  proper  that  we  should  briefly 
contractors,  consider  another  alleged  error  which  more  nearly 
affects  the  merits  of  the  case.  The  evidence  shows  that  there 
is  quite  an  embankment  oil  the  line  of  road  at  the  point  in 
question,  and  that,  in  constructing  this  embankment,  the 
earth  outside  of  the  right  of  way,  on  both  sides  thereof,  was 
dug  up  and  used  in  making  the  embankment.  The  work 
was  done  by  subcontractors,  and  the  defendant  claims  that  it 
is  not  liable  for  the  wrongful  acts  of  its  contractors,  nnless 
such  wrongful  acts  were  done  by  its  direction.  Upon  this 
phase  of  the  case,  the  court  instructed  the  jury  as  follows: 
"  The  defendant  had  the  right  to  condemn  extra  width  of 
ground  beyond  100  feet,  if  necessary  for  excavation  or 
embankment  in  making  its  road-bed,  as  a  part  of  its  right  of 
way.  If  it  was  so  necessary  to  take  the  additional  part  of 
the  plaintiff's  land  for  the  purpose  of  embankment,  and  it 
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was  taken  without  condemnation,  the  act  of  taking  it  was  a 
trespass,  and  it  is  not  material  to  determine  whether  the  per- 
sons who  did  the  act  in  person  were  contractors  or  subcon- 
tractors, or  the  einplojes  of  subcontractors;  they  will  in  law 
be  considered  the  agents  or  servants  of  the  defendant,  and  it 
will  be  liable  to  the  plaintiff  for  whatever  injury  was  directly 
caused  by  the  act  of  taking.  In  other  words,  the  defendant 
is  liable  for  whatever  injury  was  directly  committed  by  any 
one  acting  in  its  interest  in  building  the  road,  for  taking 
whatever  ground  was  reasonably  necessary  to  be  used  for  its 
right  of  way  which  was  not  condemned  for  that  purpose." 

We  think  this  instruction  cannot  be  sustained.  It  puts  a 
mere  subcontractor  in  the  place  of  the  company,  and  author- 
izes him  to  determine  the  question  whether  the  act  com- 
plained of  was  necessary  to  the  construction  of  the  embank- 
ment. And  the  evidence  does  not  show  that  it  was  neces- 
sary to  take  the  earth  from  outside  the  right  of  way.  As  we 
read  the  evidence,  earth  could  have  been  obtained,  for  all  the 
purposes  required,  without  making  an  unreasonable  haul. 
Now,  if  the  subcontractor  had  no  authority  from  his  principal  to 
trespass  outside  the  right  of  way,  and  he  willfully  did  so  with- 
out the  assent  of  the  company,  the  latter  is  not  liable  for  his 
willful  trespass.  We  do  not  determine  the  evidence  neces- 
sary to  establish  such  assent.  It  appears  that  stakes  were 
set  at  the  outer  edge  of  the  land  taken,  and  these  stakes  were 
similar  to  the  grade  stakes  used  on  the  line,  and  had  marks 
and  figures  upon  them.  If  these  stakes  were  set  under  the 
direction  of  an  engineer  of  construction,  that  fact  would  be 
competent  evidence  upon  the  question  as  to  the  assent  of  the 
company.  It  must  be  made  to  appear  in  some  way  that  the 
company  assented  to  the  trespass,  or  had  such  knowledge  of 
it,  at  the  time  or  before  it  was  done,  as  that  assent  might  be 
presumed  therefrom.  Upon  this  point,  see  Steel  v.  South- 
eastern R^y  Co.,  16  C.  B.,  649;  Eaton  v.  European  <&  N. 
A.  Ry  Co.,  69  M.  E.,  520;  Hughes  v.  Railway  Co.,  39  Ohio 
St.,  461.  Bevebsed.. 
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The  State  v.  Montgomeby. 

1.  Abortion:    administration    of  drug:    etidbncb  to  convict. 

Prosecution  for  abortion  by  the  administration  of  a  druj?.  Upon  con* 
sideration  of  the  evidence,  (see  opinion,)  held  that  the  jniy  were  war- 
ranted in  finding  therefrom  that  the  drug  would  produce  miscarriage, 
that  it  was  administered  to  the  woman  bj  the  defendant,  with  whom 
she  was  with  child,  for  that  purpose,  and  that  he  was  guilty  as  charged. 

2.  Criminal  Praotice :  new  trial:  testihont  op  defendant  while 

SICK.  The  defendant  in  a  prosecution  for  abortion,  though  advised  by 
his  counsel  of  his  right  as  a  witness,  gave  testimony  damaging  to  him- 
self, and,  after  a  verdict  of  guilty,  be  moved  for  a  new  trial  on  the 
ground  that,  when  he  testified,  he  was  suffering  from  a  nervous  head- 
ache, which  affected  his  mind  and  memory.  But  the  record  of  his  tes- 
timony gave  no  evidence  of  his  want  of  memory,  or  of  the  full  powers 
of  mind.  Held  that,  since  the  trial  court,  which  had  an  opportunity 
to  observe  his  manner  and  deportment,  and  all  the  circumstances  of  the 
case,  overruled  the  motion,  this  court  could  not,  in  the  absence  of  con- 
vincing evidence  of  the  truth  of  the  grounds  of  the  motion,  interfere. 

Appeal  from  Washington  District  Court. 

Thursday,  June. 9. 

Defendant  was  indicted  and  convicted  for  the  crime  of 
administering  to  a  pregnant  woman  a  substance  with  intent 
to  produce  a  miscarriage,  which  was  not  necessary  to  save 
her  life.     He  now  appeals  to  this  court. 

Dewey  db  Eichsr^  for  appellant. 

A.  J.  BakeVy  Attorney-general^  for  the  State. 

Beoe,  J. — It  is  urged  with  great  earnestness  by  defend- 
ant's counsel  that  the  evidence  fails  to  sustain  the  verdict. 
1.  ABORTION:    I^  support  of  the  indictment,  the  woman  upon 
tionof^Vug:    whom  the  abortion  was  attempted  testified   that 
oouvicL  she   was    eneiente  by   defendant,  and   upon   so 

informing  him  he  replied  that,  if  she  thought  so,  he  would 
procure  for  her  medicine  which  ''would  be  sure  to  bring  her 
all  right."  He  afterwards  furnished  her  with  two  bottles  of 
a  preparation  called  "Dr.  Lyon's  Spanish  Drops,"  some  of 
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which  she  drank,  causing  her  to  h3  "dizzj"  and  sick.  The 
defendant  admitted  in  liis  own  testimony  that  he  bought  and 
gave  to  the  woman  this  drug  for  the  purpose  of  restoring 
regularity  in  her  monthly  periods.  lie  denies  that  ho  knew 
she  was  enceinte  at  the  time.  He  admits  that  he  had  fre- 
quent intercourse  with  her.  When  this  illicit  relation  com- 
menced, she  was  a  servant  in  his  family,  he  being  a  married 
man.  He  admitted  to  more  than  one  witness  substantially 
tlie  same  facts  stated  in  his  testimony  upon  this  point.  It 
cannot  be  doubted  that  plaiutiif  procured  and  gave  to  the 
woman  the  medicine  for  the  purpose  of  causing  a  miscar- 
riage. It  is  unreasonable  to  suppose  that  he  would  have 
taken  the  interest  he  did  in  procuring  medicine  for  the 
woman,  which  he  doubtless  knew  and  believed  would  have 
the  effect  to  cause  a  miscarriage,  had  he  not  intended  just 
that  result;  and  surely  he  would  not  have  given  her  the  drug 
had  he  not  known  or  believed  that  she  was  eficeinte.  We 
think  the  evidence  authorized  the  jury  to  find  that  the  drug 
would  cause  miscarriage,  and  that  it  was  administered  to  the 
woman  to  produce  that  effect.  We  think  the  verdict  is  suflS- 
ciently  supported  by  the  evidence. 

II.     As  has  been  stated,  the  defendant  testified  that  he 

had  connection  with  the  woman,  and  to  other  facts  which 

probably  weighed  against  him.     He  moved  for  a 

2.  OUIXINAL  ^ 

pjj^tice;  new  new  trial,  ou  the  ground  that,  when  he  gave  his 
2e?»uant  while  testimony,  he  was  suffering  from  a  nervous 
^^^^'  headache,  which  affected  his  mind  and   memory. 

The  motion  is  supported  by  the  affidavits  of  defendant  and 
others.  The  record  of  defendant's  testimony  gives  no  evi- 
dence of  want  of  memory,  or  of  the  full  powers  of  the  mind. 
It  is  intelligent  and  coherent.  It  is  shown  that  he  was 
instructed  by  his  counsel  to  plead  his  privilege  should  he  be 
asked  if  he  did  not  have  intercourse  with  the  woman.  This 
he  failed  to  do.  This  fact  surely  does  not  show  that  he  was 
suffering  from  mental  disability  when  he  gave  his  testimony. 
The  facts  upon  which  the  motion  is  based,  as  well  as  the 
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deportment  and  manner  of  the  defendant  while  testifying, 
were  all  considered  by  the  district  court.  The  evidence  upon 
the  motion  is  not  of  the  character  to  fasten  conviction  upon 
the  judicial  mind  of  defendant's  want  of  mental  capacity, 
while  testifying,  if  his  deportment  and  manner,  together  with 
his  testimony,  were  those  of  a  rational  man.  Doubtless  the 
district  court  gave  proper  weight  to  these  matters.  In  this 
i-egard  we  have  not  the  opportunity  to  discover  the  truths 
possessed  by  the  court  below.  We  cannot,  therefore,  hold 
that  its  decision  upon  the  motion  is  erroneous. 

No  other  questions  were  raised  or  argued  in  the  case. 
The  judgment  of  the  district  court  is  Affibmbd. 


Casb  v.  Blood  et  al. 


1.  Statute  of  Limitations:  amrkdmbnt:  same  causb  of  actton: 

DIFFERENT  BELIEF.  Where  ED  action  is  begun  within  the  time  pre- 
Ecribed  by  the  statute,  and  certain  relief  is  asked,  and,  after  the  cause 
would  be  barred  by  the  statute,  the  plaintiff  files  an  amended  petition, 
setting  up  the  same  cause  of  action,  but  askbg  different  relief,  held  that 
the  amendment  is  not  the  beginning  of  a  new  action,  but  a  continu- 
ance of  the  old  one,  and  that  the  action  as  founded  on  the  amended 
petition  is  not  barred. 

2.  Appeal :  pabties  after  beyersal.    Parties  defendant  who  do  not 

join  in  an  appeal  from  a  judgment  against  them  must  be  presumed  to 
be  satisfied  with  it,  and  to  be  dissatisfied  with  a  reversal  of  it,  and,  after 
the  cause  is  remanded,  they  are  still  parties  to  the  action. 

3.  School  Directors:  refusal  to  act:  bbmedt.    From  a  decision  by 

school  directors  an  appeal  lies  to  the  county  superintendent;  but,  where 
the  directors  refuse  to  act,  mandamus,  and  not  appeal,  is  the  remedy. 

4  School  Districts :  funds:  intebbst  of  non-bbsidbnt  tax-patbr. 
A  tax-payer  in  a  school  district,  though  he  be  a  non-resident,  has  such  an 
interest  in  the  funds  of  the  district  that  he  may  maintain  an  action  in 
mandamus  to  compel  the  directors  to  perform  their  lawful  duty  in 
regard  to  such  funds. 

5.  Evidence :  use  of  record  on  former  trial:  foundation.  The 
record  of  documentary  and  oral  evidence  taken  and  duly  preserved  on 
a  former  trial  is  not  admissible  in  a  subsequent  trial,  without  any  show- 
ing of  the  absence  of  the  witnesses,  or  of  inability  to  produce  the  orig- 
inal documents,  and  without  any  notice  to  the  adverse  party.  (Oom- 
pare  Baldicin  r.  Si.  Louis,  K.  dt  N,  R"y  Co.,  68  Iowa,  37.) 
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Appeal  from  Siotix  Circuit  Court. 

Friday,  Junbs  10. 

Majydamus  to  compel  the  defendants,  a  part  of  whom  are 
directors  of  the  independent  district  of  Bock,  and  the  others 
directors  of  the  district  township  of  Rock,  to  appoint  arbi- 
trators to  make  an  equitable  division  of  the  assets  of  the  dis- 
trict township  of  Rock,  held  before  the  organization  of  the 
independent  district,  which  covers  a  part  of  the  territory  of 
the  original  district  township  from  which  it  was  separated. 
A  judgment  was  entered  granting  the  relief  sought  by  plaint- 
iflT.     The  directors  of  the  district  of  Rock  appeal. 

Bell  <&  Palmer^  for  appellants. 

Van  Wagenen  cfe  MoMillany  for  appellees. 

Bbgk,  J. — I.  The  cause  has  been  before  in  this  court. 
See  68  Iow?i,  486,  for  facts  and  pleadings  upon  which  the 
1  OTATUTBof  case  was  decided.  Upon  the  remanding  of  the 
"Sendment:  causc,  plaintiff  filed  an  amended  petition  pre- 
MUoiifdfle^'  senting  substantially  the  same  facts  as  alleged  in 
^^  ^  '  the  original  petition.  The  relief  asked  in  this 
amendment  is  that  defendants  be  required  to  appoint  arbi- 
trators to  make  an  equitable  division  of  the  assets  of  the  dis> 
trict  township. 

II.  Defendants  now  insist  that  the  action  was  barred  by 
the  statute  of  limitations,  which  is  pleaded  as  a  defense  in 
the  answer  to  the  amended  petition  filed  after  the  cause  was 
remanded  to  the  circuit  court.  This  position  is  based  upon 
the  claim  that  the  amended  petition  presents  a  new  cause  of 
action  which  accrued  within  the  time  limited  by  the  statute. 
We  think  this  position  is  not  supported  by  the  facts.  The 
cause  of  action,  in  both  the  original  and  amended  petitions, 
is  the  failure  of  the  defendants  to  equitably  divide  the  assets 
of  the  district  township.  The  relief  asked  is  not  identical 
in  these  separate  pleadings.  In  the  original  petition,  plaint- 
iff asks  that  the  respective  boards  of  directors  be  required  to 
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meet  and  make  a  division  of  the  assets  of  the  district  town- 
ship; and,  in  case  they  fail  to  agree,  that  the  court  appoint 
arbitrators  to  make  such  division.  The  amended  petition 
prays  that  the  respective  boards  of  directors  appoint  arbitra- 
tors to  make  such  division,  and  the  court  appoint  a  time  and 
place  for  the  meeting  of  the  boards  for  the  purpose  of 
making  such  appointment.  It  will  not  be  disputed  that  the 
remedy  sought  is  not  the  cause  of  action,  and  is  no  part  of 
it.  The  cause  of  action,  if  valid,  entitles  the  plaintiff  to  a 
remedy.  In  a  proper  case,  he  may  change  his  claim  for  the 
remedy,  without  in  any  manner  presenting  a  new  cause  of 
action.  This  was  done  by  plaintiff  in  this  case.  The  action 
after  the  amendment  was  simply  a  continuance  of  the  orig- 
inal action,  with  a  claim  for  a  different  remedy.  It  is  not 
claimed  that  the  cause  of  action  was  barred  when  the  suit 
was  originally  commenced. 

III.  The  directors  of  the  independent  district  did  not 
join  in  the  former  appeal.  It  is  now  insisted  that  the  case 
2.  APPBAx:       as  to  them  is  ended,  and  that  they  were  not  before 

reveiwa^'*'  the  court  after  the  cause  was  remanded  from  this 
court.  If  they  were  satisfied  with  the  first  judgment,  they 
cannot  be  presumed  to  have  abandoned  the  cause  or  to  have 
withdrawn  from  it  when  it  was  reversed.  Indeed,  they  must 
be  presumed  to  be  dissatisfied  with  the  reversal  of  the  judg* 
ment,  as  they  were  satisfied  with  the  judgment.  At  all 
events,  the  reversal  of  the  judgment  left  all  the 
parties  in  the  condition  they  were  in  before  the  judgment 
was  rendered.  These  directors  did  in  fact  appear  in  the 
case,  and  were  therefore  before  the  court  below,  as  they  are 
in  this  court. 

IV.  Defendants  insist  that  plaintiff's  remedy  was  by 
appeal  to  the  county  superintendent.     But  such  appeal  is 

^,    authorized  from  a  decision  or  order  of  the  direor 

«.  SCHOOL  di-  ^  ^  •^ 

afw^t?'"*"  tors.     Code,  §  1829.     In  this  case  the  directors 
remedy.  jjj  jj^j.  decide  anything,  and   made  no   order. 

They  simply  refused  or  neglected  to  act.     No  appeal  could 
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be  taken  from  their  default  in  this  regard.  Plaintiff's  proper 
remedy  is  mandamus, 

V.  It  is  urged  that,  as  plaintiff  has  ceased  to  be  a  resi- 
dent of  the  independent  district,  and  a  patron  of  its  school, 

he  cannot  be  affffrieved  by  the  official  non-feas- 

4.  SCHOOL  ®"  "^ 

hlndsMn'tep.  *^°^®  ^^  ^^  appellants.  But  he  is  still  a  tax- 
resideniui-  P^J^^  ^^  ^^  district,  and  as  such  he  is  injured, 
payer.  jf  funds   are  withheld   from   it  by  the  district 

township.  Such  funds  would  probably  take  the  place  of 
money  raised  by  taxes.  Flaintiff^s  taxes,  therefore,  are  liable 
to  be  increased  by  the  non-action  of  the  respective  boards  of 
directors. 

VI.  The  circuit  court,  against  defendant's  objection,  per- 
mitted the  evidence  incorporated  in  the  bill  of  exceptions 
i.  evidencb:    taken  upon  the  former  trial  to  be  read  from  the 

on  former  record,  thus  dispensing  with  the  oral  testimony 
tion.'  of  the  witnesses   and   the   original   documents. 

This  was  done  without  any  showing  of  the  absence  of  the 
witnesses,  or  of  plaintiff's  inability  to  produce  the  original 
documents,  or  any  notice  to  defendants.  This  is  clearly 
unauthorized  by  law.  In  Code,  §  3777,  it  is  provided  that  a 
transcript  of  the  evidence  preserved  by  the  short-hand 
reporter  may  be  admitted  in  evidence  "with  the  same  force 
and  effect  as  depositions,  and  subject  to  the  same  objections, 
so  far  as  applicable."  But  depositions  containing  the  evi- 
dence of  witnesses,  or  copies  of  documents,  cannot  be  intro- 
duced in  evidence  without  excuse  for  not  producing  the  wit- 
ness in  court,  or  for  not  producing  the  original  document. 
This  point  we  have  before  ruled.  Baldwin  v.  St,  LauU^  K, 
cfe  IT.  Ry  Co.,  68  Iowa,  37. 

For  this  error  the  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 

Revebsed. 
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MoCoNKBY  V.  Lamb  bt  al. 

1.  cudgment:  modification  as  to  amoxtht:  grounds  or.  A  jad^^ 
ment  can  be  moditied,  as  to  the  amoQnt  of  reooyery,  in  a  coart  of 
eqaity,  only  open  some  of  the  grounds  specified  in  the  third,  fourth  or 
seventh  subdinsions  of  §  3154  of  the  Code,  which  are  for  mistake  or 
omission  of  the  derk,  fraud  by  the  successfal  party  in  obtaining  the 
judgment,  and  unavoidable  casualty  or  misfortune  preventing  the  party 
from  prosecuting  or  defending.  Consequently,  a  judgment  cannot  be 
thus  modified  where  the  judgment  defendant  appeared  by  attorney 
whose  authority  is  not  denied,  and  consented  to  the  amount  for  which 
judgment  should  be  rendered,  and  it  was  rendered  for  that  amountt 
though  for  more  than  was  actually  doe,  and  there  was  no  fraud  practiced 
by  the  judgment  plaintiff. 

2. : :  STATING  execution:  gbound  of.    A  judgment  in  the 

foreclosure  of  a  mortgage,  providing  for  the  sale  of  property  under  a 
special  execution,  will  not  be  modified  in  equity  so  as  to  stay  the 
execution,  on  the  ground  that  the  judgment  was  for  purchase-money 
of  the  land,  and  that  plaintiff  did  not  have  title  to  a  portion  of  the  land, 
and  that  defendant  did  not  know  of  such  fact  till  after  the  judgment 
was  rendered,— it  not  appearing  that  there  was  any  fraudulent  conceal* 
ment  of  that  fact  from  the  defendant,  nor  that  she  could  not  by  dili- 
gence have  ascertained  the  fact  before  the  judgment  was  entered. 

8.  Mortgage:  foreclosure:  pabtlal  payment:  bale  for  whole: 
redemption.  Where  the  judgment  debtor  in  a  mortgage  foreclosure 
paid  a  part  of  the  judgment,  but  credit  was  not  given  therefor,  and 
the  judgment  creditor  caused  the  land  to  be  sold  for  the  whole  amount, 
and  bid  it  in  himself,  but  the  judgment  debtor  did  not,  within  the  year 
allowed  by  the  statute,  offer  to  redeem  by  paying  to  the  creditor  the 
residue  that  was  justly  due  him  on  the  judgment,  held  that  the  debtor 
could  not  afterwards  invoke  the  aid  of  a  court  of  equity  to  enable  her  to 
redeem* 

Appeal  from  Polk  Circuit  Court. 

Friday,  June  10. 

Action  in  equity  to  modify  a  judgment,  and  Bet  aside  a 
Bale  of  real  estate  thereunder.  The  circuit  court  sustained  a 
demurrer  to  the  petition,  and  from  that  order  plain  tiff  appeals* 

CoU^  Mo  Vey  db  Clarky  fot  appellant 

W.  G.  Sarvisonj  for  appellee. 

Reed,  J. — It  is  alleged  in  the  petition  that  plaintiff  pur- 
chased of  defendant  a  certain  tract  of  real  estate,  at  the 
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agreed  price  of  $1,495.50,  a  portion  of  which  she  paid  at  the 
time  the  contract  was  entered  into,  and  that  defendant  gave 
lier  a  title-bond,  by  which  lie  obligated  himself  to  convey 
the  premises  to  her  on  the  payment  of  the  deferred  install- 
ments of  the  price,  the  amounts  of  which,  and  the  times  of 
payment,  were  designated  in  the  bond;  that  she  after\*'ards 
paid  the  first  installment  when  it  became  doe,  but  made 
default  in  the  payment  of  an  installment  subsequently  falling 
due,  and  that  defendant  thereupon  instituted  a  suit  for  the 
foreclosure  of  the  bond;  that  he  obtained  a  judgment  in 
such  suit,  but  that  the  amount  of  such  judgment  was  largely 
in  excess  of  the  amount  which  was  actually  due  on  the  bond; 
that  plaintiff  subsequently  paid  to  the  defendant,  to  be 
applied  in  satisfaction  of  said  judgment,  the  sum  of  $700, 
but  that  he  "neglected  to  give  her  credit  therefor  on  the 
judgment,  and  that  he  afterwards  caused  a  special  execution 
to  be  issued  on  the  judgment  for  the  sale  of  said  real 
estate,  and  that  he  bid  the  same  in  at  the  sale  thereunder, 
and  received  a  certificate  of  purchase  from  the  sheriff.  It 
is  also  averred  that  defendant  did  not  have  title  to  a  portion 
of  the  real  estate,  and  that  this  fact  was  unknown  to  plaintiff 
when  the  judgment  was  rendered,  and  did  not  come  to  her 
knowledge  until  more  than  one  year  after  that;  also  that 
plaintiff  did  not  learn  for  more  than  one  year  after  the  ren- 
dition of  the  judgment  that  it  was  for  an  amount  in  excess 
of  what  was  due  upon  the  bond. 

The  prayer  of  the  petition  is  that  the  judgment  be  modi- 
fied by  reducing  the  amount  thereof  to  the  sum  actually  due 
upon  the  bond,  and  by  adding  thereto  a  provision  that  execution 
shall  not  issue  for  its  enforcement  until  defendant  procures  title 
to  that  portion  of  the  real  estate  to  which  he  does  not  hold  the 
title,  and  that  the  sale  of  the  real  estate  on  the  special  execution 
be  set  aside,  and  the  amount  paid  by  plaintiff  subsequent  to 
the  rendition  of  the  judgment  in  satisfaction  thereof  be 
credited  thereon. 

I.     The  power  to  vacate  or  modity  a  judgment  after  its. 
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rendition  is  conferred  on  the  district  and  circuit  courts  by 

section  3154  of  the  CJode,  and  the  grounds  upon 

iuodiflcation '  which   such   vacation   or    modification   may  be 

as  to  amouDt : 

ground  of.  made  are  also  prescribed  in  that  section.  It  is 
provided  by  section  3155  that,  where  the  grounds  for  vacating 
or  modifying  the  judgment  could  not  with  reasonable  dili- 
c^ence  have  been  discovered  at  the  term  at  which  it  was 
entered,  but  are  afterwards  discovered,  the  application  must 
be  by  petition,  filed  not  later  than  the  second  term  after  the 
discovery,  but  that  no  such  petition  can  be  filed  after  the 
expiration  of  one  year  from  the  rendition  of  the  judgment 
The  petition  in  this  case  was  filed  after  the  expiration  of  one 
year,  and  one  of  the  grounds  of  the  demurrer  is  that  no 
relief  can  be  granted  against  the  judgment  because  of  that 
fact.  It  has  been  held,  however,  that  courts  of  equity  have 
jurisdiction  to  grant  relief  against  judgments,  in  certain  cases, 
where  the  ground  of  relief  is  not  discovered  until  after  the 
expiration  of  one  year  from  the  rendition  of  the  judgment. 
Young  v.  Tucker^  39  Iowa,  596 ;  District  Tp,  of  Newton 
V.  White,  42  Id.,  608;  LumpMn  v.  Snook,  63  Id.,  515. 
It  is  said  in  the  last  case,  however,  that  the  extent  of  the 
jurisdiction  of  the  court  of  equity  is  to  grant  relief  on  the 
grounds  enumerated  in  section  315i.  The  question  whether 
the  judgment  can  be  modified,  then,  depends  upon  whether 
the  facts  alleged  in  the  petition  bring  the  case  within  the 
provisions  of  that  section.  We  are  clearly  of  the  opinion 
that  they  do  not.  The  judgment  is  referred  to  and  made 
part  of  the  petition,  and  the  record  entry  is  set  out  in  an 
amended  abstract  filed  by  the  appellee.  It  is  shown  by  the 
judgment  that,  while  the  plaintiff  did  not  tile  an  answer  in 
the  cause  in  which  it  was  entered,  an  attorney  appeared  for 
her  at  the  hearing,  and  consented  to  the  judgment,  and  that 
the  amount  of  the  indebtedness  was  agreed  upon  by  the 
parties,  and  the  judgment  is  for  that  amount.  Now,  the 
authority  of  the  attorney  to  appear  for  her  and  bind  her  by  the 
agreement  as  to  the  amount  of  the  indebtedness,  and  to  consent 
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to  the  entry  of  judgment,  is  not  dehied  in  the  petition.  Nor 
is  it  averred  that  defendant  was  gnilty  of  any  fraud  or  conceal- 
ment as  to  the  amount  of  the  indebtedness.  It  is  averred, 
simply,  that  the  jndgment  is  for  an  amount  in  excess  of 
what  was  actually  due. 

The  judgment  could  be  modified,  as  to  the  amount  of  the 
recovery,  only  upon  some  of  the  grounds  specified  in  the 
third,  fourth  or  seventh  subdivisions  of  the  section,  which 
are  for  mistake  or  omission  of  the  clerk,  fraud  by  the  suc- 
cessful party  in  obtaining  the  judgment,  and  unavoidable 
casualty  or  misfortune  preventing  the  party  from  prosecuting 
or  defending.  None  of  these  grounds  is  shown  to  exist, 
either  by  general  averment,  or  by  statement  of  facts  in  the 
petition. 

The  petition  is  equally  barren  of  averments  as  to  the  other 
fact  relied  on.     It  is  simply  alleged  that  defendant  did  not 

2^ . .  have  title  to  a  portion  of  the  real  estate  which 

cotte®*®"  he  contracted  to  sell  plaintiff,  and  that  she  had 
KToundsof.  ^^  knowledge  of  that  fact  for  more  than  one 
year  after  the  judgment  was  obtained.  It  is  not  averred 
that  there  was  any  fraudulent  concealment  of  the  fact  from 
her;  nor  is  it  shown  that  she  could  not  have  ascertained  the 
fact  by  inquiry  or  examination  before  the  judgment  was  ren- 
dered.  Having  failed  by  her  own  negligence  to  ascertain  it 
in  time  to  plead  it  as  a  defense  in  the  action,  she  is  remitted 
to  such  remedy  as  the  law  will  afford  her  in  an  ordinarj' 
action  for  damages.  Equity  will  not  now  open  the  jndg- 
ment in  order  to  give  her  the  advantage  of  it;  but  the  judg- 
ment must  be  regarded  as  a  final  determination  of  the  rights 
of  the  parties  as  to  all  matters  that  were  involved  in  the 
litigation. 

It  is  alleged  in  the  petition  that  defendant  is  insolvent. 
But  that  is  immaterial,  as  plaintiff  might  have  pleaded  the 
fact  before  the  judgment  was  rendered,  but  neglected  to  do  so. 
She  is  not  now  entitled  to  have  it  modified  for  her  protec- 
tion against  defendant's  insolvency. 
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II.  If  plaintiff  had  Bought  to  redeem  the  property  from 
the  sale,  she  would  have  been  entitled  to  credit  for  the 
,  mobtoaob:  ™<>D6y  paid  by  her  to  defendant  after  the  rendi- 
pjKiaS*^-'  tion  of  the  judgment,  and  before  the  Bale,  and 
for  who*e\®  which  was  not  credited  on  the  judgment.  But 
re  emp  on.     ^j^^  ^^^^  ^^^  ^^^  ^  redeem.     True,  she  avers  that 

she  is  ready  and  willing  to  pay  any  sum  that  may  be  found 
due  the  defendant,  and  her  petition  contains  a  prayer  for  gen- 
eral relief.  But  the  right  of  redemption  can  be  exercised 
only  within  the  time  and  in  the  manner  prescribed  by  the  stat- 
ute.  When  the  property  was  sold,  something  remained  due 
upon  the  judgment.  The  amount  which  she  alleges  she  paid 
was  not  sufficient  to  satisfy  it.  The  property  was  therefore 
subject  to  be  sold  for  the  balance  due  upon  the  judgment. 
The  amount,  in  addition  to  the  sum  paid,  which  was  neces- 
sary to  be  paid  to  effect  the  redemption,  was  easy  to  be 
ascertained.  If  that  amount  had  been  tendered  or  brought 
into  court,  to  be  applied  in  making  redemption  during  the 
year  allowed  by  the  statute  within  which  to  make  the 
redemption,  judgment  could  have  been  entered  upon  the 
allegations  of  the  petition,  under  the  prayer  for  general  relief, 
declaring  that  the  redemption  was  accomplished.  But  she 
made  no  tender;  neither  did  she  bring  any  money  into  court; 
and  the  time  within  which  redemption  might  be  made  lias 
expired.  It  is  clear,  therefore,  that  she  is  not  now  entitled 
to  redeem. 

As  was  stated  above,  the  property  was  subject  to  be  sold 
in  satisfaction  of  the  balance  due  on  the  judgment.  No 
irregularities  or  illegalities  in  the  proceedings  of  the  sale  ai*e 
shown.  There  is  therefore  no  ground  for  setting  it  aside. 
Plaintiff's  remedy  was  to  redeem  the  property  from  the  sale. 
But  she  has  failed  to  exercise  that  right  within  the  time 
prescribed  by  the  statute,  and  she  is  consequently  without 
remedy. 

Affibmbo. 
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1.  Bailroads  on  Streets:  damages  to  lot-ownbiis:  appbaubmeht 

BT  SBBBiFF*s  JUBT.  The  ownen  of  lots  abutting  upon  a  city  street  on 
wlLi<^  a  railway  has  been  bnilt  cannot  have  their  damages  ascertained 
by  a  sheriff's  jury  in  the  method  prescribed  for  tiie  condemnation  of 
right  of  way.  (Mulholland  v.  Des  Moines,  A,  dt  W.  R'y  Co,,  60  Iowa, 
740,  followed.) 

2.  Appeal:  quEsnoN  of  jubisdiction  hot  waited.    The  daim  that  a 

tribonal  acted  witfaoot  jarisdiction  of  the  sobject-matter  in  making  a 
certain  order  is  not  waived  by  appealing  from  the  <Mrder,  hot  the  ques- 
tion of  jurisdiction  may  be  determined  on  the  appeal.  (Compare 
Spray  p.  Thompson,  9  Iowa,  40.) 

3.  Prooedure:  when  no  jubisdiction  of  bubjbct-matteb.    When  a 

court  has  determined  that  it  has  no  jurisdiction  of  the  subjkt-matter 
of  an  action,  it  cannot  properly  consider  any  other  question  raised  in 
the  case. 

Appeal  from  Kossuth  Circuit   Court. 
Fbiday,  June  10. 

These  causes  involve  the  same  questions,  and  are  submit- 
ted upon  the  same  abstract  and  argument.  They  are  special 
proceedings  by  which  the  plaintiffs  seek,  by  a  sheriff's  jury, 
to  ascertain  the  damages  to  which  they  claim  they  are  enti- 
tled by  reason  of  the  construction  of  a  railroad  upon  certain 
streets  in  the  city  of  Algona,  upon  which  streets  the  plaint- 
iffs own  abutting  real  estate.  The  damages  were  assessed  by 
the  sheriff's  jury,  and  the  railroad  company  appealed  from 
the  assessment  to  the  circuit  court.  The  defendant  filed  a 
motion  to  set  aside  and  cancel  the  assessment  on  two 
grounds,  as  follows:  "(1)  The  plaintiffs  are  not  entitled  to 
any  damages,  because  defendant's  railway  merely  crosses  said! 
streets.  (2)  Plaintiffs  had  no  right  to  cause  their  damages  tb 
be  assessed  by  a  sheriff's  jury."  The  court  overruled  the 
motion  on  the  first  ground,  and  sustained  it  on  the  second 
Vol.  LXXI— 41 
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ground,  and  dismissed  the  proceedings  at  the  plaintiflfe'  cost 
Plaintiffs  appeal. 

Oeo.  E.  Clarke^  for  appellants. 

Hvhhardy  Clark  cfe  Dawley^  for  appellee. 

RoTHROOK,  J. — I.     It  is  provided  by  section  464  of  the 

Code  that  cities  and  towns  shall  have  power  "  to  authorize 

1.  RAILROADS   or  forbid  the  location  and  laying  down  of  tracks 

d2inSsei"to      for  railways  and  street  railways  on  all  streets, 

mppraisement   alleys  and  public  places,  but  no  railway  track 

hysberlil's  ^  t  m,  r  ^ 

Jury.  can  thus  be  located  and  laid  down  until  after  the 

injury  to  property  abutting  on  the  street,  alley  or  public 

places  upon  which  such  railway  track  is  proposed  to  be 

located -and  laid  down  has  been  ascertained  and  compensated 

in   the   manner   provided  for  taking  private   property   for 

works  of  internal  improvement  in  chapter  4,  tit.  10,  Code 

1873." 

In  the  case  of  Mulholland  v.  De%  Moines^  A,  dk  W.  IPy 
Co.^  60  Iowa,  740,  it  was  expressly  determined  that  the 
manner  of  assessing  the  damages  provided  for  by  section 
464  of  the  Code  referred  exclusively  to  the  company,  and 
not  to  the  abutting  owner.  That  case  was  followed  in 
Wilson  V,  Des  Moines^  O.  <&  S.  B^y  Co.^  67  Iowa,  509. 
We  cannot  regard  this  as  an  open  question,  and  must  adhere 
tathe  construction  of  the  statute  already  adopted. 

But  it  is  claimed  that  the  jury  selected  by  the  sheriff  was 
the  same  as  had  previously  been  selected  at  tlie  instance  of 
the  railroad  company,  and  that,  under  section  1245  of  the 
Code,  they  were  the  legally  constituted  tribunal  to  assess  all 
damages  to  the  owners  of  real  estate  in  the  county,  and  that 
the  railroad  company,  or  any  land-owner,  may  have  the 
damages  assessed  by  the  jury  thus  selected,  upon  propei 
notice.  This  section  has  reference  to  land  taken  and  appro- 
priated for  right  of  way.  Under  the  construction  placed 
upon  section  464  of  the  Code  by  the  cases  above  cited,  the 
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owaer  of  property  abutting  on  a  street  has  no  right  to 
pnrsue  this  method  of  ascertaiiyng  his  damages. 

It  is  further  claimed  that,  if  the  proceeding  was  irregular 
and  illegal  because  the  owners  of  the  abutting  lots  had  no 
2:  AFPBAi.:  power  to  institute  the  condemnation  proceedings, 
?u^\ctioa  advantage  could  not  be  taken  thereof  by  an 
not  waived,  appeal.  It  is  said  that  the  remedy,  if  any,  was 
by  certiorari.  It  is  a  general  rule  that  objections  to  the 
jurisdiction  of  the  court  over  the  subject-matter  of  the 
action  are  never  waived.  They  are  not  waived  by  an  appear- 
ance of  the  defendant,  nor  by  an  appeal  from  a  tribunal 
having  no  jurisdiction  to  hear  and  determine  the  question 
presented.  The  sheriff's  jury  in  this  case  had  no  power  to 
act;  it  was  without  jurisdiction;  and  this  question,  we 
think,  could  properly  be  raised  and  determined  upon  an 
appeal.     See  Spray  v.  TAompsofij  9  Iowa,  40. 

II.  The  defendant  appealed  because  the  court  did  not 
sustain  the  motion  to  dismiss,  upon  the  ground  that  the 
8.PBooRi>-  railroad  merely  crossed  the  streets,  and  that 
nofuTtedfc^  plaintiffs  were  therefore  not  entitled  to  damages, 
ject^matter.  It  is  manifest  that  the  court  was  correct  in  refus- 
ing to  entertain  this  ground  of  the  motion.  Having  ascer- 
tained and  determined  that  it  had  no  jurisdiction  of  the 
subject-matter  of  the  proceedings,  it  would  have  been 
improper  to  have  undertaken  to  determine  what  the  right 
of  the  parties  would  be  if  properly  presented  to  the  court 
for  its  determination. 

Affibmsd. 
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w  24o|  MoGiNNEsS  V.  Barton. 

ia»  m|  !•  Statote  of  Fraaas:  salb  of  l^nd:  trust.    An  acrreement  thai  the 

71   64^  grantee  of  land  ehall  take,  hold  and  dispose  of  the  same  for  the  benefit 

4SS  of  another,  is  within  the  statute  of  frauds,  aud  cannot  be  established 

by  parol. 

Appeal  from  Shslhy  District  Court. 

Saturday,  June  11. 

This  action  was  brought  to  recover  certain  money  alleged 
to  be  due  the  plaintiff,  Ida  McGinness,  as  guardian  of  her 
minor  sister,  Ella  Barton.  There  was  a  trial  to  a  jury,  and 
verdict  was  rendered  for  the  defendant,  and  judgment  was 
rendered  against  the  plaintiff  for  costs.     She  appeals. 

Smith  ik  Cullesony  for  appellant. 

Sapp  <&  Picsey  and  J.   W.  De  Silva^  for  appellee. 

Adams,  Ch.  J. — The  court  gave  an  imperative  instrnction 
to  the  jury  to  render  a  verdict  for  the  defendant,  and  a  ver- 
dict was  rendered  accordingly.  The  instruction,  we  think, 
must  have  been  given  upon  the  theory  that  no  evidence  was 
offered  by  the  plaintiff  tending  to  support  any  proper  issue 
tendered  by  the  petitioner.  The  plaintiff  sought  to  recover 
upon  two  counts.  In  the  first  she  averred,  in  substance,  that 
one  Asher  Barton,  (now  deceased,)  father  of  her  ward,  owned, 
in  his  life-time,  certain  real  estate,  and  conveyed  the  same  to 
the  defendant;  that  the  consideration  for  the  sale  and  convey- 
ance was  the  verbal  agreement  of  the  defendant  to  pay  off 
all  indebtedness  of  the  decedent  which  was  a  lien  against  the 
property,  and  take  and  hold  the  same  until  such  time  as  the 
defendant  should  think  was  the  best  time  to  sell  the  same, 
and  out  of  the  proceeds  of  the  sale  reimburse  himself  for 
money  advanced  in  discharging  the  liens,  and  the  remainder 
he  should  pay  to  the  decedent's  daughter,  Ella  Barton;  that 
in  April,   1881,  the  defendant  sold  the  property  for  $1,700, 
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which  was  more  than  enough  to  pay  him  for  money  advanced, 
and  that  he  refused  to  pay  to  Ella  Barton  the  remainder,  a? 
by  his  agreement  with  his  grantor  he  had  bound  himself  to 
do.  In  the  second  count,  she  averred,  in  substance,  after 
setting  out  the  property,  and  the  ownership  thereof  by  Ashei 
Barton,  that  the  latter  sold  and  conveyed  the  property  to  tlw 
defendant  for  the  sum  of  $1,500,  and  that  the  defendant  was 
to  pay  the  same  by  first  paying  off  the  liens  on  the  property, 
and  by  paying  the  balance  to  Ella  Barton,  and  that  he  had 
failed  to  pay  the  balance  to  her,  as  he  had  agreed.  We  do 
not  understand  that  there  is  any  pretense  that  any  evidence 
was  offered  tending  to  show  a  sale  to  the  defendant  for  $1,500, 
or  any  other  specific  sum.  The  second  count,  then,  may  be 
dismissed  from  further  consideration. 

We  come  next  to  consider  whether  any  recovery  could  be 
had  under  the  first  count.  That  sets  up  a  conveyance  by 
Asher  Barton  to  the  defendant  in  consideration  of  a  verbal 
agreement  that  the  defendant  would  take,  hold  and  sell  the 
property  and  dispose  of  the  proceeds  in  a  certain  way.  The 
defendant  was  not  to  become  the  owner  of  the  property  in  the 
sense  that  he  was  to  acquire  a  beneficial  intei*est  in  the  same, 
other  than  possibly  as  mere  security,  but  the  property  was  to 
be  converted  into  money,  and  the  entire  proceeds  paid  out  as 
directed  by  the  grantor,  and  no  advantage  was  to  accrue  to 
the  defendant  from  the  transaction.  Under  the  agreement, 
then,  the  defendant  took  the  property  in  trust.  Such  an 
agreement  is  within  the  statute  of  frauds,  and  should  have 
been  in  writing.  The  petition  shows  that  it  was  verbal,  and 
the  evidence  offered  was  parol  evidence.  The  defendant 
denied  the  agreement  as  set  up,  and  it  was  not  established  by 
the  testimony  of  the  defendant. 

We  think  that  the  court  did  not  err  in  directing  a  verdict 
for  the  defendant. 

Affibmbd. 
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Fba.nk  V.  Fbank  et  al. 

1.  Will:  construction:  oenbbal  or  spbcific  lboacibs.  A  testator 
bequeathed  to  each  of  four  persons  $6D0,  and  then  stated  in  hut  will : 
'This  amount  is  in  notes  such  as  the  executrix  of  my  will  may  turn  out 
to  them.  The  rest  of  my  property  I  devise  and  bequeath  to  my  wife.*' 
iUld  that  the  $600  bequests  were  not  specific  le^facies  of  certain  notes 
which  the  executrix  might  turn  out  in  their  payment,  whether  good  or 
bad,  but  that  the  testator  intended  that  each  legatee  should  have  $600, 
which  the  executrix  could  pay  in  notes  of  that  value,  or  which  would 
yield  that  sum,  and  that,  if  there  should  not  be  sufficient  good  notes  in 
the  hands  of  the  executrix,  the  sum  should  be  made  up  of  other  prop- 
erty of  the  estate. 

Appeal  from  Jackson  Circuit  Court. 

Satubdat,  June  11. 

Action  involving  the  construction  of  a  will.  The  judg- 
ment of  the  circuit  court  being  adverse  to  defendants^  thej 
appeal. 

TT-  C,  Gregory  and  Graham  dk  Cady^  for  appellants. 

Keck  cfe  Keck  and  Z.  A.  Ellia^  for  appellee. 

Beck,  J. — I.  The  will  involved  in  this  action  is  in  the 
following  language:  "Monmouth,  Ia.,  February  4,  1874. 
I,  Jacob  H.  Frank,  of  Monmouth,  Jackson  county,  state  of 
Iowa,  make  this  my  last  will.  1  give,  devise  and  bequeath 
my  estate  and  property,  real  and  personal,  as  follows:  that  is 
to  say:  To  Hiram  Frank,  six  hundred  dollars,  ($600;) 
George  W.  Frank,  six  hundred  dollars,  ($600;)  Sarah  Ann 
Kimball,  six  hundred  dollars,  ($600;)  Mary  Jane  Van  Duzen, 
six  hundred  dollars,  ($600.)  This  amount  is  in  notes,  such 
as  Mary  P.  Frank,  the  executrix  of  my  will,  may  turn  out  to 
them.  The  rest  of  my  property,  real  and  personal,  I  devise 
and  bequeath  to  Mary  P.  Frank,  my  wife.  I  appoint  Mary 
P.  Frank,  Monmouth,  Jackson  county,  Iowa,  executrix  of 
this,  my  will.     In  witness  whereof,"  et<5. 
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II.  The  qaestion  for  decision  in  the  case  pertains  to  the 
legacies  to  the  foar  persons  first  mentioned  in  the  will. 
Plaintiff  insists  that  thej  are  specific  legacies  of  certain 
notes  owned  by  the  testator  when  the  will  was  executed,  and 
that,  as  the  notes,  except  one  for  $100,  were  collected  bj  him 
before  his  death,  the  legacies  were  adeemed,  except  as  to  that 
note,  or,  if  there  was  no  ademption  of  the  legacies,  they  were 
specific,  being  of  notes  which  the  executrix  should  select  from 
those  in  her  hands. 

In  our  opinion,  the  will  is  not  diflScult  of  interpretation, 
as  its  language  clearly  reveals  the  intention  of  the  testator. 
It  will  be  readily  seen  that  the  will  gives  to  each  legatee  six 
hundred  dollars;  not  $600  in  notes,  nor  notes  of  the  value  of 
$600,  but  $600.  The  will  then  designates  the  fund  from 
which  the  legacies  shall  be  paid,  namely,  notes  in  the  hands 
of  the  executrix.  It  is  provided  that  the  executrix  may 
*'turn  out*'  to  the  legatees,  in  payment  of  the  legacies,  these 
notes.  The  will  clearly  expresses  the  intention  of  the  testa- 
tor to  give  each  legatee  $600.  A  different  intention  is  not 
expressed  in  the  clause  speaking  of  the  notes,  which,  as  we 
have  said,  designates  the  notes  as  the  source  from  which  may 
be  obtained  the  money — the  dollars — provided  for  in  the 
bequest.  The  intention  expressed  in  the  two  clauses  of  the 
will,  ^^e  must  presume,  is  the  same.  It  is  not  probable  that 
the  testator  intended  in  the  first  clause  to  give  each  legatee 
the  sum  of  money  named,  and  in  the  next  clause  intended  to 
give  notes,  whether  they  should  be  good  or  bad. 

In  our  opinion,  the  testator  intended  that  each  legatee 
should  have  $600,  which  the  executrix  could  pay  in  notes  of 
that  value,  or  which  would  yield  that  sum.  If  the  notes  do 
not  yield  the  amount  of  the  legacies,  or  there  should  not  be 
good  notes  of  that  value  in  the  hands  of  the  executrix,  the 
sum  is  to  be  made  up  from  other  property  of  the  estate. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded  for  a  judgment  in  harmony  with  this  opinion. 

Reversed. 
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71    648 

=«S.  '      DeWolfb  v.  Taylob  bt  al. 

71  648 
123  806 
71      648       1*  Appeal;  FBOIC  circuit  COUBT:  COBRBOTION  of  BBOORD  APTBB  ABO* 

132    104  litiok  of  coubt.    Upon  the  abolition  of  the  circuit  court  its  reoordt 

1  were  transferred  by  law  to  the  district  court;  and  where  an  apx>cllant 

from  the  circuit  court  desires  to  correct  the  record  in  that  court,  he 
should  apply  to  the  district  court  for  that  purpose.  Ex  parte  affida^ita 
are  not  admissible. 

2.  Interest:  construction  of  contract.    T.  was  owing  D.  $3,000, 

and  one  clause  of  a  contract  between  them  stated:  **T.  is  to  pay  D. 
91,000  on  or  before  April  1, 1880/'  and  another  clause  pioyided :  '*  The 
balance  of  said  sum  is  to  be  paid  by  T.  to  D.  on  or  before  April  1, 1881, 
and  interest  ii  to  be  allowed  to  D.  aocordiuj^ly  on  said  91,000;  and  the 
remaining:  balance  to  be  paid  April  1, 1881,  at  the  rate  of  10  per  cent 
from  this  date.**  Held  that  the  contract  provided  for  10  per  cent  on 
the  last  payment  only,  and  that,  no  rate  being  named  for  the  first  pay* 
ment,  it  drew  only  6  per  cent. 

3.  :  stoppage  bt  offer  to  pat.    A  me*^  statement  by  a  debtor  to 

his  creditor  that  he  is  ready  to  pay  is  not  sufficient  to  stop  the  accruing 
of  interest  If  an  actual  tender  is  not  necessary,  it  must  at  least  appear 
that  he  has  the  mon^,  and  is  in  fact  ready  to  pay  according  to  coi^ract, 

Appeal  from  Henry  Circuit  Court. 

Satukday,  June  11. 

AonoN  in  equity.     Decree  for  plaintiff,  but  both  parties 
appeal;  the  plaintiff  having  taken  the  first  appeal. 

R.  Ambler^  for  plaintiff. 

Palmer  cfe  Palmer  and  WooUon  ds  Bahbj  for  defendants. 

Sbeyerb,  J. — I.     The  plaintiff  filed  a  motion  to  dismiss 

the  defendants'  appeal  on  the  ground  that  it  was  not  taken 

within   six    months    after   the    iud<rment    was 
1.  appbal:  ,       ««       ,  ,11 

from  circuit     entered  of  record.     The  defendants  concede  that 

court:  eorrec- 

Sfter^RboU^^  the  appeal  was  not  taken  within  that  time,  but 
tiou  of  court,  ^^^y  insist  that  the  case  was  in  fact  decided  in 
vacation,  and  the  decree  entered  of  record  as  having  been 
rendered  on  the  last  day  of  the  preceding  term.  It  is 
further  insisted  that  the  appeal  was  taken  within  six  months 
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from  the  time  the  decision  was  rendered.  This  appears  from 
certain  ex  paHe  aflSdavits  which  have  been  incorporated  into 
the  record,  and  the  plaintiff  has  filed  a  motion  to  strike  such 
affidavits,  on  the  ground  that  they  are  not  and  cannot  be 
regarded  as  part  of  the  record.  Counsel  for  the  defendantp 
Insist  that  the  motion  is  not  well  taken,  because  the  circuit 
conft  no  longer  exists,  and  that  they  could  not  get  the  record 
corrected  in  accordance  with  the  fact  by  making  application 
to  the  district  court.  It  is  true,  the  circuit  court  has  been 
abolished,  but  its  records  have  been  by  law  transferred  to 
the  district  court,  and  we  think  such  court  has  the  same 
power  and  jurisdiction  over  such  records  as  the  circuit  court 
liad,  and  therefore  application  should  have  been  made  to  the 
district  court  to  correct  the  record  in  accordance  with  the 
fact.  It  is  obvious  that  a  record  cannot  be  impeached  or 
contradicted  by  ex  parte  affidavits.  As  the  record  shows 
that  the  defendants'  appeal  was  not  taken  within  six  months 
after  the  judgment  was  entered,  it  must  be  dismissed;  and 
also  the  motion  to  strike  the  affidavits  must  be  sustained. 

II.  In  1873  the  plaintiff  sold  to  one  of  the  defendants 
certain  real  estate.  The  contract  was  reduced  to  writing, 
2.  iNTBiiBffr:  which  afterwards,  in  1879,  was  modified  by  a 
of  coninct.  subsequent  writing,  and  this  action,  in  substance 
and  fact,  was  brought  for  the  purpose  of  determining  the 
amount  due  the  plaintiff  under  said  contract.  The  plaintiff 
claims  that  he  is  entitled  to  more  than  was  allowed  him  by 
the  circuit  court.  The  amount  was  ascertained  and  fixed  at 
$3,000,  when  the  contract  of  1879  was  executed.  Said  con- 
tract contains  eight  paragraphs  or  divisions,  and  the  fiflli 
provides:  "Taylor  is  also  to  pay  De Wolfe  one  thousand 
dollars  on  or  before  April  1,  1880;"  and  the  sixth  is  as  fol- 
lows: «*The  balance  of  said  sum  now  agreed  upon  is  to  be 
paid  by  Taylor  to  De  Wolfe  on  or  before  April  1,  1881,  and 
interest  is  to  be  allowed  to  De  Wolfe  accordingly  on  said 
$1,000;  and  the  remaining  balance  to  be  paid  April  1,  1881, 
at  the  rate  of  10  per  cent  from  this  date."     The  court  held 
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that,  under  the  contract,  interest  at  6  per  cent  only  conld  be 
computed  on  the  $1,000  to  be  paid  in  1880,  and  we  think 
this  is  the  correct  construction.  No  rate  of  interest  on  socli 
payment  is  fixed  in  the  contract,  and  it  is  the  balance  due 
thereon  after  deducting  the  $1,000  that  bears  interest  at  10 
per  cent.  The  plaintiff,  however,  contends  that,  when  both 
contracts  are  read  together,  it  is  clear  and  apparent  that  the 
intention  of  the  parties  was  that  the  whole  amount  of  $3,000 
should  bear  10  per  cent  interest;  but  in  this  view  we  do  not 
concur. 

III.  There  was  a  lien  on  the  property  in  favor  of  Mrs.  - 
Dewey,  which  the  defendants  agreed  to  pay,  and  the  same 
was  to  be  deducted  frpm  the  amount  agreed  upon  and  fixed 
in  the  contract  of  1879.  Tho  defendants  contend  that,  under 
the  contract,  the  amount  was  upwards  of  $1,900,  but  the 
court  determined  it  to  be  $1,326,  which  we  understand  to  be 
the  amount  actually  paid  by  the  defendants  in  satisfaction 
of  the  lien;  and  this  we  think  is  all  the  defendants  are  enti- 
tled to.  Such,  in  our  opinion,  is  the  meaning  and  intent  of 
the  contract.  The  court  further  determined  that  the  defend- 
ants wore  ready  to  pay  the  amount  of  the  Dewey  lien  April 

3 :  stop-  1,  1879,  and  that  it  should  be  regarded  as  paid 

u>pay.  ^  at  that  time,  although  this  in  fact  was  not  done 
until  some  time  afterwards.  In  this  we  think  the  court 
erred.  We  do  not  understand  that  any  tender  was  made, 
nor  are  we  able  to  reach  the  conclusion,  under  the  evidence, 
that  the  defendants  had  the  money  and  were  in  fact  ready  to 
make  the  payment.  At  most,  it  appears  that  one  of  the 
defendants  informed  the  plaintiff  that  he  was  ready  to  pay, 
but  it  does  not  appear  that  he  had  in  his  possession  tho 
requisite  amount  of  money  to  comply  with  the  contract  on 
his  part.  We  think  the  defendants  should  have  shown,  in 
order  to  prevent  accruing  interest,  that  they  had  the  money 
ready,  and  were  willing  to  pay  as  provided  in  the  contract. 
This  much,  at  least,  they  were  bound  to  do.  We  are  not 
required  to  determine  whether  they  were  bound  to  make  a 
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tender.  The  court  found  and  determined  that  the  defendant? 
were  entitled  to  certain  payments,  made  at  different  dates 
amounting  to  $584.03;  but,  for  the  purpose  of  computing 
interest,  the  court  equalized  such  payments,  and  fixed  upon 
the  thirtieth  of  September,  1880,  as  the  time  such  credit 
should  be  made.  This  we  think  accomplished  substantial 
justice,  and  is  not,  we  believe,  seriously  complained  of. 
There  is  nothing  else  in  the  plaintiff's  appeal  which  requires 
our  attention. 

The  judgment  of  the  circuit  court  must  be 

Modified  and  Affirmed. 


Tague  v.  Bennes  et  al. 

1.  Practice  on  Appeal:  impbrfbct  becobo:  dismiss \l.  An  appeal 
frooi  an  order  excluding  certain  affidavits  npon  the  hearing  of  a  com- 
missioner's  report  must  be  dismissed,  where  the  abstract  does  not  show 
what  judgment  the  coart  rendered  in  the  case,  nor  what  the  affidavits 
contained. 

Appeal  from  Fremont  District  Court. 

Saturday,  June  11. 

This  is  a  proceeding,  under  chapter  8  of  the  Laws  of  1874, 
for  the  establishment  of  disputed  corners  and  boundaries  of 
certain  real  estate.  A  commissioner  was  appointed,  who 
went  upon  the  premises,  took  testimony  and  made  a  survey, 
and  returned  his  report  to  the  court.  The  defendants  tiled 
objections  to  the  report,  and  offered  to  introduce  certain  affi- 
davits in  evidence,  on  the  hearing  of  the  objections  to  the 
report.  The  plaintiffs  objected  to  the  affidavits,  and  the  objec- 
tion  was  sustained.     The  defendants  excepted,  and  appeal. 

A,  R.  Brewery  for  appellants. 

Draper  cfe  Thomelly  for  appellees. 

RoTHRooK,  J. — The  abstract  does  not  show  that  any  ruling 
was  made  upon  the  objections  to  the  report.     It  does  not 
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appear  what  the  objections  were,  and  the  record  is  silent  ac 
to  whether  or  not  the  report  was  approved  and  confirmed. 
It  does  appear  that  certain  affidavits  were  offered  bj  the 
defendants  on  the  hearing  of  the  motion.  These  were 
excluded,  exceptions  were  taken,  and  error  is  assigned  upon 
the  ruling;  but  it  is  not  shown  what  the  affidavits  contained. 
It  is  apparent  that  we  cannot  reverse  the  case  upon  this 
record.  It  is  impossible  to  determine  whether  the  court 
erred  in  excluding  the  affidavits  unless  we  ai*e  advised  of  their 
contents.  They  may  have  been  upon  facts  not  pertinent  to 
any  issue  in  the  case,  and  we  cannot  entertain  an  appeal 
unless  the  record  presented  to  us  shows  that  the  court  below 
entered  a  judgment  or  order  from  which  an  appeal  may  be 
taken.     The  appeal  must  be 

Dismissed. 


Lewis  v.  Markle  et  al.     (Four  cases.) 

1.  Practice  on  Appeal :  amendhbiytof  judgb^scebtificatb:  time. 
Where  the  origiDal  certificate  of  the  trial  judge  to  the  eyi4eDce  was 
insufficient  to  entitle  the  appellant  to  a  trial  d^  novo  in  this  court,  an 
amendment  supplying  the  defect,  but  made  after  the  expiration  of  the 
time  for  taking  an  appeal,  was  no  part  of  the  record,  and  could  not  be 
considered. 

L :  certificate  of  judge  to  explain  record.  Where  an  inter- 
lineation amending  a  judge's  certificate  to  the  evidence  was  apparent  on 
the  face  of  the  original  paper,  submitted  with  the  cause  in  this  court, 
it  was  competent  to  show  by  a  subsequent  certificate  of  the  judge  that 
the  interlineation  was  made  by  him  more  than  six  months  after  the  judg- 
ment  appealed  from  was  rendered.  (Pearson  v.  B£<txfield,Al  Iowa,  1H5, 
and  Connor  v.  Long^  63  Id.,  295,  distinguished.) 

Appeal  from  Mills  District  Court. 

Saturday,  June  11. 

Actions  in  equity  to  cancel  certain  conveyances  from  the 
intervener  to  the  defendants,  and  to  quiet  in  plaintifi*  the 
title  to  the  real  estate  included  therein.  The  intervenor 
alleged  in  his  petition  that  the  conveyance  under  which 
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plaintiff  claimed  the  property  was  obtained  by  fraud,  and  he 
prayed  that  the  same  be  canceled  and  set  aside.  The  district 
court  entered  judgment  dismissing  the  intervener's  petition, 
and  granting  to  plaintiff  the  relief  demanded  in  bis  petition. 
Defendant  and  intervener  appeal. 

Kelly  Bros,  and  E.  B.  Woodruffs  for  appellants. 

Waikins  df  Williams  and  Stone  cfe  Gillilandj  for  appellee. 

Bbed,  J. — The  judgments  in  these  causes  were  entered  on 
the  third  day  of  October,  1885.  On  that  day  the  trial  judge 
sifi^ned  a  certificate  to  the  effect  that  the  trans- 
amenSmeut  ^^'P**  ^^^^^^^^^  *"  *"®  evidence  introduced  on 
SVcSItef*^'^  the  trial  of  the  causes,  together  with  the  objec- 
^^^'  tions  of  the  parties  to  the  introduction  of  evi- 

dence, the  rulings  of  the  court  thereon,  and  the  exceptions 
of  the  parties  thereto.  This  certificate  was  subsequently 
amended  by  adding  thereto  a  statement  that  the  transcript 
contained,  also,  all  the  evidence  offered  by  the  parties  on  the 
triaL  This  additional  statement  was  interlined  in  the  orio-. 
inal  certificate  by  the  judge  on  the  twenty-sixth  of  May,  4886. 
The  certificate,  as  originally  made,  is  insufficient,  and  the 
causes  cannot  be  tried  de  novo  in  this  court  upon  it.  The 
requirement  of  the  statute  (Code,  §  2742)  is  that  all  of  the 
evidence  offered  on  the  trial  shall  be  taken  down  in  writing, 
and  certified  by  the  judge.  See,  also,  Taylor  v.  Kier^  54 
Iowa,  646;  Clinton  Lumber  Co.  v.  Mitchell^  61  Id.,  132. 
The  amendment  to  the  certificate  was  not  made  until  after 
the  expiration  of  the  time  allowed  for  taking  the  appeal.  It 
cannot,  therefore,  be  considered.  (Code,  §  2742,  as  amended 
by  chapter  35,  Acts  of  the  Nineteenth  General  Assembly.) 

The  fact  of  the  interlineation  of  the  additional  statement 

in  the  certificate  is  shown  by  the  original  paper,  which  was 

submitted  to  us  with  the  causes.     But  the  date 

2. :  cer- 

il5SJ?^L      at  which  the  interlineation  was  made  was  shown 

jadge  to  ex- 

piafn  record,  j^^  ^jj}g  eourt  by  a  certificate  of  the  trial  judge, 
which  was  signed  on  the  seventh  of  October,  1886,'and  the 
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point  is  made  by  appellants  that  it  is  not  CQmpetent  to  con- 
tradict the  recitals  of  the  record  by  the  certificate  or  affidavit 
of  the  jndge.  But,  if  the  amendment  was  added  to  the  cer- 
tificate after  the  expiration  of  the  time  allowed  for  taking 
the  appeal,  it  constitutes  no  part  of  the  record  in  the  case. 
When  the  time  had  expired  within  which  the  certificate  was 
required  to  be  made,  the  judge  had  no  jurisdiction  or  power 
to  amend  or  alter  it;  and  we  think  it  may  be  shown  in  this 
court,  by  evidence  other  than  the  record,  that  the  interlinea- 
tion was  made  after  the  authority  of  the  judge  to  sign  a  cer- 
tificate had  terminated.  The  case  does  not  fall  within  the 
rule  of  Pearson  v.  Maayfleld^  47  Iowa,  135,  and  Connor  v. 
Long,  63  Id.,  295. 

We  cannot,  therefore,  consider  the  cases  on  theiij  merits. 
The  judgment  will  be  Affibmed. 
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Alline  v.  The  City  op  Le  Mars. 

1.  Cities  and  Towns:  sTEPPiNa  in  hole  bt  sidewalk:  contbibu- 

TOiiT  NBaLiQ&NCB.  A  pedestrian  on  a  sidewalk  who  voluntarily  and 
without  necessity  steps  from  the  walk,  without  knowing  that  he  can  do 
BO  with  safety,  and  steps  in  a  hole  near  the  walk,  and  is  thereby  ii^'ured, 
is  guilty  of  contributory  negligence,  and  cannot  recover  of  the  city. 
(Compare  MeLaury  v.  City  of  McGregor,  54  Iowa,  717.) 

2.  Fraotioe  on  Appeal:  ebrobs  without  prejudice.    Where  under 

the  evidence  plaintiff  could  in  no  event  recover,  errors  not  relating  to 
the  evidence  could  not  have  been  prejudicial  to  him,  and  are  no  ground 
of  reversal  on  his  appeal. 

Appeal  from  Woodbury  District  Cov/rt, 

Monday,  Juke  13. 

As  the  plaintiff  claims,  she  stepped  into  a  hole  in  the 
the  street  near  a  sidewalk  on  which  she  was  walking,  whereby 
she  was  greatly  injured.  Trial  by  jury.  Judgment  for  the 
defendant  and  the  plaintiff  appeals. 

Joy^  Wright  cfe  Hudson,  for  appellant 

O.  FT.  Argo  and  Ira  F.  Martin,  for  appellee. 
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Seevbrs,  J. — The  plaintiff  testified  that  in  August,  1883, 
she  was  walking  on  a  sidewalk  on  one  of  the  streets  in  the 
city  of  Le  Mars,  about  8  o'cloct  in  the  evening.  "  It  was 
dark,  but  not  so  dark  but  I  could  see.  It  was  not  as  light  as 
dusk,  but  it  was  light  enough  so  that  I  could  see  those  that 
passed  me.  *  *  #  j  j^^^j  paused  to  bid  the  ladj 
that  was  with  me  good  evening,  and,  as  I  paused,  I  saw  two 
gentlemen  coming,  and  at  first  I  did  not  recognize  them,  and 
as  they  passed  I  just  stepped  aside  to  let  them  p^s,  and  I 
stepped  into  this  hole.  This  hole  was  close  up  to  The  side- 
walk. There  was  no  earth  between  the  hole  arid  the  side- 
walk, and  the  hole  ran  down  under  the  walk." 

Such  being  the  evidence,  the  question  is  whether  the  plaint- 
iff is  entitled  to  recover,  and  we  think  she  is  not.  There  is 
some  evidence  tending  to  show  that  the  sidewalk  was  not 
level,  but  that  it  slanted  in  the  direction  of  the  hole.  The 
plaintiff,  however,  does  not  claim  that  this  caused  her  to  step 
from  the  sidewalk  into  the  hole.  Slie  was  standing  on  the 
walk,  and,  if  she  had  so  remained,  it  is  clear  she  would  not 
have  been  injured.  She  voluntarily,  and  without  necessity 
for  so  doing,  stepped  from  the  walk  without  knowing  she 
could  do  so  with  safety.  She  gives  no  explanation  whatever 
why  she  stepped  from  the  walk,  which  was  her  proper  place. 
We  think  she  was  clearly  guilty  of  such  negligence  as  will 
prevent  her  from  recovering.  McLaury  v.  City  of  Mo- 
Gregory  64  Iowa,  717. 

II.  Objections  are  made  to  the  instructions  of  the  court, 
and  it  is  is  said  counsel  for  the  defendant  made  an  improper 
argument  to  the  jury.  We  are  not  by  any  means  sure  the 
objections  to  the  instructions  are  well  taken;  on  the  contrary, 
we  incline  to  think  they  are  not;  but  we  feel  satisfied,  con- 
ceding that  the  objections  are  well  taken,  that  the  defendant 
was  not  prejudiced  thereby,  or  by  what  was  said  by  counsel, 
for  the  reason  that  in  no  event  was  the  plaintiff  entitled  to 
recover. 

AlTFTSMED. 
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GbOSS   &   HOBNUNO  V.  SoABR. 

81  eael       1.  Intoxioatiitg  IiiqtiorB:  iLiiSOAL  salb  not  pbbsumbd:  bvidbnck. 

I  71   656  A  violation  of  the  law  in  the  sale  of  intoxicating  liquors  will  not  be 

presamed,  but  the  contrary;  and  whoever  sets  it  up  must  prove  it.  In 
this  case,  the  evidence  (see  opinion)  that  a  sale  was  consummated  in  a 
county  where  plaintiffs  had  no  right  to  sell  is  held  not  sufficient  to 
establish  that  claim. 


'  98    467 


f; 


Appeal  from  Cass  Circuit  Court. 
Monday,  June  13. 


••A 

Action  to  recover  for  balance  of  an  account  for  intoxicat- 
ing liquors  sold  and  delivered  to  the  defendant.  The  defend- 
ant pleaded  certain  payments,  and  also  that  the  contract  of 
sale  of  a  part  of  the  goods  was  made  in  Caes  county,  and  of 
part  in  Montgomery  county,  and  that  the  plaintiffs  had  no 
permit  to  sell  in  those  counties,  and  that  the  sales  were  illegal. 
He  also  pleaded  a  counter-claim  for  money  paid  on  account 
of  illegal  sales  of  liquors.  The  plaintiffs  denied  that  the 
sales  were  illegal,  and  denied  that  they  were  made  in  Cass  or 
Montgomery  county.  There  was  a  trial  to  the  court  without 
a  jury,  and  judgment  was  rendered  for  the  defendant,  though 
for  much  less  than  he  claimed,  and  he  appeals. 

Bockafellow  dk  Scotty  for  appellant. 

W.  F.  BigJUmire  and  8.  L,  Glasgow^  for  appellees. 

•  Adams,  Ch.  J. — ^The  plaintiffs  are  merchants  doing  busi- 
ness in  Burlington,  Des  Moines  county,  and  uiKler  a  permit 
from  the  board  of  supervisors  of  that  county  to  sell  intoxi- 
cating liquors.  The  defendant  is  a  registered  pharmacist 
doing  business  as  a  druggist  in  Cass  county,  and  the  liquors 
were  sold  for  the  purposes  of  medicine,  so  far  as  the  plaintiffs 
knew.  The  principal  question  discussed  by  counsel  is  as  to 
whether  the  sales  were  made  in  Des  Moines  county,  where 
the  plaintiffs  had  a  x>eTmit  to  sell.     The  fact  appears  to  be 
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that  the  sales  were  made  upon  orders  taken  by  one  of  the 
plaintiffs  in  part  in  Montgomery  county,  and  in  part  in  Cass 
county.  These  orders  were  transmitted  to  the  plaintiffs' 
house  in  Burlington,  and  there  filled.  The  question  upon 
which  the  parties  differ  is  as  to  whether  there  was  a  com- 
pleted sale  at  the  time  the  orders  were  taken.  The  evidence 
as  to  what  was  said  at  the  time  the  orders  were  taken  is  very 
meager  and  unsatisfactory.  Taking  the  defendants  testi- 
mony alone,  we  ought  perhaps  to  infer  that  be  ASht  that 
there  was  a  completed  sale  at  the  time  the  orders^^B  taken, 
but  we  are  unable  to  find  that  a  word  was  said  wmch  was 
suflScient  to  justify  him  in  so  thinking.  There  was  some 
evidence  of  a  payment  made  at  one  time,  but  it  is  not  shown 
that  it  was  made  on  the  order  then  taken.  On  the  part  of 
the  plaintiffs,  we  have  the  testimony  of  the  person  who  took 
the  orders,  and  he  says  that  "no  sales  were  considered  made 
until  the  orders  received  the  approval  of  the  house  in  Bur- 
lington." 

We  will  not  presume  a  violation  of  the  law,  but  the  con- 
trary;  and  whoever  sets  it  up  as  the  foundation  of  a  right  of 
recovery  must  prove  it.  The  defendant  places  stress  upon 
the  fact  that  the  person  taking  the  orders  was  one  of  the 
plaintiffs.  He  insists  that  this  person  not  only  had  power 
to  make  a  contract  of  sale  at  the  time  the  orders  were  taken, 
but  that  his  testimony  that  the  orders  were  not  to  be  consid- 
ered as  approved  until  received  by  the  house  in  Burlington 
is  improbable.  That  the  plaintiff  Gross,  who  took  the  orders, 
had  the  apparent  power  to  make  the  sale,  may  be  conceded. 
But  we  see  no  improbability  in  his  testimony  tending  to 
show  that  the  orders  were  not  to  be  approved  except  by  the 
house  in  Burlington.  It  was  there  alone  that  the  fact  could 
be  determined  as  to  whether  the  house  had  the  goods  in  stock 
in  suflScient  quantity  at  the  time.  It  was  there,  probably, 
that  the  defendant's  previous  account  could  be  best  exam-  . 
ined,  and  commercial  reports  consulted,  and  the  defendant's 
YoL.  LXXI— 42 
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promptness  and  responsibility  determined.  But,  above  all, 
it  was  there  that  a  sale  could  be  made  which  was  not  in  vio- 
lation of  law. 

The  evidence  is  not  such  as  to  justify  us  in  saying  that 
the  court  below  erred.  Affibhrd. 


WalkAjI^  The  Ghioaoo,  Rook  Island  &  Paoipio  H'y  Co. 


ailflP 


1.  Baili^ipi:  handling  dtnamitb:  explosion:  negligence:  evi- 
DEN^F^  The  defendant,  in  the  refpilar  couise  of  business,  had  received 
and  hauled  to  its  terminus  at  Council  Bluffs,  a  car  loaded  with  dynamite, 
billed  for  a  point  farther  west;  but  for  some  reason  the  Union  Paci6c 
Railroad  Company  refused  to  receive  it  for  conveyance  to  its  destination, 
and  the  defendant  placed  it  on  the  southernmost  of  the  tracks  in  its 
yard,  awaiting;  orders  concerning^  it.  It  stood  there  about  twenty-four 
hoars,  when  it  was  found  to  be  on  fire  inside  from  some  cause  unknown. 
All  reasonable  efforts  were  made  to  extinguish  the  fire,  but  without 
avail,  and  it  exploded,  doing  iqjury  to  plaintiff's  property,  half  a  mile 
away,  for  which  she  seeks  to  recover.  Held  that  the  defendant  had  the 
right  to  store  the  car  at  some  place  in  its  yard;  that  if  plaintiff  claimed 
that  there  was  negligence  in  storing  it  where  it  did,  she  had  the  burden 
to  establish  that  claim,  and.  there  being  no  evidence  of  negligence  in 
that  respect,  nor  in  any  of  the  points  charged  in  the  petition,  it  was 
error  to  submit  the  question  of  negligence  to  the  jury. 

Appeal  from  Pottawattamie  District  Court. 
Monday,  June  13. 

On  the  twenty-sixth  day  of  September,  1881,  a  box  car 
standing  on  a  side  track  in  the  freight  yard  of  defendant  at 
Council  Bluffs  took  fire,  and  exploded  with  such  force  that 
it  injured  certain  buildings  of  the  plaintifT,  situated  about 
half  a  mile  away  from  where  the  explosion  occurred.  This 
action  was  brought  to  recover  damages  for  the  injuries  to 
said  building.  There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  the  plaintiff.     Defendant  appeals. 

T.  8.  Wright  and  Wright,  Baldwin  <k  Ealdane,  for 
appellant. 

Z>.  0.  Bloomer  and  J.  H.  Keatley,  for  appeUee. 
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RoTHRooK,  J. — The  car  in  question  was  received  bj  the 
defendant  from  a  connecting  road  at  Englewood,  Illinois. 
It  was  a  through  shipment  billed  to  some  point  west  of 
Council  Bluffs.  It  was  received  in  the  regular  course  of 
business,  and  transported  to  Council  Bluffs,  and  tencjered  to 
the  Union  Pacific  Railroad  Company,  to  be  conveyed  to  its 
destination.  The  last  named  company,  for  some  reason, 
refused  to  receive  the  car,  and  the  defendant  placed  it  npon  a 
side  track  in  its  own  yards  to  await  orders  from  thAast  as 
to  its  future  disposition.  After  remaining  on  the  sf^  track 
about  twenty-four  hours,  the  car  was  discovered  to  b^n  fire. 
The  fire  appeared  to  be  inside  the  car,  and  two  of  the  employes 
of  the  defendant  attempted  to  extinguish  the  fire  with  buck- 
ets of  water.  They  discovered  that  the  car  was  loaded  with 
dynamite  or  giant-powder,  and  abandoned  further  efforts  to 
save  it.  A  switch  engine  was  used  to  push  the  car  to  a 
water-tank  which  was  near  by,  and  about  the  time  it  was 
placed  in  proper  position  at  the  tank  it  was  thought  unsafe 
to  remain  near  the  car,  and  it  was  abandoned,  and  in  a  few 
minutes  it  exploded. 

Tte  alleged  negligence  of  the  defendant  is  set  out  in  the 
petition  as  follows:  "That  on  or  about  the  said  day  defend- 
ant received  from  some  of  its  connecting  lines  a  freight  car 
filled  with  dynamite,  giant-powder,  or  some  other  highly-* 
combustible  substance,  so  known  to  be  to  defendant  at  the 
time  the  same  was  received  by  defendant  at  its  said  yard, 
and  that  said  car  was  unprotected  by  any  sheet-iron,  or  any 
tire-proof  walls  or  covering,  but  was  wholly  exposed  to  fire 
from  passing  engines  or  other  sources;  that,  while  so  exposed 
to  fire,  defendant  negligently  allowed  it  to  stand  in  the  freight 
yards  for  a  great  many  hours,  during  which  time  the  said 
car  took  fire  on  the  outside  from  a  passing  engine,  or  some 
other  source,  which  fire  communicated  to  said  explosive 
material,  whereby  the  same,  on  said  day,  was  exploded, 
destroying  many  other  cars  of  defendant,  its  round-house  and 
freight  depot,  and  the  concussion  thereof  destroyed  a  large 
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quantity  of  the  glass  of  the  plaintiff  in  her  said  biiildingi, 
above  described,  and  otherwise  greatly  injuring  and  render- 
ing insecure  said  buildings,  all  of  which  was  the  necessary 
and  natural  result  of  the  explosion,  and  of  the  said  negli- 
gence of  the  defendant,  whereby  plaintiff  has  been  damaged 
in  the  sum  of  six  hundred  ($600)  dollars,  for  which  judg- 
ment is  prayed." 

The  evidence  shows  quite  conclusively  that  the  car  was 
loadewvith  giant-powder.  The  plaintiff's  counsel  in  their 
argument  contend  that  it  was*  ordinary  gunpowder.  This 
claim  IS  not  only  not  supported  by  the  evidence,  but  is  not 
consistent  with  the  averments  of  the  petition  which  we  have 
herein  set  out.  The  case  was  tried  in  the  court  below  upon 
the  theory  that  the  explosive  substance  was  giant-powder. 

The  freight  yard  is  composed  of  some  eight  or  ten  tracks, 
and  is  about  300  feet  wide,  and  a  mile  and  a  half  long.  The 
car  in  question  stood  on  the  outer  track  at  the  south  side  of 
the  yard.  The  wind  blew  from  the  south  during  the  day  of 
the  accident,  and  there  is  no  evidence  that  fire  was  commu- 
nicated to  the  car  by  engines  passing  on  other  tracks.  It  is 
true,  the  charge  in  the  petition  is  that  the  car  took  fire  from 
a  passing  engine,  or  some  other  source;  but  there  is  no  aver- 
ment  and  no  evidence  that  the  passing  engines  were  in  any 
4nanner  defective  in  their  machinery  for  protection  against  fire 
escaping  therefrom.  The  sole  ground  of  complaint  was  that 
the  car  was  negligently  permitted  to  remain  in  an  improper 
place;  that  it  should  have  been  placed  at  some  point  where, 
if  an  explosion  occurred,  adjacent  property  would  not  be 
injured.  This  question  was  submitted  by  the  court  to  the 
jury  in  the  following  instruction: 

"The  defendant,  having  a  right  to  receive  this  car  and  its 
contents  for  transportation,  and  having  a  right  to  so  trans- 
port them  over  its  line,  was  under  obligation,  when  the  car 
arrived  at  Council  Bluffs,  and  at  the  terminus  of  its  line,  to 
keep  the  car  in  its  possession  until  it  could  be  forwarded 
towards  its  final  destination,  or  otherwise  disposed  of,  as  the 
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owners  of  the  property  might  direct.  If  the  car  was  des- 
tined for  some  point  further  west,  and  was  intended  to  be 
forwarded  over  the  Union  Pacific  Eailroad,  and  the  company 
operating  that  road  refused  to  receive  it  from  defendant,  the 
defendant  could  not  abandon  it  or  deliver  it  to  a  stranger, 
but  was  bound  to  keep  it  as  safely  and  carefully  as  could  rea- 
sonably be  done  until  arrangement  was  made  for  forwarding 
it,  or  until  the  owner  gave  some  direction  regarding  the  dis- 
position of  it.  The  defendant  was  not  obliged  to  unldUi  this 
car,  and  place  its  contents  in  storage,  if  the  car  was  a  rea- 
sonably safe  place  to  keep  such  contents  while  it  would  have 
to  remain  here;  nor  was  it  under  obligation  to  provide  a 
freight  yard  outside  of  the  city,  or  at  any  other  particular 
place,  for  the  keeping  of  cars  laden  as  this  one  was;  but  it 
was  under  this,  and  no  greater,  obligation,  viz:  that  it  use 
such  care  and  caution  as  reasonably  prudent  persons  would 
use,  under  like  circumstances,  to  place  said  car  and  its  con- 
tents where  it  would  not  be  exposed  to  unnecessary  risk,  or 
unnecessarily  endanger  surrounding  property.  And  the  only 
qaestion  in  this  case,  so  far  as  the  liability  of  the  defendant 
is  concerned,  is  whether  the  defendant  did  use  this  degree  of 
care.  If  it  did  use  the  degree  of  care  above  indicated,  it 
will  not  be  liable.  But  if  the  evidence  shows  that  defend- 
ant did  not  use  such  degree  of  care,  and  its  failure  to  do  so 
caused  the  explosion  which  occurred,  the  defendant  will  be 
liable  for  the  injury,  if  any,  caused  to  the  property  of  others 
thereby." 

We  think  there  was  no  evidence  in  the  case  which  author- 
ized the  jury  to  determine  that  the  defendant  was  neg- 
ligent in  storing  the  car  on  the  south  track  in  its  yard.  It 
could  not  remove  it  from  its  yard,  and  leave  it  standing  on  its 
main  track,  without  interfering^  with  the  passage  of  trains 
over  its  road,  and  there  is  no  evidence  tending  to  show  that 
the  damage  to  property  would  have  been  less  if  the  car  had 
been  on  any  other  track,  or  at  any  other  place  in  the  yard. 

The  court  further  instructed  the  jury  as  follows:     *'Tho 
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defendant  had  a  right  to  assume  that  the  contents  of  said  cai 
were  properly  packed  and  properly  protected  against  all  the 
ordinary  dangers  incident  to  transportation  of  cars  and  theii 
contents  over  railroad  lines,  and  there  is  no  evidence  to  show 
that  snch  contents  were  not  so  properly  packed  and  pro- 
tected." 

The  evidence  shows  that,  while  giant-powder  is  an  explo- 
sive substance  of  immense  disruptive  power,  yet,  if  properly 
packe<^  the  shipment  of  it  by  rail  is  not  attended  with  any 
more  Hazard  than  the  transportation  of  ordinary  merchan- 
dise. Now,  in  view  of  this  evidence,  and  of  the  instruction 
by  the  court  to  the  jury,  there  was  no  ground  for  imputing 
negligence  to  the  defendant.  The  relation  between  the  par- 
ties to  the  action  is  not  such  that  the  law  presumes  negli- 
gence in  the  defendant  by  the  mere  fact  that  the  plaintiff's 
property  was  injured.)  The  burden  was  on  the  plaintiff  to; 
show  that  the  place  wliere  the  car  was  stored  was  an  improper^ 
place.  All  the  light  the  jury  had  on  this  subject  was  that 
the  car  exploded,  and  the  plaintiff^s  property  was  injured. 

Bbvsbsed. 


Barrett  &  Barrett  v.  Wheeler  &  Herald. 

1.  Evidence:  WBrrrsN  wabkantt:  contsicpoba.nbous  parol' war- 

ranty. Where  a  written  warranty  and  a  contemporaneous  parol  war- 
ranty were  both  pleaded  by  defendant,  and  the  written  warranty  was 
estaUished  without  conflict,  it  was  error  to  allow  evidence  of  the  parol 
warranty  to  go  to  the  jury. 

2.  Gontraot:  goods  ordbrbd  for  special  purpose:  purpose  de- 

feated: LIABILITY.  Defendants  purchased  a  larfire  quantity  of  cider 
from  plaintiffs  for  the  purpose  of  bottlingr  the  same  for  resale,  and  at  the 
same  time  requested  plaintiflb  to  have  printed  for  them  show  cards  and 
labels  to  be  used  in  the  sale  of  the  cider.  The  cards  and  labels  were  pro- 
cured and  paid  for  by  plaintiffs,  and  sent  with  the  cider  to  defendants, 
but  they  were  useless  in  defendants*  hands  on  account  of  their  not  being 
able  to  use  the  cider^—it  not  being  of  the  quality  warranted  to  taem* 
HM  that  defendants  were  liable  to  plaintiffs  for  the  price  of  the  cards 
and  labels,  notwithstanding  the  breach  of  warranty  as  to  the  cider. 
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8.  Evidenoe:  warranty:  hbabsat  as  to  quality  of  goods.  What 
the  puichaser  of  goods  from  a  vendee  may  have  said  as  to  the  quality 
of  the  goods,  is  mere  hearsay  oa  a  question  of  breach  of  warranty 
between  the  vendee  and  his  vendor. 

4. :  CONCLUSION  ASKBD  FOR:  FACTS  GIVEN.    Where  a  question  to  a 

witness  calls  for  his  conclusion  as  to  the  effect  of  a  contract,  but  the  witness 
.simply  states  what  he  claims  to  be  (he  terms  of  the  contract,  there  is  no 
pn^'udice  from  the  erroneous  question.        • 

Appeal  from  Pottawattamie  Circuit  Court. 

Monday,  June  13. 

Action  at  law  on  an  account  for  goods  sold  and  delivered, 
and  for  money  paid  for  the  use  and  benefit  of  defendants,  and 
at  their  request.  There  was  a  verdict  and  judgment  for 
defendants,  and  plaintiffs  appeal. 

Smithy  Carson  cfe  Harly  for  appellant. 

Oeo.  A.  Holmes  and  Sapp  db  Pusey,  for  appellees. 

Rbed,  J. — Plaintiffs  are  manufacturers  and  dealers  in  cider 
at  the  city  of  Chicago.  Defendants  carry  on  a  bottling 
establishment  at  Council  Bluffs.  On  the  twenty-eighth  of 
March,  1883,  defendant  sent  to  plaintiffs  an  order  for  ten 
casks  of  cider.  They  also  requested  them  to  have  printed 
for  them  100  show-cards  and  3,000  labels  for  bottles,  and 
promised  to  pay  for  the  same.  The  show-cards  were  intended 
to  be  used  for  the  purpose  of  advertising  the  cider,  and  the 
labels  were  designed  to  be  placed  upon  the  bottles  in  which 
defendants  would  put  it.  Plaintiff  shipped  the  cider  as 
requested,  and  paid  the  freight  on  it  to  its  destination. 
They  also  procured  and  paid  for  the  cards  and  labels,  and 
sent  them  to  the  defendants.  This  action  was  brought  for 
the  recovery  of  the  value  of  the  cider,  and  for  tlie  money 
paid  out  as  freight  on  it,  and  for  the  cards  and  labels.  The 
defendants   answered   that,  by  the   terms   of    the  contract. 
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plaintiffs  were  to  deliver  the  cider  in  Council  Bluffs,  and 
consequently  they  are  not  answerable  for  the  freight;  that 
the  sale  was  by  sample,  and  that  the  cider  delivered  did  iiot 
correspond  with  the  sample,  being  greatly  inferior  in  quality 
and  value  to  it;  that  the  sale  was  upon  a  written  warranty 
that  the  cider  would  be  satisfactory  to  them;  also  that,pend. 
ing  the  negotiation,  plaintiffs  gave  a  parol  warranty  that, the 
cider  would  be  satisfactory  to  defendants  and  their  customers, 
and  that  there  was  a  breach  of  both  of  these  warranties,  in 
that  the  cider  delivered  was  unmerchantable  and  valueless; 
also  that  they  tendered  the  cider  back  to  plaintiffs  when  they 
discovered  ils  condition,  and  that  they  ordered  the  cards  and 
labels  with  special  reference  to  the  purchase  of  said  cider, 
.and  with  the  intention  of  using  them  in  the  sale  of  the  same, 
and  tlmt  they  were  of  no  value  for  any  other  use. 

I.  It  was  proven  on  the  trial  that,  pending  the  negotiation 
which  resulted  in  the  sale,  plaintiff  gave  a  written  warranty 
1.  bvidenck:  ^^  ^^^  quality  of  the  cider,  and  that  this  was 
nsmtT"cou-'^"  i*elied  on  by  defendants  in  making  the  purchase. 
paroTwau^^"*  Defendants  were  permitted,  against  plaintiffs' 
**"  ^'  objection,  to  give  evidence  tending  to  prove  that 

the  agent  of  plaintiffs,  who  conducted  the  negotiations 
for  them,  gave  a  verbal  warranty  of  the  quality  of  the  goods, 
somewhat  different  in  its  terms  and  effect  from  the  written 
warranty,  and  that  this  also  was  relied  on  by  them  when 
they  made  the  purchase.  This  warranty,  if  given,  was  made 
at  the  same  time  that  the  writing  was  executed.  This  evi- 
dence  should  have  been  excluded.  The  case,  in  this  respect, 
talis  within  the  familiar  rule  that  parol  evidence  is  inadmis- 
sible  to  vary  or  alter  the  terms  of  a  written  contract.  Coun- 
sel for  appellees  conceded  that  they  could  not  rely  on  the 
parol  warranty  if  the  one  in  writing  was  proven;  but  they 
contended  that,  as  they  had  pleaded  it,  and  as  there  was  an  issue 
as  to  whether  any  warranty  at  all  was  given,  they  had  the  right 
to  introduce  the  evidence  with  reference  to  it,  and  rely  upon 
it  in  case  the  proof  should  be  found  to  be  insufficient  to 
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establish  the  written  warranty.  This  would  be  true  if  there 
had  been  any  conflict  in  the  evidence  as  to  the  written  warranty. 
But  there  was  none.  The  giving  of  the  written  warranty 
was  proven  without  conflict.  On  this  state  of  the  case,  the 
court  should  have  taken  from  the  jury  all  evidence  as  to  the 
alleged  parol  warranty,  and  confined  their  consideration  to 
the  question  whether  there  had  been  a  failure  of  the  war- 
ranty in  writing. 

II.  Thecircuit  court  instructed  the  jury,  in  effect,  that  if  the 
show-cards  and  labels  were  ordered  with  particular  and  exclu- 
j.  contkact:  sive  reference  to  the  order  for  the  cider, and  it  was  so 
SJfBpwSa!'^  understood  by  the  parties,  and  they  were  of  no  use 

S^urpSe  *         or  value  except  for  advertising  the  cider,  and  there 
efeated:  ,  i        x.  ^i  .        i.  x,  .  . 

iiabuity.  was  a  breach  ot  the  warranty  of  the  cider,  so 
that  there  could  be  no  recovery  for  it,  plaintiffs  were  not 
entitled  to  recover  for  them.  We  think  the  court  erred  in 
giving  this  instruction.  Plaintiffs  did  not  undertake,  as  part 
of  the  contract  for  the  sale  of  the  cider,  to  furnish  the  cards 
and  labels.  But  defendants,  when  they  sent  the  order  for 
the  cider,  requested  them  to  procure  them  for  their  own  use, 
and  they  expressly  promised  to  pay  plaintiffs  whatever 
expense  they  might  incur  in  procuring  them.  The  transac- 
tion was  not  a  sale  by  plaintiffs  of  the  cards  and  labels  to 
defendants;  but,  at  defendant's  request,  they  procured  them 
to  be  printed,  and  sent  them  to  them.  The  cost  of  the 
printing  was  an  expense  incurred  by  them  at  defendants' 
request,  and  upon  there  promise  to  reimburse  them  therefor. 
There  can  be  no  doubt  but  defendants  are  liable  to  them  for 
the  amount  so  expended.  It  may  be  that  defendants  are 
entitled  to  set  off  the  amount  of  this  expense  as  an  item  of 
damages  sustained  by  them  in  consequence  of  the  failure  of 
the  warranty  of  the  cider.  But  we  do  not  determine  that 
question,  for  the  reason  that  the  claim  was  not  pleaded  as  a 
counter-claim.  Defendants  pleaded  the  facts  merely  as  a 
defense  to  that  item  of  plaintiffs'  account;  but  they  do  not 
constitute  a  defense  to  it. 
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III.  After  defendants  received  the  cider,  they  sold  a  cask 

3.  KviDEKCB:  of  it,  and  on  the  trial  they  were  permitted  to 
hearsay  !M       prove   the  Statements   of  the   vendee  as   to  its 

to  quality  of      "^  . 

goods,  quanty  and  condition.     Ihe  evidence  was  hear- 

say, and  should  have  been  excluded. 

IV.  A  member  of  the  defendants'  firm  who  was  exam- 
ined as  a  witness  on  the  trial  was  asked  the  following  ques- 
^ _^     tion:  "Under   your  contract  with   this  Barrett 

4.  :  con-  J 

fonVTciT^®'*  [plaintiffs'  agent,  who  conducted  the  negotiation] 
given.  ^^^^  ^j^g  here,  where  was  the  cider  to  be  deliv- 

ered? "  This  question  was  objectionable  on  the  ground  that 
it  asked  for  the  conclusion  or  opinion  of  the  witness  as  to 
the  effect  of  the  contract;  but  plaintiffs  sustained  no  preju- 
dice by  it,  for  the  witness  in  his  answer  stated  the  terms  of 
the  contract  as  he  claimed  they  were. 

Other  errors  were  argued  by  counsel,  but  we  have  consid- 
ered the  material  questions  in  the  case,  and  they  do  not 
demand  attention. 

Kevebsed. 


The  St.  Louis,  Ottcmwa  &  Cedar  Bapids  R'y  Co.  v.  Devin 

BT  AL, 

1.  Conyeyanoe:  delivery:  conjiition:  bvidbncb.  Plaintiff  soagfat 
to  quiet  its  title  to  land  nnder  an  alleged  lost  and  unrecorded  deed;  bot 
it  failed  to  establish  the  delivery  of  the  deed  by  a  preponderance  of  the 
evidence,  and  it  appeared  by  a  clear  preponderance  of  the  evidence  that 
the  deed  was  a  conditional  one»  and  Uiat,  by  reason  of  plaintiff's  failure 
to  perform  the  condition,  the  title  never  passed.  Held  that  plaintiff 
could  not  recover. 

Appeal  from  Wapello  Cirouit  Court, 

Monday,  June  13. 

This  is  an  action  in  equity,  involving  the  title  to  a  valu- 
able tract  of  land  in  the  city  of  Ottutnwa.  The  plaintiff 
demands  a  decree  quieting  its  title  to  ihe  land.     The  defend* 
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ants  claim  that  they  are  the  owners  of  the  property,  and  that 
the  plaintiff  has  no  interest  therein.  There  was  a  decree  in 
the  circuit  court  for  the  defendants.     Plaintiff  appeals. 

Stiles  dh  Beanxan  and  S,  S.  Carruthers,  for  appellant. 

WUliama  <&  Jacques  and  //.  B.  Hende^^skottj  for  appellees. 

RoTHEOCK,  J. — The  plaintiff  claims  to  be  the  owner  of  the 
land  under  an  alleged  conveyance  made  by  one  Thomas  Devin 
in  the  year  1868.  The  defendants  are  the  heirs  and  repre- 
sentatives of  Devin,  who  died  in  the  year  1873,  and  they 
claim  that  he  was  seized  in  fee  of  the  property  at  the  time 
of  liis  death.  No  conveyance  of  the  land  from  Devin  was  at 
any  time  made  of  record;  and  the  plaintiff  did  not  upon  the 
trial  produce  a  deed  purporting  to  have  been  executed  by 
Devin.  It  was  claimed  that  the  deed  was  lost,  and  reliance 
was  had  upon  parol  evidence  of  the  existence  and  contents 
of  a  deed.  On  the  other  hand,  the  defendants  adtnit  that  a 
deed  was  signed  by  Devin ;  yet  they  contend  that  the  same 
was  a  conditional  conveyance  of  the  land,  to  be  void  unless 
a  railroad  depot  should  be  built  thereon  in  three  or  five  years. 
They  further  contend  that  the  deed  was  never  delivered. 

The  evidence  is  quite  voluminous.  There  is  no  dispute 
that  a  deed  was  signed  by  Devin,  and  that  he  intended  to 
donate  the  land  for  depot  purposes.  We  are  inclined  to 
think  that  plaintiff  does  not  show,  by  a  preponderance  of 
evidence,  that  the  deed  was  ever  delivered.  However  this 
may  be,  we  are  quite  well  satisfied  that  there  is  a  clear  pre- 
ponderance of  evidence. that  the  deed  was  a  conditional  one, 
and  that  the  title  never  passed,  by  reason  of  the  failure  of 
the  grantee  to  perform  the  condition. 

We  are  satisfied  that  the  decree  of  the  court  below  is  correct. 

Affirmed. 
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HUBBABI>   V.    HaBT    et    AL. 

Surety:  extension  of  time  procubbd  bt  fraud:  discharqe. 
Where  the  principal  debtor  on  a  promissory  note  procures  its  surrender 
and  an  extension  of  time  on  the  debt  by  presenting^  a  new  note  to 
which  he  has  forf^  the  surety's  name,  held  that  the  extension  so 
procured  will  not  discharge  the  surety.  (Kirhy  v.  Landis,  54  Iowa,  IbO, 
followed.) 


2.     :    LOSS   OF    LIEN    FOR    INDEMNITY:     ESTOPPEL   OF    CREDITOR. 

Where  a  surety  held  a  chattel  mortgage  from  his  principal  for  indem- 
nity, and  he  told  the  holder  of  a  junior  mortgage  that  he  might  take  the 
chattels,  provided  the  debt  for  which  he  was  surety  had  been  paid, 
and  referred  him  to  the  creditor  to  ascertain  that  fact,  and  the  creditor 
told  him,  not  that  the  debt  had  been  paid,  but  that  the  surety's  mort- 
gage was  no  longer  a  lien  on  the  chattels,  whereupon  the  second  mort- 
gagee took  the  chattels,  but  before  he  had  sold  them  under  his  mort- 
gage the  surety  learned  that  the  debt  had  not  been  paid,  but  took  no 
measures  to  protect  himself  by  the  enforcement  of  his  mortgage,  held 
that  the  creditor  was  not  estopped  from  enforcing  his  demand  against 
the  surety. 

Appeal  from  Caas  District  Court. 

Tuesday,  June  14. 

Action  on  a  promissory  note  on  which  defendant  is 
surety.  Verdict  and  judgment  for  plaintiff  and  defendant 
appeals. 

Temple  <&  Phelps^  for  appellant 

B.  Q.  Phelps^  for  appellee. 

Beed,  J. — ^The  defenses  pleaded  are  (1)  that  there  had  been 
an  extension  of  the  time  of  payment  of  the  debt  by  a  con^ 
tract  between  plaintiff  and  the  principal  debtor,  without  the 
knowledge  or  consent  of  defendant;  and  (2)  that  defendant 
had  been  induced  to  relinquish  the  security  of  a  chattel 
mortgage  given  him  by  the  principal  debtor,  to  indemnify 
him  against  his  liability  on  the  note,  by  the  representation  of 
plaintiff  that  the  note  had  been  satisfied. 
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I.  The  note  in  suit  was  given  on  the  eighteenth  of  Angnst, 
1882,  and  became  dne  in  six  months  from  that  date.  When 
I.  surety:  it  matured,  Hart,  the  principal  maker,  d^sirec^ 
time  procured  an  extension,  and  he  presented  to  plaintiff  a  new 
charge.  '  note,  signed  by  himself,  and  to  which  defendant's 
name  was  also  signed,  which  plaintiff  accepted,  and  he  sur< 
rendered  the  former  note.  At  the  maturity  of  this  note, 
Hart  again  presented  a  note  to  which  defendant's  name  waa 
signed,  and  secured  a  second  extension.  But  it  afterwards 
transpired  that  he  had  forged  defendant's  signature  to  both 
of  these  instruments.  That  fact  was  not  discovered  by  plaint- 
iff until  he  sought  to  collect  the  third  note  from  defendant 
ailer  its  maturity.  As  the  surrender  of  the  original  note 
and  the  extensions  of  time  were  obtained  by  fraud,  the  note 
was  not  extinguished  by  the  surrender.  Nor  was  the  surety 
discharged  by  the  extensions  of  time.  Kirhy  v.  Landis.  54 
Iowa,  150. 

II.  The  following  facts  were  proven  under  the  second 
defense  pleaded:     When  defendant  signed  th©  uote  sued  on, 

i. -loss    Hart  gave  him  a  mortgage  on  certain  personal 

fiidemnity:  property  to  indemnify  him  against  liability  on 
creditor.  the  note.  He  subsequently  gave  a  mortgage  on 
the  same  property  to  one  Herstein.  About  the  time  the 
third  note  given  by  Hart  to  plaintiff  fell  due,  Herstein 
applied  to  defendant  for  information  as  to  whether  his  mort- 
gage remained  unsatisfied.  Defendant  informed  him  that  he 
did  not  know  whether  the  note  for  the  security  of  which  the 
mortgage  was  given  was  paid  or  not,  but  referred  him  to 
plaintiff,  and  told  him  that,  if  the  note  had  been  paid,  he 
could  take  possession  of  the  property  on  his  mortgage.  At 
that  time,  defendant  did  not  know  that  the  second  and  third 
notes  had  been  given.  Herstein  then  applied  to  plaintiff, 
who,  after  he  had  compared  the  date  of  the  note  he  then  held 
with  that  of  the  one  described  in  defendant's  mortgage, 
stated  that  the  mortgage  was  not  a  lien  on  the  property. 
Herstein  thereupon  took  possession  of  the  property  under 
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liis  mortgage,  and  subsequently  sold  it  thereunder.  When 
plaintiff  made  the  statement  to  Herstein,  he  did  not  know 
that  defendant's  signature  to  the  second  and  third  note? 
given  to  him  by  Hart  had  been  forged,  but  both  he  and 
defendant  knew  that  fact  before  the  property  was  sold  undei 
Ilerstein's  mortgage. 

The  district  court  ruled  that  these  facts  did  not  have  the 
effect  to  discharge  defendant  from  liability  on  the  first  note 
This  holding  is  correct.  It  is  certainly  true  that  if  the  cred- 
itor  represents  to  the  surety  that  the  debt  is  paid,  and  thereby 
induces  him  to  surrender  the  security  which  he  holds  for  hi? 
own  indemnity,  or  even  to  forego  the  steps  necessary  for  hip 
protection,  he  will  be  estopped  in  the  future  from  asserting 
the  claim  against  him.  Thornburgh  v.  Madren^  33  Iowa. 
380.  But  in  the  present  case  no  such  representation  wa? 
made.  The  only  representation  made  by  plaintiff  was  that 
defendant's  mortgage  was  not  a  lien  on  the  property.  That, 
however,  was  but  a  mere  expression  of  opinion,  based,  doubt- 
less, upon  the  fact  that  the  note  secured  by  the  mortgage 
had  been  extinguished,  as  plaintift'  supposed,  by  his  accept- 
ance of  the  one  given  in  renewal.  The  opinion  was  probably 
erroneous,  even  upon  the  hypothesis  upon  which  it  was 
expressed.  But  that  is  immaterial.  Defendant  was  not 
misled  by  it,  for  he  took  no  action  based  upon  it.  His  con- 
sent that  Herstein  might  take  possession  of  the  property 
under  his  mortgage  was  coupled  with  the  condition  that  his 
own  mortgage  had  been  satisfied.  Herstein,  in  taking  pos- 
session of  it,  acted  upon  that  consent,  and  the  statement 
made  by  plaintiff*.  But  defendant  knew,  before  the  property 
was  sold,  that  his  mortgage  had  not  l>een  satisfied.  He  knew 
that  the  debt  to  plaintiff  had  not  been  paid.  He  knew,  also, 
that  plaintiff^  had  been  induced  by  the  fraud  of  Hart  to  sur- 
render the  note  which  he  had  signed,  and  grant  an  extension 
of  time.  He  is  conclusively  presunlcd  to  have  known  that, 
upon  that  state  of  facts,  he  remained  liable  for  the  debt,  and 
that  his  mortgage  continued  a  valid  security  for  his  indem- 
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nity;  for  that  is  the  law  upon  that  state  of  facts.  As  the 
property  had  not  then  been  sold,  there  was  nothing  to  pre- 
vent him  from  seizing  it  upon  his  mortgage.  He  stood,  then, 
in  precisely  the  position  he  would  have  occupied  if  plaintiff 
had  never  made  the  statement  to  Herstein;  and,  if  he  lost 
his  security  by  the  sale  of  the  proj^erty  under  the  other  mort- 
gage, the  injury  was  caused  by  his  own  failure  to  assert  his 
right  in  proper  time  to  preserve  it.  There  clearly  is  no 
element  of  estoppel  in  the  case. 

Error  is  assigned  on  the  admission  in  the  trial  of  letter- 
press copies  of  certain  letters  written  by  plaintiff  to  defend- 
ant, relating  to  the  matters  in  dispute.  But,  if  it  should  be 
conceded  that  the  court  erred  in  admitting  them,  defendant 
sustained  no  prejudice  by  the  ruling. 

The  facts  upon  which  the  court's  ruling  was  based,  and 
which  we  hold  to  be  conclusive  of  the  rights  of  the  parties, 
were  all  clearly  proven  independently  of  the  letters. 

Affirmed. 


'71    671 

Kennedy  v.  Rosier.  ^  ^ 
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ignores  an  issue  material  to  the  case,  or  which  assumes  as  true  a  mate-  |i29  243 

rial  point  in  dispute,  cannot  be  sustained.    For  illustrations  see  opinion.  ,  71    67 1! 


1.  Instruotions :   igkoritio   point  in   issue.    An  instruction   which 


2.  Pledge:  of  note:  duty  of  pledgee.    The  holder  of  a  promissory 

note  as  collateral  security  is  not  charged  with  the  same  duty  as  au 
indorsee.  He  is  liable  for  failure  to  present  the  note  and  to  give  notice 
of  non-pay n^ent,  only  in  case  damage,  loss  or  prejudice  results  to  the 
pledgeor  therefrom,  and  then  only  to  the  extent  of  such  damage. 

3.  Depositions:  notice  of  taking:  code,  §  3780.    In  the  provision 

of  the  Code,  §  3730,  that  a  notice  to  take  depositions  shall  be  five  days, 
**  when  served  on  the  party  within  the  county,"  the  county  in  which  the 
depositions  are  to  be  taken  is  meant,  and  not  that  wherein  the  court  in 
which  they  are  to  be  used  is  held. 

4.  Appeal:  discrepancy  in  record  as  to  date  of  judgment.    A 

discrepancy  between  the  notice  of  appeal  and  an  amended  abstract,  as 
to  the  diUeof  the  judgment  in  the  case,  is  no  ground  for  dismissing  the 
appeal,  where  it  is  not  shown  that  the  appeal  is  not  from  the  judgment 
in  the  case,  or  was  not  taken  in  time. 
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Appeal  from,  Delaware  Circuit  Court, 

Tuesday,  June  14. 

Action  upon  a  promissory  note.     There  was  a  judgmenf 
npon  a  verdict  for  plaintiff  for  a  part  of  his  claim,  from  t 
which  he  appeals. 

Aifiaworth  cfe  JIohso7i,  for  appellant. 

JE.  E.  Haaner^  for  appellee. 

Beck,  J. — I.  As  a  defense,  the  answer  of  defendant  pleadp 
that  he  gave  to  plaintiff  a  note,  and  mortgage  securing  it,  as 
1  IN  T  collateral  securijty  upon  the  notes  in  suit;  that 

JvSmnt\n^  ^^®    amount     and     value   of    these    collaterals 
Issue.  exceeded  defendant's  note;  and  that,  through  the 

fault  and  negligence  of  plaintiff,  they  were  not  collected,  and 
became  lost  to  defendant,  whereby  he  sustained  damage, 
which  is  set  up  as  a  counter-claim  to  plaintiff's  action.  The 
plaintiff,  in  reply,  pleads,  among  other  matters,  that  defend- 
ant did  not  deliver  to  plaintiff  the  collateral  note,  and  that 
he  has  never  had  it  in  his  possession,  but  it  has  been  all  the 
time  in  the  possession  of  defendant. 

II.  The  ninth  instruction  to  the  jury  is  to  the  effect 
that,  upon  plaintiff's  acceptance  of  the  assignment  of  the 
collateral  note,  he  became  bound  to  use  reasonable  e^orts  to 
collect  it.  This  instruction,  in  view  of  the  matter  pleaded 
in  plaintiff's  reply,  that  he  never  had  possession  of  the  note, 
was  misleading  and  erroneous.  If  the  instruction  had  been 
modified  so  as  to  have  required  the  jury  to  find  whether 
plaintiff  had  the  note  in  his  possession,  and  if  they  found  he 
had,  that  the  plaintiff  should  be  held  liable  for  loss  resulting 
from  failure  to  use  the  diligence  stated  in  the  instruction,  it 
would  have  been  correct. 

III.  So  the  twelfth  instruction  is  erroneous,  for  the 
reason  that  it  also  ignores  the  matter  pleaded  by  plaintiff  in 
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1h8  reply,  to  the  effect  that  he  never  had  the  possession  of 
the  note.  If  plaintiff  did  not  have  the  possession  of  the 
note,  he  coald  not  have  exercised  care  and  control  over  it. 

lY.  The  sixteenth  instruction  is  to  the  effect  that  it  was 
plaintiff's  duty  to  present  the  note  for  payment  within  a 
i*ea8onable  time  after  he  received  it,  and,  if  not  paid,  to 
notiiy  defendant  of  the  fact;  and,  if  he  neglected  such  pre- 
sentation and  notice,  he  cannot  recover  in  this  action.  The 
instruction  is,  in  our  opinion,  erroneous  in  these  particulars: 
(1)  It  assumes  that  plaintiff  did  have  possession  of  the  note. 
This  was  a  disputed  fact,  under  the  issue,  upon  which  the 
jury  should  have  been  directed  to  find  the  fact.  (2)  The 
3.  PLBDOB :      plaintiff's  duty  was  not  that  of  an  indorsee,  as 

of  note:  duty  \       .      .        .,  .     i     u       -rr  ii   i 

of  pledgee,  the  instruction  seems  to  hold.  He  would  have 
been  liable  only  for  failure  to  present  the  note,  and  give 
notice  of  non-payment,  if  damage,  loss,  or  prejudice  resulted 
to  defendant  therefrom ;  and  such  liability  would  only  have 
extended  so  far  as  to  require  him  to  make  good  to  plaintiff 
the  loss  or  damage  he  sustained  from  such  neglect. 

V.  Depositions  were  taken  by  defendant  in  the  county 
of  plaintiff's  residence,  upon  eight  days'  notice.  Plaintiff 
i.DBP08i-  Baoyed  to  suppress  the  depositions,  on  the 
of  toking?*^  ground  that  sufficient  notice  had  not  been  given. 
Code,  s  mo,  rpjj^  motion  was  overruled.  The  cause  was  pend- 
ing in  a  judicial  district  other  than  the  one  in  which  plaint- 
iff resides.  Counsel  insist  that  under  Oode,  §  3730,  plaint- 
iff should  have  had  the  notice  required  in  the  commencement 
of  actions  by  Oode,  §  2601.  But  we  think  the  section  relied 
upon  does  not  sustain  plaintiff's  position.  It  provides  that 
a  notice  to  take  depositions  shall  be  five  days,  <'  when  served 
on  the  party  within  the  county."  Counsel  think  the  county 
in  which  the  court  is  held  is  referred  to  in  this  language. 
We  are  of  the  opinion  that  the  county  in  which  the  deposi- 
tions are  taken  is  meant. 

The  purpose  of  the  statute  in  prescribing  different  times 
Vol.  LXXI— 48 
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of  service  is  to  so  provide  that  opportunity  shall  be  given 
the  parties  to  appear  before  the  officer  at  the  time  of  taking 
the  depositions.  A  party  to  a  suit  might  live  a  great  dis- 
tance from  the  connty  in  which  the  suit  was  pending,  yet,  in 
counsel's  view,  if  the  deposition  should  be  taken  in  sucli 
county,  he  would  be  entitled  to  no  more  than  five  days' 
notice,  while,  if  the  depositions  be  taken  in  his  own  connty, 
at  the  very  place  of  his  residence,  he  would  be  entitled  to 
twenty  days'  notice.  We  think  no  such  absurd  result  was 
intended  by  the  legislature  in  the  enactment  of  the  statute 
in  question. 

YI.  Defendant  files  an  amended  abstract  showing  that 
the  judgment  was  rendered  June  29th,  and  the  notice  of 
4.  appeal:  appeal  designates  the  judgment  as  having  been 
ili^'Marto  rendered  June  9th.  He  claims  that  the  appeal 
n^nt^  "  *  is  not  from  the  judgment  in  this  case.  But  it 
is  not  shown  or  claimed  that  the  appeal  is  not  from  the 
judgment  in  this  case,  or  was  not  taken  in  time.  We  think 
the  appeal  is  properly  before  us. 

VII.  Defendant  also  shows  that  he  excepted  to  the  over- 
ruling of  a  motion  for  a  judgment  upon  plaintiff's  evidence; 
but,  as  he  has  not  appealed,  he  cannot  ask  us  to  review  this 
ruling. 

Other  questions  discussed  by  counsel  need  not  be  consid- 
ered. For  the  errors  in  the  instructions  above  pointed  oot, 
the  judgment  of  the  circuit  court  is 

Sbvxsskd. 
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The  Dbs  Moines  Nat.  Bank  v.  Chisholm  et  al.  loi  esoj 

PromiflBory  Note:  conbidbbation:  subbbndbb  of  collatbbal 
bbcttbity:  innocent  HOf>DEB.  Plaintiff  made  a  loan  to  the  M.  bank, 
with  the  nnderstandin^  that  it  was  to  have  collateral  security,  and  it 
received  the  collaterals  some  time  after  the  loan  had  been  made.  Sub- 
sequently the  cashier  o£  the  M.  bank  secured  a  return  of  the  collaterals 
by  depositing  in  their  stead  an  accommodation  note  sig^ied  by  himself 
and  some  others,  among  whom  were  S.  and  G.  The  signature  of  S.  had 
been  forged  to  the  note,  and  C,  relying  on  the  genuinenesa  of  the  sig- 
natures already  obtained,  signed  last.  Afterwards,  C,  being  the  only 
solvent  signer  to  the  note,  gave  the  notes  and  mortgage  sued  on  in  this 
case  in  lieu  of  the  accommodation  note,  and  for  an  extension  of  time. 
Held— 

(1)  That  the  pre-existing  debt  from  the  M.  bank  to  plaintiff  was  a 
good  consideration  for  the  delivery  at  the  collaterals  to  plaintiff* 

(2)  That  the  return  of  the  collaterals  was  a  good  coneidoration  for 
the  accommodation  note. 

(3)  That  plaintiff  most  be  regarded  as  a  purchaser  for  value  of  the 
accommodation  note,  and,  having  had  no  notice  of  the  fraud  by 
which  C.'s  signature  had  been  obtained  thereto,  it  was  in  no  man- 
ner affected  thereby. 

(4)  That  fraud  and  want  of  consideration  could  not  be  successfully 
pleaded  against  the  notes  and  mortgage  in  suit. 


2.  :    IMBECILITY  OF   MAKER:  UNDUE    INFLUENCE:    EVIPENCB  NOT 

ESTABLISHING.  The  evidence  in  this  ^ase  considered,  (see  opinion,) 
and  held  to  show  that  the  maker  of  the  notes  and  mortgage  in  question 
was  greatly  impaired  in  mental  and  physical  vigor  at  the  time  of  their 
execution,  but  that  he  was  not  lacking  in  judgment  or  reason,  but  was 
in  the  possessionr  of  all  hifi  faculties,  and  was  fully  competent  to  enter 
-  into  the  contract.  Also,  that  there  was  no  evidence  of  any  conceal- 
ment or  deceit  or  undue  influence  used  in  obtaining  the  execution  of  the 
contract. 

Ajppeal  from  Momroe  Circuit  Court. 

Tuesday,  June  14. 

The  defendant  Alexander  Ohisholm  is  administrator  of 
the  estate  of  William  Ohisholm,  deoeased.  The  other 
defendants  are  the  widow  and  heirs  at  law  of  said  William 
Chisholm.     This  action  is  upon  three  promiseory  notes,  and 
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for  the  foreclosure  of  a  mortgage  secaring  the  samey  exe- 
cuted by  William  Ohisholm  in  his  life-time.  The  defend-  - 
ants  answered  that  the  notes  and  mortgage  were  given  with- 
out consideration,  that  William  Ohisholm  was  non  compos 
7nenti8^  and  incapable  of  contracting,  when  he  executed, 
them,  and  that  thej  were  procured  by  fraud.  The  circuit 
court  entered  judgment  for  the  defendants,  and  plaintiff 
appeals. 

Mitchell  <6  Dudley  a:\d  Seevera  <6  Sampson j  for  appel- 
lant. 

W.  A.  Niokols  and  T.  B.  Perry ^  for  appellees. 

Rebd,  J. — ^The  facts  out  of  which  this  controversy  arose 
are  as  follows:  On  the  eighteenth  of  August,  1882,  the 
Monroe  County  Bank,  a  banking  corporation  doing  business 
at  Albia,  made  application  to  plaintiff,  whose  place  of  busi- 
ness is  at  Des  Moines,  for  a  loan  of  $5,000,  for  four  or  six 
months,  offering  to  secure  the  same  with  collaterals.  The 
application  was  by  letter.  On  the  next  day  plaintiff  wrote 
to  the  bank  advising  it  that  it  could  loan  it  $3,000.  On  the 
twenty-first  of  August  an  agent  of  the  Monroe  County 
Bank  went  to  Des  Moines,  taking  with  him  the  promissory 
note  of  the  bank  for  $3,000,  which  plaintiff  received,  and 
paid  him  that  amount  less  the  discount.  In  subsequent  cor- 
respondence plaintiff  agreed  to  advance  an  additional  $2,000, 
for  which  amount,  when  it  received  the  money,  the  Monrofe 
County  Bank  gave  its  certificate  of  deposit.  This  certificate 
was  dated  on  the  twenty-third  of  August,  when  the  $3,000 
note  was  delivered.  A  list  of  notes  executed  by  other  parties 
was  also  delivered  as  collateral  security,  but  these  plaintiflT 
returned,  stating  at  the  time  that,  if  it  desired  security  in  the 
future,  it  would  call  for  it.  Soon  after  the  additional  $2,000 
was  advanced  by  plaintiff,  it  received  as  collateral  security  a 
list  of  notes,  amounting  in  the  aggregate  to  over  $11,000. 
On  the  thirtieth  of  September  following,  the  cashier  of  the 
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Monroe  County  Bank  sent  to  plaintiff*  a  promissory  note  for 
$5,000,  to  which  his  own  name,  and  those  of  Lewis  Miller, 
D.  J.  Shields,  Hiram  Hicks,  William  Hicks  and  William 
Chisholm,  were  signed,  and  asked  plaintiff  to  accept  it  as 
security  for  the  loan  in  lieu  of  the  securities  formerly  depos- 
ited, and  to  return  the  same  to  him,  which  plaintiff*  did  on 
the  thirtieth  of  September.  This  $5,000  note  was  dated 
September  26th,  and  by  its  terms  became  due  in  six  months 
from  that  date.  It  was  payable  to  the  Monroe  County  Bank 
or  order,  and  was  indorsed  by  it  to  plaintiff.  The  parties 
who  signed  it  received  no  consideration  for  it,  but  gave  it  as 
an  accommodation  to  the  bank,  in  which  they  w^  stock- 
holders. 

The  $3,000  note  of  the  Monroe  County  Bank,  and  the  cer- 
tificate of  deposit,  also  became  due  in  six  months  from  their 
dates.  On  the  eleventh  of  October  following,  the  Monroe 
County  Bank  failed.  In  a  few  days  after  this  failure,  plaint- 
iff's president  went  to  Albia,  accompanied  by  its  attorney, 
for  the  purpose  of  ascertaining  whether  the  security  held  by 
it  for  the  loan  was  good.  They  ascertained  in  their  investi- 
gation that  the  cashier  of  the  bank  and  Lewis  Miller,  another 
signer  of  the  note,  were  insolvent;  also  that  the  signature  of 
J.  D.  Shields  to  the  note  was  a  forgery.  They  had  an  inter- 
view with  Chisholm,  and  Hiram  and  William  Hicks,  the 
other  signers,  and  the  proposition  was  made  to  accept  the 
notes  of  each  of  these  parties  for  one-third  of  the  amount, 
with  the  other  two  in  each  case  as  sureties.  Chisholm,  it 
appears,  was  at  first  willing  to  enter  into  this  arrangement, 
but  the  other  parties  declined  to  enter  into  it.  The  parties 
took  counsel  of  their  attorneys,  and  were  advised  that,  inas- 
much as  they  had  signed  the  note  after  the  name  of  Shields 
had  been  attached  to  it,  and  in  the  belief  that  his  signature 
was  genuine,  and  plaintiff  had  taken  it  as  security  for  a  pre- 
existing debt,  without  extending  the  time  of  payment,  its 
collection  could  not  be  enforced  against  them.  At  that  time 
it  was  not  known,  either  to  the  parties',  or  to  the  attorneys 
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who  gave  the  advice,  that  plaintiff,  when  it  accepted  the  note, 
had  Burrendered  other  coUatei'als  which  it  held  as  secarlty 
for  the  debt.  "When  they  received  this  advice,  the  parties 
agreed  among  themselves  that  they  would  take  no  further 
action  with  reference  to  the  matter,  except  on  the  advice  of 
their  counsel. 

In  the  following  February,  Ohisholm  learned  that  the 
Ilickses  had  transferred  their  property  to  other  parties,  and 
he  believed  that  this  was  done  for  the  purpose  of  defrauding 
their  creditors.  An  action  had  in  the  mean  time  been  com- 
menced against  them,  and  the  other  stockholders  of  the  bank, 
by  creditors  of  that  institution,  for  the  purpose  of  charging 
them  with  a  very  large  amount  of  its  liabilities.  On  the 
sixth  of  March,  Ohisholm  wrote  to  plaintiff  admitting  his 
liability  on  the  note,  and  stating  that  he  was  preparing  to 
pay  one-third  of  the  amount;  also  admitting  that,  in  the 
interview  with  its  president  and  attorney  in  the  previous 
October,  he  was  willing  to  enter  into  the  arrangement  which 
was  proposed,  but  stating  that  the  other  parties  refused  to 
make  that  settlement.  He  also  informed  it  of  what  the 
Hickses  had  done,  and  his  belief  as  to  their  purpose  in  doing 
so,  and  he  asked  it  to  deal  as  leniently  as  possible  with  him, 
and  stated  that  he  would  be  compelled  to  either  borrow 
money,  or  procure  an  extension  of  time  from  it. 

On  the  nineteenth  of  the  same  month  he  again  wrote  to 
plaintiff,  stating  that  it  appeared  to  him  that  he  would  have 
to  meet  the  whole  burden  of  the  liability,  and,  if  so,  he 
would  be  compelled  to  ask  an  extension  of  time,  and  sug- 
gesting that  some  person  be  sent  to  meet  him  at  Albia,  on  a 
certain  day,  to  arrange  the  matter.  An  engagement  was 
accordingly  made  to  meet  him  on  the  23d.  On  that  day  the 
attorney  of  plaintiff  went  to  Albia  and  met  him;  he  having 
gone  from  his  home,  six  miles  in  the  country,  for  that  pur- 
pose. In  the  interview  which  followed  it  was  agreed  that 
he  should  give  them  notes  falling  due  at  different  tiincs, 
amounting  in  ike  aggregate  to  $5,250,  and  secure  the  same 
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by  mortgage  on  real  estate.  He  accordingly  sent  for  bis 
wife,  who  was  at  their  home,  and  when  she  arrived  the  notes 
and  mortgage  were  executed.  The  $250  which  was  included 
in  the  notes,  in  addition  to  the  amount  of  the  original 
indebtedness,  was  added  for  the  purpose  of  covering  the 
expenses  incurred  by  plaintiff  in  connection  with  the  settle- 
ment. Ohisholm  made  an  effort  to  induce  the  Hickses  to 
join  with  him  in  the  settlement,  but  they  refused.  He  was 
in  very  feeble  health  at  the  time,  and  for  some  months  had 
been  suffering  from  a  disease  of  the  throat  and  lungs,  which 
caused  his  death  on  the  fourteenth  of  April  following.  He 
was  a  depositor  in  the  Monroe  Oounty  Bank,  and  lost  quite 
heavily  by  its  failure,  and  he  had  been  greatly  harassed  and 
distressed  by  the  loss,  and  the  attempt  to  charge  him  with 
liability  for  the  debts  of  the  bank. 

I.     The  first  defense  pleaded  is  that  the  notes  and  mort- 
gage were  given  without  consideration.     This  defense,  it  is 
proper  to  say,  has  not  been  much  insisted  upon 
soil^note:      in  this  court.     The  facts  pleaded  as  the  basis  of 
tioQ!8urren-   the  defense  are  that  the  8i£:nature  of  Chisholm 

deroCcollHt-  ,  ,     .  ^  ,      .       ,     , 

enusecutity:    to  the   accommodatiou   note   was    obtained    by 
holder.  fraud;  the  fraud  being  perpetrated  by  the  cashier 

of  the  Monroe  Oounty  Bank  in  procuring  him  to  sign  it  in 
the  belief  that  the  signature  of  Shields,  which  had  been  pre- 
viously attached,  was  genuine,  while  he  knew  it  was  a  for- 
gery, and  that  plaintiff  accepted  it  as  security  for  a  pre-ex- 
isting indebtedness,  without  an  agreement  for  an  extension 
of  time  or  other  consideration.  But  the  fact  is,  as  shown  by 
the  evidence,  without  conflict  or  dispute,  that  plaintiff 
accepted  the  note  in  lieu  of  other  collaterals  which  it  held, 
and  which  it  surrendered  at  the  time  of  accepting  it. 

On  this  state  of  facts,  plaintiff  is  a  purchaser  of  the  note 
for  value.  It  makes  no  difference  that  the  collateral  notes 
surrendered  in  the  transaction  were  not  delivered  to  plaintiff 
until  after  the  loan  was  made.  They  were  delivered  and 
accepted  as  security  for  the  debt.     The  existence  of  the  debt 
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was  a  sufficient  consideration,  as  between  the  parties,  for  the 
transfer  of  the  property.  Meyer  v,*  Evarhs^  66  Iowa,  179. 
As  plaintiff  held  those  securities  under  a  valid  transfer,  its 
surrender  of  them  was  a  valid  consideration  for  the  transfer 
of  the  note  to  it;  and,  as  it  was  a  holder  of  the  note  for 
value,  the  defense  that  the  maker's  signature  was  obtained  bj 
the  fraud  alleged  would  not  have  been  available  against  it  in 
its  hands,  there  being  no  claim  that  it  had  any  notice  or 
knowledge  of  the  fraud  by  which  Chisholm's  signature  to 
the  note  was  obtained.  The  contract  in  question,  then,  is 
supported  by  a  valid  consideration. 

II.  The  next  defense  pleaded,  and  the  one  principally 
relied  on,  is  that  Chisholm,  at  the  time  the  contract  was 

j^ .  ,j^.     entered  into,  was  in  such  mental  condition  that 

maien  un-  ^^  ^^^^  incapable  of  contracting.  As  stated 
ev\deiice*nof'  above,  he  was,  and  for  some  time  previously  had 
^  ^  "*^*  been,  suffering  from  a  disease  which  was  the  one 
that  caused  his  death  in  about  three  weeks  after  the  contract 
was  executed.  He  had  previously  been  a  man  of  great  force 
of  character,  and  had  been  engaged  in  business  enterprises 
of  considerable  magnitude,  which  he  had  conducted  with 
success.  He  had  also  been  a  man  of  great  physical  energy, 
and  had  been  active  in  the  pursuit  of  his  business.  But  at 
the  time  of  the  transaction  he  was  greatly  reduced  in  phys- 
ical strength,  being  barely  able  to  walk,  and  being  unable  to 
speak  above  a  whisper;  and  the  evidence  leaves  no  doubt  but 
that  his  intellectual  vigor  was  greatly  impaired.  In  addition 
to  the  weakness  caused  by  his  disease;  he  had  been  vexed  and 
worried  by  his  losses  and  the  unfortunate  complication  into 
which  his  affairs  had  fallen. 

Twenty-nine  witnesses  were  examined  by  defendants  on 
the  question  of  his  mental  condition,  four  of  whom  are  phy- 
sicians of  learning  and  long  practice  in  their  profession.  All 
of  these  witnesses  had  been  intimately  acquainted  with  him 
for  many  years,  and  they  all  testified  with  reference  to  their 
personal    knowledge    of   the  man.     While    none  of  thein 
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claimed  that  he  was  insane  or  imbecile,  they  quite  nniformly 
gave  it  as  their  opinion  that  he  was  incapable,  at  the  time, 
of  transacting  business  which  was  complicated,  or   which 
involved  large  interests.     They  all  admitted,  however,  that 
they  believed  him  competent  to  transact  the  ordinary  busi- 
ness pertaining  to  his  affairs.     If  we  were  to  look  alone  at 
the  evidence  of  these  witnesses,  we  might  concur  in  the  con- 
clusion reached  by  the  circuit  court,  that  he  was  incapable 
of  contracting;  but  other  facts  are  proven  which  must  be 
considered  in  determining  the  question.     It  is  shown  that 
he  had  not  ceased  to  give  attention  to  his  ordinary  affairs,  and 
lie  transacted  his  business  with  intelligence  and  judgment. 
His  letters  to  plaintiff",  which  brought  about  the  meeting  at 
Albia,  at  which  the  contract  was  entered  into,  show  that  his 
'luemory  was  good,  and  that  he  retained  a  keen  sense  of  his 
liability  and  his    obligation.     He   expressed   himself  with 
clearness  and  perspicuity.     He  made  an   honest  and  clear 
statement  of  his  circumstances  and  intentions,  and  applied  for 
an  extension  of  time,  stating  the  rate  of  interest  which  he 
would  be  willing  to  pay,  and  asked  for  a  meeting  for  the  pur- 
pose of  adjusting  the  matter.     These  letters  were  written  but 
a  few  days  before  the  accommodation  note  would  fall  due, 
and  were  doubtless  written  in.  view  of  that  fact.     When  the 
day  appointed  for  the  meeting  arrived,  he  went,  notwithstand- 
ing his  weakness,  and  against  the  advice  of  his  friends,  to 
meet  his  engagement.     He  appears  to  have  been  actuated  by 
that  conscientious  desire  to  perform  his  undertakings  which 
had  characterized  him  during  all  his  life.     His  conduct  and 
language  after  the  transaction  show  that  he  fully  understood 
what  he  had  done,  and  that  he  regarded  it  as  the  best  thing 
he  could  have  done  under  the  circumstances.     In  a  letter 
written  by  him  afterwards  to  the  attorney  with  whom  he 
made  the  settlement,  he  told  him  that  he  had  been  criticised 
for  what  he  had  done  by  the  Hickses,  and  the  attorneys 
whose  advice  he  had  formerly  taken,  but  that  he  was  satis- 
fied with  the  arrangement  he  had  made. 
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Yerj  shortly  before  the  settlement,  and  afterwards,  he  trans- 
acted other  matters  of  basiness  which  appear  to  us  to  have 
been  qaite  as  complicated,  although  not  involying  as  large 
interests,  as  that  in  question,  and  in  the  transactions  he  acted 
intelligently  and  with  judgment. 

These  facts  lead  us  to  the  conclusion  tha^  he  was  not  non 
compos.  His  mind  lacked  the  vigor  it  formerly  possessed, 
but  he  was  not  lacking  in  judgment  or  reason,  but  was  in 
possession  of  all  his  faculties,  and  was  fully  competent  to 
enter  into  the  contract.  We  will  not  bo  understood  as  unduly 
disparaging  the  testimony  of  the  witnesses  whose  opinions 
on  the  subject  were  given  in  evidence.  The  four  physicians 
who  were  examined  appear  to  be  learned  in  their  profession, 
and  all  of  the  witnesses  are  men  of  candor  and  high  charac- 
ter; but  testimony  of  that  kind  has  always  been  regarded  as 
of  the  lowest  character  of  evidence,  and  in  this  case  it  clearly 
does  not  overcome  the  evidence  of  the  established  and  con- 
ceded facts. 

III.  Another  defense  is  that  the  contract  was  obtained  by 
the  fraud  of  the  attorney  who  acted  for  the  plaintiff  in  mak- 
ing the  settlement.  We  do  not  deem  it  necessary  to  discuss 
the  evidence  relied  on  to  establish  this  claim.  It  is  snflScient 
to  say  that  we  find  no  evidence  whatever  that  any  conceal- 
ment  or  deceit  was  practiced  by  the  attorney,  or  that  any 
undue  influence  was  exercised  to  induce  Mr.  Chisholm  to 
enter  into  the  contract.  The  attorney  was  carefnl  to  secure 
the  interest  of  his  client,  but  be  had  the  right,  and  it  was 
his  duty,  to  do  that,  if  he  proceeded  by  fair  means,  and  we 
find  no  evidence  that  he  resorted  to  any  other. 

As  we  reach  the  conclusion  that  the  contract  is  supported 
by  a  valid  consideration,  that  the  parties  were  competent  to 
enter  into  ;t,  and  that  it  was  lairly  entered  into,  it  follows 
that  it  should  be  enforced. 

BSVXBSXD. 
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EpwABD  County  v.  Stbotheb. 

1.  Taxation:  pbrsonal  propbrtt  in  HAin>s  of  receiver.  Where 
the  county  has  acquired  no  lien  for  taxes  upon  personal  property  which 
has  passed  into  the  hands  of  a  receiver,  pending^  litigation  concerninff  the 
priority  of  liens  which  hare  already  attached  sufficient  to  absorb  Uie 
property,  held  that  the  county  has  no  claim  on  the  property,  or  its  pro- 
ceeds, in  the  hands  of  the  receiver,  for  the  taxes  levied  on  the  prop- 
erty. Chapter  14,  Laws  of  1876,  making  taxes  a  preferred  claim  in  case 
of  assignment  for  the  benefit  of  the  creditors,  has  no  application. 

Appeal  from  Howard  Circuit  Court. 

Tuesday,  June  14. 

The  plaintiff,  Howard  county,  made  a  motion  for  an  order 
that  the  clerk  of  the  court  be  directed  to  pay  over  certain 
money  in  bis  hands  to  the  treasurer  of  the  county;  the 
motion  being  made  on  the  theory  that  the  money  in  question 
was  due  the  county  for  taxes.  The  court  overruled  the 
motion,  except  as  to  certain  taxes  upon  real  estate.  The 
plaintiff  appeals. 

Barker  Bros.y  for  appellant. 

H.  T.  Reed  and  MoCartn&y  dk  MoCoohy  for  appellees. 

Adahs,  Oh.  J. — ^The  money  in  question  had  passed  into 
the  hands  of  the  clerk  of  the  court  as  the  result  of  certain 
litigation  growing  out  of  the  insolvency  of  the  defendants 
Strotl^er  &  Conklin.  At  one  time  they  were  doing  business 
as  partners.  They  had  acquired  a  considerable  amount  of 
personal  property,  and  had  become  largely  indebted.  To 
one  person,  Enoch  Strother,  they  became  indebted  in 
the  sum  of  $24,000,  the  indebtedness  being  for  money 
borrowed.  To  other  persons  they  had  become  indebted 
for  property  purchased.  Enoch  Strother  obtained  from 
them  a  chattel  mortgage.  Other  creditors  acquired  liens 
by  attachment  upon  the  same  property.  Litigation  arose 
between  the  creditors  in  respect  to  their  liens.    The  court 
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in  the  mean  time  appointed  one  McHugh  receiver  to 
take  charge  of  the  property.  Afterwards  he  resigned,  and 
one  Peck  was  appointed.  The  property,  under  the  order  of 
the  court,  was  converted  into  money,  and  the  most  of  it  has 
been  paid  over  to  creditors  who  had  acquired  liens.  A  small 
amount  was  reserved  to  await  the  determination  of  this 
motion  in  respect  to  taxes.  What  was  reserved,  as  we 
understand,  is  awarded  as  due  to  Enoch  Strother,  unless  the 
county  has  a  superior  claim  for  taxes.  It  seems  to  be  con- 
ceded that  no  one  has  paid  taxes  for  this  property  for  several 
years.  The  taxes  claimed  are  for  the  years  1877  and  1884, 
and  the  years  included.  Daring  the  earlier  years,  Strother 
&  Conklin  were  assessed  as  owners  of  the  property.  For 
the  year  1882  the  receiver  McHngh  was  assessed,  and  for  the 
years  1883  and  1884  the  receiver  Peck,  McHugh's  succes- 
sor, was  assessed.  The  attempt  is  now  made  to  enforce  the 
county's  claim  for  taxes  by  motion  directly  against  the  prop- 
erty, or  proceeds  thereof,  in  the  hands  of  the  clerk  of  the  court. 
A  question  is  raised  by  the  appellees  in  regard  to  tlie 
method  adopted.  It  is  contended  that,  if  the  county  had  a 
claim  which  it  could  enforce  against  the  property,  such  claim 
could  not  be  enforced  by  a  motion.  We  have  not  thought 
it  necessary  to  determine  this  question,  because  it  does  not 
appear  to  us  that  the  county  has  a  claim,  so  far  as  the  personal 
property  is  concerned,  which  it  can  enforce  against  the  prop- 
erty in  any  way.  It  had,  in  respect  to  such  propeiiiy,  a  per- 
sonal claim  against  Strother  &  Conklin,  but  it  did  not 
acquire  a  lien  for  the  claim,  and  other  liens  have  attached 
wliich  are  sufficient  to  absorb  the  property.  The  assessments 
made  against  the  receivers  do  not  appear  to  us  to  be  enforce- 
able against  them  as  receivers,  so  as  to  justify  sustaini^ig  the 
motion  as  to  the  taxes  so  assessed.  The  receivers  did  not 
own  the  property.  They  held  the  property  under  the 
appointment  and  order  of  the  court,  and  merely  as  custo- 
dians. The  title  was  still  in  Strother  &  Oonklin  until  dis- 
posed of  under   the  order  of   the  court,  and  the  proceeds 
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decreed  to  the  lienholders  entitled  thereto.  The  plaintiff 
relies  upon  a  statute;  (Chapter,  14,  Laws  of  1876;)  but  that 
is  a  provision  for  taxes  in  the  case  of  an  assignment.  There 
was  no  assignment  in  the  case  at  bar,  but  a  contest  between 
lienholders;  and  McHugh,  and  afterwards  Peck,  was 
appointed  to  hold  the  property  to  await  the  issue  of  that 
contest. 

In  our  opinion,  the  statute  has  no  application.     We  think 

that  the  court  did  not  err. 

Affibmed. 


The  State  v.  MoGinnis.  i  n  6«5) 

1118       4' 

1.  Oriminal  Law :  obtaining  signattjbbbt  false  psbtensb:  delit- 
BRT  OF  instrument:  indictment.  It  is  essential  to  the  commission 
of  the  crime  of  obtaining  a  signature  by  false  pretenses  to  a  written 
instniment,  (Code,  §  4078,)  that  the  instrument  be  delivered;  and  an 
indictment  which  i^s  to  charge  the  deiirery  of  the  instniment  it 

insufficient. 

I 

Appeal  from  Webster  District  Court. 

TiTESDAT,  June  14. 

Indictment  charging  that  the  defendant,  by  false  pretense, 
obtained  the  signature  of  another  person  to  a  written  instru- 
ment.    Verdict,  gniltj;  judgment.     The  defendant  appeals. 

J.  F.  Dunoomley  for  appellant. 

A.  J.  Bakerj  Attomey-generalj  for  the  State. 

Seetees,  J. — The  material  portion  of  the  indictment  is  as 
follows:  That  the  defendant  and  one  Smith  << feloniously, 
designedly,  by  false  pretense,  and  with  intent  to  defraud., 
did  falsely  represent,  pretend,  and  state  to  one  Mathias  Kam- 
mers  that  the  said  Patrick  McGinnis  was  the  owner  of  a 
certain  piece  of  land,"  which  he  offered  to  sell  said  Eammers 
for  a  named  price,  and  which  offer  was  accepted;  <<and  there- 
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fore  said  Patrick  McGinnis  and  Frank  Smith  designedly, 
and  by  false  pretense,  and  with  intent  to  defrand  said 
Mathias  Eammers,  did  falsely  represent  and  pretend  that  a 
certain  instrament  in  writing,  then  and  there  exhibited  to 
said  Eammers,  to-wit,  a  chattel  mortgage  from  Mathias 
Kammers  to  Patrick  McGrinnis,  for  seven  hundred  dollars, 
upon  certain  property,  (describing  it,)  was  a  contract  to 
purchase  said    land,  *  *  *  and   was   an 

agreement  to  sell  said  land  on  the  part  of  Patrick  McGinnis, 

♦  *  *  and  the  said  Kammers  then  and  there 
believed  said  representation  to  be  true,  and  was  deceived 
thereby,  and  was  enticed  by  reason  of  said  false  pretenses  to 
sign  said  written  instrament,  and  then  and  there  did  sign 
the  same." 

It  will  be  observed  that  the  indictment  does  not  charge 
that  the  mortgage  was  delivered,  but  that  the  charge  is  that 
the  signature  of  Eammers  was  obtained  thereto,  apd  counsel 
for  the  defendant  insist  that  no  crime  known  to  the  law  is 
charged.  It  is  provided  by  statute  as  follows:  "If  any 
person  designedly,  and  by  false  pretense,  or  by  any  privy  or 
false  token,  and  with  intent  to  defraud,  obtain  from  another 
money,  goods,  or  other  property,  or  so  obtain  the  signature 
of  any  person  to  any  written  instrument  the  false  making 
of  which  would  be  punished  as  forgery,  he  shall  be  punished 

♦  *         ♦"        Code,  §  407a. 

The  question  to  be  determined  is  whether,  nnder  the  stat- 
ute, it  is  essential,  in  order  to  constitute  the  crime,  that  there 
should  be  a  delivery  of  the  written  instrument  to  which  the 
signature  was  obtained  by  false  pretense,  with  intent  to 
defraud.  The  attorney-general  concedes  that  if  "money, 
goods  or  property  is  so  obtained,'^  there  must  be  a  delivery, 
and  that  the  title  or  possession  must  vest  at  least  for  some 
time  before  the  offense  is  complete;  and  it  was  so  held  in 
State  V,  Anderson  J  47  Iowa,  142;  bnt  he  contends  that  the 
offense  is  complete  when  the  signature  to  the  instmment  is 
obtained^     In  this  proposition  we  do  not  concur.     It  will  be 
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observed  that  the  statute  provides:  "Or  so  obtain  the  sig- 
nature of  any  person."  This  refers  to  what  precedes  such 
sentence,  and  that  is  in  relation  to  obtaining  property.  If 
delivery  or  possession  in  one  case  is  essential,  it  would  seem 
to  follow  that  it  must  be  in  the  other.  To  obtain  means  to 
"get  hold  of;  to  get  possession  of;  to  acquire."  Now,  the 
statute  provides  that  the  signature  must  be  "so  obtained;" 
that  is,  it  must  b^  acquired  or  come  into  the  possession  of 
some  person  by  means  of  the  false  pretense  to  the  same 
extent  as  is  necessary  in  order  to  constitute  the  offense  when 
money  or  property  is  obtained.  In  such  case  it  has  been 
held  that,  in  order  to  constitute  a  crime,  the  fraud  must  be 
accomplished.  People  v.  Wakely^  28  N.  W.  Rep.,  871. 
(Mich.)  In  State  v.  Houpefi^  Iowa,  466,  the  false  represen- 
tations were  made  in  Wright  county;  but  the  notes  were 
delivered  in  Polk  county,  where  the  indictment  was  found, 
and  it  was  contended  that  the  crime  was  committed  in  Wright 
county;  but  this  court  said:  "The  false  pretenses  made  in 
Wright  county  were  no  crime,  and  no  indictment  would  lie 
in  that  county,  simply  1>ecause  the  notes  were  not  obtained 
there.*' 

We  are  of  the  opinion  that  no  crime  is  charged  in  the 
indictment,  and  therefore  it  follows  that  the  judgment  of 

the  district  court  must  be 

Rbvsbbsd. 
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[The  following  opinions  were  retained  on  petitions  for  re-hearingr»  and  did 
not  come  into  my  hands  in  time  for  insertion  in  their  chronolofifical  order. — 
Rkpobtsb.] 


Bailey  bt  al.  v.  The  Mutual  Benefit  Association. 

1.  Praotioe    on   Appeal:    abstkact:     evidence:     prebumption. 

Where  appellant's  abstract  purports  to  be  an  abstract  of  all  the  evidence, 
this  conrt  will,  in  the  absence  of  an  additional  abstract  by  the  appellee, 
assume  that  the  evidence  was  made  of  record,  and  that  it  is  before  the 
coart. 

2.  Life  Insurance:    delay  in  fattng   assessment:    fobfeiture 

waived.  Although  defendant  had  a  right  to  declare  the  insurance  in 
question  forfeited  on  account  of  the  failure  to  pay  an  assessment,  yet 
such  forfeiture  was  waived  by  afterwards,  before  the  death  of  the  assured, 
receiving  the  assessment  and  retaining  it;  and  it  makes  no  difference  that 
the  assessment  was  demanded  and  received  by  mistake,  while  the  inten- 
tion was  to  regard  the  insurance  as  forfeited. 


3.  :  ASSESSMENT  PLAN:  REMEDY  ON  CERTIFICATE.  Upon  a  Certifi- 
cate entitling  the  beneficiary  to  the  net  proceeds  of  one  full  assessment 
upon  the  members  of  the  company  in  good  standing,  where  it  appears 
that  the  company  has  no  funds  to  pay  a  loss  except  as  it  is  raised  by  an 
assessment  specially  made  for  that  purpose,  held  that  an  action  at  law 
against  the  company  for  what  would  be  realized  by  such  an  assessment 
could  not  be  maintained,  without  averring  and  proving  that  such  assess- 
ment had  been  made,  and  the  amount  thereof.    Beck,  J.,  disserUing. 

Ajppeal  from  Pottawattamh  Circtnt  Court. 

"Wednesday,  April  21, 1886. 

Action  to  recover  upon  a  certificate  of  membership  in  the 
defendant  company.  There  was  a  trial  to  the  court,  and 
judgment  was  rendered  for  the  plaintiflf.  The  defendant 
appeals. 

Flickmger  Broa.^  for  appellant. 

M.  Remley  and  C.  H.  Scotty  for  appellees. 

Adams,  Ch.  J. — The  plaintiffs  aver  that  they  are  the  legal 
Vol.  LXXI— 44 
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heirs  of  Vincent  J.  Bailey,  deceased;  that  he  died  intestate; 
and  that  at  the  time  of  his  death  his  life  was  insured  in  the 
defendant  company  by  a  contract  by  which  it  agreed  to  pay 
his  heirs  "  the  net  proceeds  of  one  full  assessment  upon  all 
members  in  good  standing  at  his  death,  not  to  exceed  $3,000." 
The  defendant  pleaded  a  general  denial,  and  also  that  the  con- 
tract of  insurance  had  lapsed  by  non-payment  of  an  assess- 
ment. 

I.  Before  proceeding  to  the  determination  of  the  other 
questions  involved,  it  is  proper  that  we  should  say  that  the 

1.  PBAOTicB  plaintiff  filed  a  motion  to  strike  the  evidence  from 
abstracu  '  the  abstract,  because  it  does  not  appear  that  the 
presumption,  evidence  was  incorporated  in  any  bill  of  excep- 
tions properly  signed  by  the  judge.  By  an  amendment  to 
the  abstract,  the  defendant  sets  out  two  certificates  made  by 
the  trial  judge,  from  which  it  appears  that  a  bill  of  excep- 
tions was  signed.  The  abstract  purports  to  be  an  abstract 
of  all  the  evidence,  and,  in  the  absence  of  an  additional  abstract 
of  the  appellee,  we  must  assume  that  the  evidence  was  made 
of  record,  and  that  it  is  before  us. 

II.  As  to  whether  there  was  a  default  by  the  deceased  in 
the   payment   of    an   assessment   we   need   not    determine. 

2.  LiFEinsnr-  There  was  evidence  tending  to  show  that  before 
fnpayfog*^  the  death  of  the  deceased  the  company  received 
fl^eTtuxo"^  the  amount  of  the  assessment.  The  court  below, 
^^^  we  may  presume,  so  found,  and  the  evidence  was 

sufficient  to  sustain  the  finding.  It  is,  to  be  sure,  insisted 
by  the  defendant  that  the  money  was  demanded  and  received 
by  mistake,  the  real  intention  being  to  regard  the  certificate 
as  forfeited.  But  we  do  not  think  that  such  mistake,  if  made, 
could  be  regarded  as  material.  The  defendant  received 
and  held  the  money  until  after  the  death  of  the  deceased, 
and  he  had  a  right  to  regard  the  contract  as  in  force,  regard- 
less of  any  intention  of  the  defendant  to  the  contrary. 

III.  The  contract  called  for  the  net  proceeds  of  an  assess 
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ment,  not  to  exceed  $3,000.     The  assessment  contemplated,  it 

3. :  as-     appears,  is  an  assessment  made  in  advance  of  the 

pSan?\emedy  death  which  gives  rise  to  the  liability.     Article 
cate.  fourteen  of   the   articles  of  incorporation  is  as 

follows:  "The amount  due  and  payable  under  any  certificat  - 
of  membership  by  reason  of  death  of  the  member  named 
therein  shall  be  the  net  amount  collected  on  the  advance 
assessment  previous  to  the  death  of  a  member,  and. received 
at  the  principal  office  of  the  association,  which  amount  shall,  in 
no  case,  exceed  $3,000."  There  is  no  pretense  that  there  is 
any  averment  in  the  petition  as  to  what  the  proceeds  of  an 
assessment  were,  as  called  for  by  the  certificate,  nor  what  the 
net  amount  of  an  assessment  was,  as  provided  in  the  articles 
of  incorporation,  nor  that  there  was  an  assessment  at  all. 
Tlie  plaintiffs,  indeed,  claim  that  there  was  no  assessment,  and 
their  theory  is  that  they  are  entitled  to  recover  outside  of 
the  terms  of  the  contract,  to-wit,  the  gross  amount  of  what 
an  assessment  would  have  been  if  it  had  been  made.  But,  in 
our  opinion,  their  position  cannot  be  sustained.  This  is  a 
mutual  association.  It  does  not  appear  that  it  has  any  funds 
with  which  to  pay  claims  except  the  proceeds  of  assessments. 
One  assessment,  and  only  one,  can  be  made  to  pay  one  claim, 
and  each  assessment,  when  made  and  collected,  becomes  a 
special  fund,  and  this  fund  is  virtually  appropriated  in 
advance.  In  the  absence  of  an  assessment  made  for  the  pay- 
ment  of  the  claim  in  question,  it  would  be  impossible  to  pay 
it  without  using  a  special  fund,  virtually  otherwise  appro- 
priated, for  the  payment  of  another  claim.  If  it  be  true,  as 
contended,  that  no  assessment  was  made  to  pay  the  claim  in 
question,  the  plaintiffs,  probably,  are  not  without  their 
remedy.  But  their  remedy  is,  manifestly,  not  an  action  at 
law  to  recover  what  would  be  the  amount  of  an  assessment 
if  made.  In  an  action  at  law  upon  the  certificate  the  plaint- 
iffs must  bring  themselves  within  the  terms  of  the  certifi- 
cate. They  have  not  done  so,  either  by  the  averments  of 
their  petition,  or  by  evidence  introduced.     They  rely  upon 


Digitized  by 


Google 


692  SUPPLEMENT. 


Bailey  et  al.  v.  The  Mutual  JBeneflt  Association. 


NeBkem  v.  NorthweBtern  Endowment  As^hi^  30  Minn.,  406 ; 
but  the  contract  appears  to  have  been  materially  different. 
The  judgment  of  the  court  below  must  be 

Reversed. 

Beck.  J.,  (dissenthi^,)  The  policy  obligates  the  defend- 
ant to  pay  to  the  heirs  of  the  assured  "  the  net  proceeds  of 
one  full  assessment,  at  schedule  rates,  upon  all  the  mem- 
bers in  good  standing  at  tlie  date  of  said  death,  [of 
assured,]  to  an  amount  not  to  exceed  $3,000."  Article  four- 
teen of  the  articles  of  incorporation  provides  as  follows: 
"  The  amount  due  and  payable  under  any  certificate  of  mem- 
bership, by  reason  of  the  death  of  the  member  named 
tlierein,  shall  be  the  net  amount  collected  on  the  advance 
assessment  previous  to  the  death  of  a  member,  and  received 
at  the  principal  office  of  said  association,  which  amount  shall 
in  no  case  exceed  $3,000."  The  by-laws  of  defendant  con- 
tain  the  following  provisions: 

"Sec.  19.  One  assessment  shall  be  paid  in  advance.  No 
assessment  will  be  made  when  the  funds  in  the  treasury  are 
sufficient  to  pay  a  matured  claim." 

"  Sec.  21.  Dues  and  assessments  must  be  paid  within 
thirty  days  from  date  of  notice.  If  not  paid  within  the 
time  specified,  the  certificate  will  lapse,  and  all  money  paid 
shall  be  declared  forfeit,  and  the  mutual  obligations  shall 
cease." 

The  evidence  shows  that  at  the  date  of  the  death  of  the 
assured  the  number  of  members  was  1336.  The  assessment 
was  one  dollar  upon  each  member.  There  was  evidence 
showing  that  each  member  paid  the  advance  assessment;  yet, 
in  the  absence  of  evidence  that  such  assessment  had  not  been 
paid,  it  is  to  be  presumed  that  the  laws  of  the  association 
were  obeyed,  and  that  each  member  paid  his  assessment  in 
advance  of  the  death  of  any  member,  thus  keeping  in  the 
treasury  of  the  defendant  a  sum  equal  to  one  dollar  for  each 
member.    This  presumption  surely  arises,  and   it   was   the 
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duty  of  defendant  to  show,  by  proof,  that  the  facts  were 
otherwise.  Plaintiff  was  not  required  to  add  proof  to  this 
presumption.  The  circuit  court  well  found  that  there  was  in  the 
treasury  of  the  defendant  $1,336,  which,  under  the  policy,  it 
had  contracted  to  pay  to  the  heirs  of  the  insured.  It  will  be 
observed  that  this  contract  is  not  conditional  upon  payment 
of  assessments  by  the  members.  It  is  absolute.  A  judg- 
ment, therefore,  was  properly  rendered  against  defendant  for 
the  sum  presumed  to  be  realized  from  the  assessments. 


Kenyon  v.  Tbamel  et  al.  JJ  ^ 

wi      ono 

1.  Chattel  Mortgage:  description  op  propbrtt.    The  description  of   115  44^ 

the  proi>erty  covered  by  a  chattel  mortgage  was  as  follows:  '* Fifty 
bead  of  steers  aboat  (20)  months  old,  now  owned  by  me,  and  in  my 
possession  on  my  farm  in  Independence  township,  Jasper  county,  Iowa." 
Held  safiSdent  as  against  subsequent  purchasers  from  the  mortgagor, 
even  though  one  of  the  purchasers  bought  some  of  the  cattle  in  Clear 
Creek  township,  where  they  were  in  charge  of  the  mortgagor's  agent, 
on  a  part  of  his  farm,  which  lay  partly  in  Independence  and  partly  in 
Clear  Creek  township. 

2.  Decree:  clerical  error:  rbicbdt  on  appeal:  costs.    Where  a 

decree  is  in  conflict  with  the  evidence  on  accoilnt  of  a  supposed  clerical 
error  in  drawing  it,  but  is  otherwise  correct,  it  will  be  modified  on 
appeal  so  a?  to  correct  the  error,  and  then  affirmed;  but  the  appellant 
-^1  be  entitled  to  his  costs  in  this  court.  The  fact  that  appellant  did 
not  more  for  its  correction  in  the  trial  court  will  not  deprive  him  of 
relief  here. 

Appeal  from  Jasper  District  Court. 

Fbidat,  Apbil  23, 1886. 

AonoK  to  foreclose  a  chattel  mortgage.     Judgment  for 
the  plaintiff,  and  defendants  appeal, 

Rycm  dk  MoEVroy^  for  appellants. 

Alanson  Cla/rh^  for  appellee. 

Seevebs,  J. — The  defendant  Tramel  executed  to  the  plaint- 
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»flF  a  chattel  mortgage  on  "fifty  head  of  steers  about  (20) 
1.  CHATTEL      months  old,  now  owned  bj  rae,  and  in  my  pos- 
"ri^i^of*®"  session  on  my  farm  in  Independence  township, 
property.         Jasper  county,  Iowa.'*     The  mortgage  was  exe- 
cuted and  filed  for  record  on  the  seventh  day  of  January, 
1884.     Afterwards  the  defendant  Baker  purchased  eleven, 
and  the  defendant  Wilson  sixteen,  steers  of  the  mortfirasror. 
It  18  insisted  that  the  description  is  fatally  defective,  and 
that  it  cannot  be  aided  by  extrinsic  evidence.     It  appears 
from  the  evidence  that  the  mortgagor  did  not  have  in  his 
possession  fifty  steers  of  the  age  of  those  described  at  the 
time   the   mortgage  was   given,  but  he  did  have  at  least 
twenty-eight  steers   that  he   had   purchased  of  one    Carr. 
This  evidence,  we  think,  was  admissible  for  the  purpose  of 
identifying  the. cattle.     Baker  and  Wilson  had  constructive 
notice  of  the  mortgage.     When  they  purchased  the  cattle, 
they  were  bound  to  know  that  plaintiflF  had  a  mortgage  on 
fifty  head  of  steers  which  were  owned  by  the  mortgagor,  and 
were  in  his  possession  on  his  farm  in  Independence  town- 
ship.    Now,  if  they  had  made  inquiry,  as  they  were  bound 
to  do,  the  cattle  mortgaged  could  have  been  identified  with 
reasonable    certainty.     Yant    v,   Harvey^   65    Iowa,    421. 
There  is  no  uncertainty  in   the  mortgage,  or,  if  there  is, 
there  is  sufficient  description  of  the  property  to  enable  an 
honest  inquirer  to  identify  it.     Smith  v.  McLean^  24  lowa^ 
322.     The  ownership,  possession  and  location  of  the  cattle 
all  are  descriptive,  and  this  distinguishes  this  case  from  at 
least  many,  if  not  all,  of  those  cited  by  counsel  for  defend- 
ant. 

The  fact  that  there  were  only  twenty-eight  head  instead  of 
fifty  should  not  have  the  eflfect  to  destroy  the  validity  of  the 
mortgage.  It  will  still  be  good  as  to  the  cattle  sufficiently 
described. 

It  is  said  that  when  at  least  one  of  the  defendants  pur. 
chased  the  cattle  they  were  not  in  the  poseession  of  the 
mortgagor  on  his  farm  in  Independence  township,  but  were 
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in  the  possession  of  one  Kintj,  in  Clear  Creek  township. 
This  is  immaterial  if  the  cattle  were  in  the  possession  of  the 
mortgagor  on  the  Independence  farm  when  the  mortgage 
was  executed.  The  evidence  is  not  entirely,  clear  on  thi? 
point,  but,  as  we  understand,  Kinty  was  in  possession  as  the 
agent  of  the  mortgagor.  In  fact  he  was  simply  taking  care 
of  them,  as  we  understand,  on  land  owned  by  the  mortgagor, 
or  his  wife,  in  Clear  Creek  township,  which  was  known  as  a 
part  of  the  mortgagor's  farm,  the  greater  portion  of  which 
was  in  Independence  township.  Although  the  farm  was  in 
two  townships,  it  could  well  be  regarded  as  a  single  farm, 
for  the  reason  that  there  was  no  intervening  land  owned  by 
others.  The  mortgagor  resided  in  Independence  township, 
and  the  farm  was  sufficiently  described  as  being  in  that 
township.  Inquiry  would  have  clearly  shown  that  the  cattle 
were  on  that  farm. 

The  evidence  shows  that  Wilson  purchased  sixteen  steers, 
but  the  decree  finds  that  he  purchased  seventeen  of  the  mort- 
t.  DRCRRR-  S^S^^  steers.  The  decree  is  therefore  erroneous. 
remechroi7*^'^'  Counscl  for  the  appellee  concedes  this,  but  insists 
appeif:  costs.  ^^^^  j^.  gij^^id  jjave  been  corrected  on  motion  in 

the  district  court,  for  the  reason  that  it  was  a  clear  mistake 
in  drawing  the  decree.  Possibly  relief  might  have  been 
thus  obtained,  but  we  are  not  prepared  to  say  that  appellants 
were  bound  to  proceed  in  that  manner,  and,  if  they  did  not, 
would  be  prevented  from  recovering  costs  in  this  court.  The 
mistake  does  not  appear  on  the  face  of  the  decree,  nor  does  it 
appear  that  counsel  for  the  appellants  had  any  knowledge  of 
the  mistake  during  the  term. 

The  appellant  Wilson  is  entitled  to  his  costs  in  this  court. 
One-half  the  costs  must  be  taxed  to  appellee,  and  the  resi- 
due to  appellant  Baker,     The  decree  of  the  district  court 

will  be 

Modified  and  Affirmed. 
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King  v.  The  Chicago,  Burlington  &  Quincy  R'y  Co. 

1.  Surface  Water:  diversion  by  means  of  a  ditch:  estoppet^  to 
TURN  again  into  NATURAL  COURSE.  Ihe  defendant,  in  building  its 
railroad,  spanned  with  a  trestle  a  slouch,  along  which  surface  water 
flowed,  under  the  trestle,  upon  plaintiff's  land  below.  Afterwards 
defendant  filled  the  space  covered  by  the  trestle,  making  a  solid 
I  embankment,  and  cut  a  channel  along  its  embankment  to  carry  the 
water  to  the  river.  The  diversion  of  the  water  was  beneficial  to  plain^ 
iff.  But  the  channel  proved  inadequate,  and  caused  some  of  the  adja- 
cent lands  to  be  overflowed,  and  the  abutment  of  defendant's  bridge  at 
the  river  was  in  danger  of  being  undermined  by  the  water  flowing 
through  the  ditch.  To  avoid  these  results,  defendant  was  about  to  con- 
struct a  culvert  in  its  embankment  to  allow  the  water  to  flow  again  in 
its  original  and  natural  course.  The  amount  of  the  water  had  in  the 
mean  time  been  augmented  by  t^ie  fact  that  some  of  the  land-owners 
above  the  embankment  had  drained  their  lands  by  ditches  into  the 
slough.  Plaintiff  sought  to  enjoin  defendant  from  again  turning  the 
water  into  its  natural  course,  on  the  ground  that  he  would  thereby  be 
damaged,  and  that  defendant  was  estopped  from  so  doing  on  account 
of  its  having  taken  control  of  the  water  and  directed  its  course  in 
another  way.  But,  as  it  does  not  appear  that  plaintiff  did  anything  in 
reliance  upon  the  permanency  of  the  diversion  of  the  water,  or  that  he 
would,  on  account  of  anything  done  by  defendant,  be  in  any  worse  con- 
dition by  its  return  to  its  natural  course  than  he  was  before  its  diver- 
sion, held  that  there  was  no  estoppel,  and  that  the  injunction  was  not 
warranted.    Beck,  J.,  dissenting, 

Ajppeal  from  Montgomery  District  Court. 

Thursday,  October  7,  1886. 

Plaintiff  brought  this  action  in  equity,  to  restrain  the 
defendant  from  constructing  a  culvert  or  water-way  through 
an  embankment  on  which  the  track  of  its  railroad  is  laid. 
He  alleges  that  the  opening  of  said  culvert  or  water- waj' 
through  the  embankment  would  have  the  eflfect  to  throw 
upon  his  premises,  which  are  adjacent  to  the  railroad,  a  large 
amount  of  surface  water,  which  is  drained  onto  defendant's 
right  of  way  from  the  land  lying  on  the  opposite  side  of  the 
railroad  from  his  farm;  also  to  submerge  and  render  impass- 
able a  public  highway  which  is  the  thoroughfare  by  which 
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he  reaches  his  market  town.  The  district  court  entered 
judgment  granting  the  relief  demanded,  and  defendant 
appeals. 

Smith  MoPhersoii  and  C.  E.  Ricliards^  for  appellant. 

W.  S.  Strawn  and  Frank  M.  DaviSy  for  appellee. 

Rbed,  J. — Defendant's  railway  was  constructed  in  1869. 
At  the  point  in  question  it  crosses  a  slough,  or  swale,  through 
which  the  surface  water  from  several  hundred  acres  of  land 
lying  on  the  north  side  of  the  track  found  its  way  to  the 
Nishnabotna  river.  In  the  original  construction  of  the  rail- 
way, this  slough  was  spanned  by  a  trestle,  which  permitted 
the  passage  through  defendant's  right  of  way  of  all  the  water 
which  came  upon  it  from  the  north  through  the  slough.  The 
track  was  maintained  in  this  condition  until  1879,  when 
defendant  filled  the  space  covered  by  the  trestle,  making  a 
continuous  embankment  which  prevented  the  passage  of  the 
water.  It  also  constructed  a  ditch  on  the  north  side  of  its 
track,  through  which  it  sought  to  conduct  the  water  to  the 
river.  This  ditch  was  not  of  suflScient  capacity,  however,  to 
carry  all  of  the  water  which  came  through  the  slough,  and 
it  caused  a  portion  of  the  lands  lying  on  the  north  side  of 
the  track  to  be  overflowed.  It  was  also  found  that  the  abut- 
ment of  defendant's  bridge  over  the  river  was  in  danger  of 
heing  undermined  by  the  water  which  flowed  through  the 
ditch.  The  owner  of  the  land  which  was  overflowed  bv  the 
water  from  the  ditch  brought  suit  against  defendant  to 
'recover  the  damages  caused  thereby,  and,  in  compromise  of 
that  suit,  defendant  agreed  that  it  would  either  enlarge  the 
'ditch,  or  reopen  the  passage-way  for  the  water  through  the 
embankment.  It  elected  to  take  the  latter  course,  and  was 
proceeding  to  open  a  water-way  through  the  embankment 
when  this  suit  was  instituted. 

Between  the  time  of  the  construction  of  the  railroad  and 
the  closing  of  the  water-way,  in  1879,  there  had  been   a 
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material  increase  in  the  amount  of  water  which  flowed 
through  the  slough,  caused  by  ditches  which  had  been  con- 
structed by  the  owners  of  some  of  the  land  which  drained 
into  the  slough,  for  the  reclamation  or  improvament  of  their 
lands.  And  during  the  time  the  water-way  was  closed  there 
had  also  been  an  increase  in  the  amount  of  water  in  the 
slough,  resulting  from  like  causes.  Plaintiff's  land  is  south 
of  the  track.  It  does  not  abut  on  defendant's  right  of  way, 
but,  if  the  water-way  through  the  embankment  should  bo 
opened,  the  water  which  will  flow  through  it,  after  passing 
over  the  intervening  land,  will  enter  upon  his  premises,  and 
overflow  and  render  unfit  for  cultivation  a  portion  of  his 
land.  It  will  also  overflow,  and  at  times  render  impassable, 
a  highway  which  affords  plaintiff  the  most  convenient  way 
of  access  to  the  town  at  which  he  trades. 

The  question  which  arises  upon  the  facts  is  whether 
defendant  is  bound  to  maintain  the  embankment  in  such 
condition  as  to  protect  plaintiff's  premises  and  said  highway 
from  the  water  which  comes  upon  its  right  of  way  through 
said  slough.  It  has  not  been  claimed  that  defendant  orig- 
inally owed  plaintiff  any  duty  in  that  respect.  Before  its 
railroad  was  constructed,  the  water  naturally  flowed  through 
the  slough,  and  found  its  way  onto  plaintift^'s  premises,  and 
at  times  portions  of  his  land  and  the  highway  were  over- 
flowed by  it.  Very  clearly  plaintiff  had  no  right  originally 
to  demand  that  the  embankment  should  be  so  constructed 
and  maintained  as  to  form  a  protection  to  his  premises 
against  the  water.  The  position  urged  by  counsel,  however, 
is  that,  when  defendant  assumed  to  take  charge  of  the  water, 
and  undertook  to  conduct  it  to  the  river  through  another 
channel,  it  relinquished  all  right  to  have  it  conducted  away 
from  its  premises  by  the  natural  channel,  and,  as  the  reopen- 
ing of  the  water-way  through  the  embankment  would  worlc 
an  injury  to  the  lower  estate,  it  is  now  estopped  from  open- 
ing it. 

But  it  is  very  clear,  we  think,  that  plaintiff  is  not  entitled 
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to  recover  on  the  ground  that  defendant  is  estopped  by  its 
previous  acts  from  opening  the  water-way.  What  was  done 
by  defendant  had  the  appearance,  it  is  true,  of  being  a  per- 
manent work.  But  it  is  an  essential  element  of  an  estoppel 
in  pais  that  the  one  pleading  it,  or  those  under  whom  he 
claims,  should  have  relied  on  the  act  or  representation 
alleged,  and  been  induced  by  it  to  alter  his  position  with 
reference  to  the  subject  to  which  it  related.  2  Pars.  Cont. 
703;  Lucas  v.  Hart^  5  Iowa,  415. 

It  is  not  claimed,  however,  that  plaintiff  did  anything  in 
reliance  on  the  permanency  of  the  work  done  by  defendant. 
The  closing  of  the  water-way  had  the  effect  to  render  arable 
the  portions  of  his  land  which  before  that  were  subject  to 
overflow,  and  he  cultivated  them.  He  simply  availed  him- 
self of  such  benefits  as  resulted  from  the  act  done  by  defend- 
ant, but  he  did  nothing  himself  which  contributed  to  the 
result.  If  the  water-way  should  be  opened,  he  ifpuld  be 
placed  in  precisely  the  same  position  he  would  have  occupied 
if  it  had  never  been  closed.  This  essential  element  of  an 
estoppel  is  clearly  wanting  in  the  case.  When  defendant 
constructed  its  embankment,  it  had  the  undoubted  right  to 
leave  a  way  for  the  passage  of  the  water  through  it.  By  so 
doing  it  neither  increased  the  amount  of. water,  nor  other- 
wise changed  the  flow  upon  the  lower  estate.  It  simply 
permitted  it  to  flow  through  its  premises  by  its  natural 
course. 

As  the  water  was  mere  surface  water,  it  had  the  right  to 
make  provision  for  the  protection  of  its  premises  from  injury 
from  it.  Its  act  in  closing  the  passage-way  through  the 
embankment,  and  constructing  the  ditch,  was  not  an  inva- 
sion of  any  of  plaintiff's  rights.  Neither  did  it  create  any 
new  duty  or  obligation  from  it  to  him.  There  is  no  legal 
principle  upon  which  it  can  be  said  that  defendant  is  bound 
to  protect  plaintiff's  premises  for  all  time  from  the  surface 
water  which  would  flow  upon  them,  because  for  a  time  it 
maintained  a  work  which  had  that  effect.     The  work  was 
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done  originally  for  the  amelioration  of  defendant's  estate, 
and. in  that  respect  it  was  lawful;  but  the  relative  rights  and 
obligations  of  the  parties  remained  the  same  after  as  before 
it  was  done. 

The  fact  that  a  greater  quantity  of  water  will  flow  through 
the  water-way  than  did  before  it  was  closed,  does  not  aflTect 
the  rights  or  obligations  of  these  parties.  That  effect  will 
follow,  not  from  anything  which  defendant  has  done  or  pro- 
posed to  do,  but  will  be  the  result  of  what  has  been  done  by 
other  parties.  We  need  not  inquire  whether  those  acts  are 
unlawful  or  not,  for,  if  it  should  be  conceded  that  they  are 
unlawful,  defendant  is  under  no  obligation  to  protect  plaint- 
iff from  the  consequences  which  will  result  from  them.  If 
the  act  of  the  adjacent  land-owners  in  draining  their  land 
into  the  slough  was  wrongful,  defendant  has  the  right, 
doubtless,  to  take  such  action  as  would  protect  its  own 
prcrais^if  from  injury  by  the  increased  amount  of  water 
thrown  upon  them.  But  it  is  not  under  obligation  to  pro- 
tect plaintiff's  premises  from  injury  by  that  cause. 

The  judgment  of  the  district  court  will  be 

Keyebsed. 

Brok,  J.,  (dissenting,)  I  find  it  unnecessary  to  inquire 
whether  the  water  diverted  by  defendant  was  surface  water 
or  a  stream.  That  defendant  did  divert  the  water,  whatever 
be  its  character,  is  admitted.  It  took  control  of  the  water, 
and  directed  its  course  away  from  the  land  of  plaintiff.  Its 
•  motive  for  so  doing,  doubtless,  rested  upon  benefits,  or  sup- 
posed benefits,  which  it  would  receive  therefrom.  Among 
these  benefits  was,  doubtless,  one  regarded  of  importance, 
namely,  the  dispensing  with  the  bridge  or  trestle-work  of 
])eri6hable  materials,  and  the  substitution  therefor  of  the 
more  substantial  and  safer  embankment  of  earth,  which  in 
the  end  would  be  cheaper.  The  act  of  building  the  embank- 
ment in  place  of  the  bridge  was  inconsistent  with  the  act  of 
again  opening  it.  It  was,  in  effect,  a  declaration  that  the 
bridge  was  dispensed  with,  and  an  invitation  for  plaintiff. 
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and  all  other  persons,  to  so  act  and  to  so  use  and  control 
their  lands,  which  would  be  affected  by  the  change,  as  their 
interests  demanded.  As  plaintiff's  land  was  relieved  of 
water  flowing  through  the  bridge,  it  will  be  presumed  to  be 
beneficial  to  him,  for  the  reason  that  all  lands,  whether 
cultivated  or  used  for  meadow  or  pasture,  of  either  tame  or 
wild  grass,  are  injured  by  the  overflow  of  water  in  excess  of 
the  natural  rainfall.  The  law  will  presume  injury  from  such 
overflow.  Section  1,  Phil.  Ev.,  (Cow.  &  H.  &  Edw.  notes,) 
546,  marg.  p.  656. 

But  there  is  direct  evidence  in  the  record  showing  injury 
which  would  be  sustained  by  plaintiff  from  the  water.  The 
plaintiff  testifies,  and  the  evidence  is  corroborated  by  other 
witnesses,  that  his  lands  which  would  be  affected  by  defend- 
ant's  act  in  opening  the  embankment  would  be  worth  twice 
as  much  with  defendant's  embankment  closed  as  it  would  be 
with  it  open. 

It  appears  that  plaintiff  acquiesced  in  the  change  in  the 
embankment  caused  by  filling  up  the  space  occupied  by  the 
bridge,  and,  as  it  was  to  his  advantage,  it  will  be  presumed 
that  he  sanctioned  and  accepted  the  beneficial  act  of  defend- 
ant in  filling  up  the  opening  originally  left  in  the  embank- 
ment,— 1  Phil.  Ev.,  (Oow.  &  H.  i&  Edw.  notes,)  505,  marg. 
p.  609, — and  it  will  be  presumed  that  plaintiff  used  his  land 
affected  by  the  water,  and  improved  it,  with  reference  to  the 
change  in  the  embankment,  for  the  reason  that  it  appears 
from  the  record  that  he  is  in  the  occupation  and  use  of  the 
land,  and  has  been  since  the  change.  No  farmer  could  cul- 
tivate or  use  land  similarly  situated  without  improving  it, 
for  its  use  alone,  whether  for  cultivation  or  for  pasture, 
would  improve  it;  cultivation  and  use  being  a  source  of 
great  improvement  of  wet  lands,  or  lands  in  swalos,  of  the 
character  of  plaintiff's  land. 

It  clearly  appears  that  to  restore  the  bridge  will  result  in 
plaintiff's  injury.  Defendant  is  now  estopped  to  take  from 
plaintiff  the  benefits  and  rights  it  bestowed  upon  him  by 


Digitized  by 


Google 


702  SUPPLEMENT. 


Kiekel  v.  Kreiohbaum  et  al. 


diverting  the  water.  The  facts,  as  we  have  just  stated  thein, 
precisely  fill  the  conditions  of  an  estoppel,  as  they  are 
tersely  and  correctly  stated  by  defendant's  counsel.  The  law 
will  not  permit  defendant,  for  its  own  convenience  or  profit, 
to  change  the  course  of  the  water  of  a  stream,  or  surface 
water,  after  having  established  its  co6rse,  and  held  out 
inducements  to  adjoining  owners  to  believe  such  a  course 
permanent,  and  to  act  accordingly.  Such  owners  would  be 
subject  to  loss,  inconvenience  and  annoyance,  if  defendant 
could,  at  will,  divert  the  flow  of  surface  water  once  estab- 
lished by  it. 

Doubtless  the  motive  of  defendant  in  restoring  the  bridge, 
and  abandoning  the  ditch,  was  to  save  expense  required  to 
sink  it  deeper,  and  in  securing  the  embankment  from  wash- 
ing, and  in  protecting  the  abutments  of  the  bridge  at  the 
river.  It  is  not  to  be  doubted  that  all  of  this  could  have 
been  done,  but  at  an  expense  greater  than  would  have  been 
incurred  by  removal  of  the  embankment  and  the  reconstruc- 
tion of  the  bridge.  But  these  matters  should  have  been 
considered  and  weighed  before  defendant,  by  the  filling  up 
the  embankment,  conferred  rights  upon  plaintiff.  These 
rights  defendant  cannot  now  defeat  upon  the  mere  ground 
that  expense  will  be  saved  thereby. 

In  my  judgment,  the  judgment  of  the  district  court  ought 
to  be  affirmed. 


Kbbeel  v.  Kbbiohbaum  bt  al. 

1.  Estoppel:  pacts  constitutinq.  A.  held  a  first,  and  B.  a  second^ 
mortgage  on  a  stock  of  goods.  The  sheriff  had  levied  a  namber  of 
attachments  on  the  stock,  all  of  which  were  subsequent  to  A.^s  mort- 
gage,  but  some  of  which  were  prior,  and  some  subsequent,  to  B.*8  mort- 
gage. A.  replevied  the  goods  from  the  sheriff,  and  B,  was  the  surety  on 
his  bond.  It  was  agreed  between  A.  and  B.  that  the  latter  should  hold 
the  replevied  goods,  or  their  proceeds,  for  his  indemnity  as  surety.  The 
goods  were  sold  pending  the  action,  and  B.  held  the  proceeds.  It  was 
determined  in  the  action  that  A/s  mortgage  was  fraudulent  and  of  no 
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effect  as  agrainst  the  attaching  creditors,  and  judgment  was  rendered 
against  him  and  B.,  his  surety,  for  the  value  of  the  goods,  which,  hy 
agreement  of  all  the  parties,  was  the  amount  of  the  proceeds  in  B.'s 
hands.  It  was  also  agreed  between  all  the  parties  that  B.  should  sur- 
render said  proceeds  to  the  sheriff  in  satisfaction  of  the  judgment, 
which  he  did.  Afterwards,  but  before  the  sheriff  had  disbursed  such 
proceeds,  B.  brought  suit  against  the  sheriff  to  recover,  as  a  mortgagee, 
such  of  the  proceeds^  as  were  not  required  to  satisfy  the  attachments 
which  were  prior  to  his  mortgasre,  but  held  that,  having  purchased 
immunity  from  the  judgment  by  the  surrender  of  such  proceeds,  he 
was  estopped  from  setting  up  such  claim  under  his  mortgage. 

Appeal  from  Des  Moines  Circuit  Court. 

Friday,  Ootobbr  8,  1886. 

The  defendant  Kreichbaum  is  sheriff  of  Des  Moines 
connty,  and  the  other  defendants  are  sureties  on  his  official 
bond.  Plaintiff  brought  an  action  to  recover  the  value  of 
his  interest  in  a  stock  of  goods  on  which  he  held  a  chattel 
mortgage.  There  was  a  trial  to  the  court  without  the  inter- 
vention of  a  jury,  and  the  judgment  was  for  defendants. 
The  facts  are  stated  in  the  opinion.     Plaintiff  appeals. 

8.  Z.  Glasgow^  for  appellant. 

Newman  <&  Blakey  Hall  <&  Huston^  Smyth  cfe  Sons  and 
Poor  (&  Baldwin^  for  appellees. 

Reed,  J. — On  the  seventeenth  of  October,  1882,  Erb  & 
Schaefer,  a  firm  of  merchants  doing  business  in  the  city  of 
Burlington,  executed  to  one  Henry  Schaefer  a  chattel  mort- 
gage on  the  stock  of  merchandise  owned  by  them,  to  secure 
an  alleged  indebtedness  of  $7,384.  This  mortgage  was  filed 
for  record  on  the  day  on  which  it  was  execnt-ed.  but  the 
mortgagors  retained  possession  of  the  property.  On  the 
twenty-fourth  of  the  same  month,  a  creditor  of  Erb  & 
Shaefer  sued  out  a  writ  of  attachment  in  an  action  then 
pending  in  the  circuit  court  of  Des  Moines  county,  and  the 
same  was  placed  in  the  hands  of  defendant  Ereichbaum  for 
service,  and  on  the  same  day  he  served  the  writ  by  taking 
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possession  of  the  property  covered  by  said  mortgage.  On 
the  next  day  two  other  attachments  against  the  property  of 
Erb  &  Schaefer  were  placed  in  his  hands,  and  he  levied  them 
on  the  same  property,  the  levies  being  made  subject  to  that 
made  on  the  twenty-fourth.  On  the  same  day,  but  after 
said  writs  had  been  levied,  Erb  &  Schaefer  executed  to  plaint- 
iff a  mortgage  on  the  same  property,  to  secure  an  indebted- 
ness of  $1,600.  This  mortgage  recited  that  it  was  given 
suject  to  the  mortgage  to  Henry  Schaefer.  It  was  filed  for 
record  on  the  day  on  which  it  was  executed,  and  on  the  next 
day  the  defendant  levied  seven  other  writs  of  attachment, 
which  came  into  his  hands  for  service,  on  the  property.  On 
the  eleventh  of  the  following  November  the  said  Henrv 
Schaefer  brought  an  action  against  the  sheriff  to  recover 
possession  of  the  property.  He  filed  the  bond  prescribed  by 
Code,  §  3229,  and  the  clerk  issued  an  order  for  the  delivery 
of  the  property  to  him,  and  this  order  was  duly  executed. 
The  plaintiff  in  this  action  was  surety  on  the  bond,  and,  to 
indemnify  him  against  his  liability  thereon,  it  was  agreed 
between  him  and  Henry  Schaefer  that  he  should  have  the 
control  of  the  property,  or  of  its  proceeds,  in  case  it  should 
be  sold  during  the  pendency  of  the  action.  It  was  sold 
before  the  cause  was  tried,  and  the  ^oney  derived  from  the 
sale  was  placed  in  plaintiff's  hands.  The  action  was  removed 
to  the  circuit  court  of  the  United  States,  and  was  tried  in 
that  court.  In  the  answer  filed  by  the  defendant  in  the 
action,  it  was  alleged  that  the  mortgage  under  which  Schaefer 
claimed  was  given  without  consideration,  and  was  executed 
for  the  purpose  of  defrauding  the  creditors  of  Erb  &  Schaefer; 
and  on  the  trial  the  mortgage  was  adjudged  to  be  fraudulent 
and  void  as  against  the  creditors. 

The  amount  realized  from  the  sale  of  the  goods  was  l^s 
than  the  amount  of  the  debt  due  the  attaching  creditors^  but, 
after  the  court  found  the  Schaefer  mortgage  fraudulent,  it  was 
agreed  between  the  sheriff  and  attaching  creditors  on  the  one 
side,  and  Schaefer  and  this  plaintiff  on  the  other,  that  the 
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money  derived  frora  the  sale  of  the  property  which  was  then 
in  plaintiff's  hands  should  be  paid  over  to  the  sheriff,  and 
should  be  accepted  in  full  satisfaction  of  the  liability  of 
Schaefer  and  the  sureties  in  the  replevin  bond.  A  judg 
nient  was  accordingly  entered  which  determined  the  right  of 
the  sheriff  to  the  possession  of  the  property,  and  fixed  its 
value  at  the  amount  which  had  been  realized  from  its  sale, 
and,  the  plaintiff  electing  to  take  execution  for  the  value  of 
the  property,  it  was  adjudged  that  execution  issue  for  that 
amount  against  Schaefer  and  the  sureties  on  the  replevin 
bond.  The  judgment  also  ordered  that  the  amount,  when 
collected,  should  be  applied  in  satisfaction  of  the  debts  due 
the  attaching  creditors  in  the  order  in  which  their  attach- 
ments had  been  served.  Plaintiff  thereupon  paid  over  to  the 
sheriff  the  money  in  his  hands  in  satisfaction  of  the  judg- 
ment, and  the  sheriff  was  proceeding  to  make  the  applica- 
tion of  the  fund  directed  by  the  judgment.  But  before  he 
had  completed  the  disbursement  of  the  money,  plaintiff 
served  a  written  notice  upon  him,  notifying  him  that  he 
claimed  the  property  from  the  sale  of  which  the  fund  was 
derived,  and  he  subsequently  brought  this  action  for  the 
enforcement  of  that  claim;  his  position  being  that  by  his 
mortgage  he  acquii*ed  a  lien  upon  the  property  junior  to 
that  acquired  by  the  attaching  creditors  whose  writs  were 
levied  before  said  mortgage  was  executed,  but  superior  to  all 
claims  of  those  whose  writs  were  subsequently  levied,  and 
that  this  lien  attached  to  the  fund  derived  from  the  sale  of 
the  property.  It  is  proper  to  say,  in  this  connection,  that 
the  debt  secured  by  plaintiff's  mortgage  is  now  due,  and  the 
amount  of  the  fund  which  would  remain  after  satisfying  the 
attachments  which  were  levied  before  the  mortgage  was  exe- 
cuted  would  exceed  the  amount  of  that  debt. 

The  position  chiefly  urged  by  defendants  is  that  plaintiff 

is  estopped  by  his  agreement  that  the  fund  should  be  applied 

in   satisfaction   of  the  amount  of  the  judgment  rendered 

against  him  in  the  United  States  circuit  court  from  asserting 
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that  he  has  a  lien  npon  it  under  his  mortgage,  and  it  appears 
to  us  that  tiiere  is  no  satisfactory  answer  to  this  position.  It 
may  be  conceded  that  plaintiff  had  a  lien  upon  the  property 
which  was  junior  only  to  that  of  the  attachments  which  were 
levied  before  his  mortgage  was  executed,  and  that  this  lien 
attached  to  the  fund  derived  from  the  sale  of  the  property. 
The  judgment  in  the  circuit  court  of  the  United  States  con- 
clusively determined,  however,  that  he  and  Schaefer  were 
liable  to  defendant  and  the  attaching  creditors  for  the  value 
of  the  goods.  For  the  purpose  of  relieving  himself  from 
that  liability,  he  agreed  to  pay  over  the  fund,  and  consented 
that  it  should  be  applied  in  satisfaction  of  that  judgment. 
He  did  pay  it  over,  and  it  was  so  applied.  His  agreement 
that  the  fund  should  be  so  applied  constituted  the  considera- 
tion for  his  release  from  liability  on  the  judgment.  By  this 
action  he  seeks,  in  effect,  to  appropriate  a  portion  of  the 
fund  to  his  own  use,  while  retaining  all  the  benefits  and 
advantages  which  he  secured  by  his  agreement  that  it  should 
be  applied  to  another  use,  and  which  constituted  the  consid- 
eration for  such  agreement.  That  he  is  not  entitled  to  do 
this  we  think  is  entirely  clear.  When  he  consented  that  the 
fund  should  be  appropriated  to  the  satisfaction  of  the  judg- 
ment, and  by  that  means  purchased  immunity  from  further 
liability  thereon,  he  relinquished  all  personal  claim  upon  it. 
The  judgment  of  the  circuit  court  is  clearly  right. 

Affibmbd. 


Tub  Statb  v.  Bolandeb. 


Ii2i  406  ^'  lAroeny:  appbopriation  of  property  found:  bvidbncb.  In  this 
case,  held  that  the  jaiy  was  warranted  in  findinjr  either  that  defendant 
stole  the  pocket-book  from  the  prosecuting  witness*  satchel,  or  else  that 
he  found  it,  and  knew  whose  it  was,  but  appropriated  it  to  hia  own  use, 
(Code,  §  3907,)  and  that  a  verdict  of  guilty  was  properly  rendered. 

2.  :   :   INSTRUCTION.    In  such  case  the  court  instructed  th« 

jury  that  '*  if  one  finds  goods  or  property  of  another,  knowing  the 
owner,  and  takes  them  or  it  away,  with  the  intention  of  converting  the 
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same  to  his  own  une,  aod  thereby  deprive  the  owner  of  them,  and  be 
afterwards  returns  the  goods  when  detected,  or  for  any  other  reason, 
such  return  ¥rili  not  purge  the  act  of  the  crime  of  larceny/'  Held  not 
erroneous,  when  the  evidence  tended  to  show  that  defendant  knew  the 
owner  of  the  property  found  by  him,  (which  was  a  pocket-book  contain, 
ing  money,)  and  that  he  destroyed  the  pocket-book  and  appropriated 
most  of  the  money  to  his  own  use,  but  afterwards  sent  to  the  owner 
other  money  in  amount  almost  equal  to  the  sum  contained  in  the  pocket- 
book  wheii  fdund. 

Appeal  from  Hardin  District  Oottrt. 
Friday,  October  15, 1886. 

Indictment  fob  larceny.  The  jary  fonnd  the  defendant 
guilty,  and  from  the  judgment  he  appeals. 

J.  H.  Scales^  for  appellant. 

A,  J.  Baker^  Attorney-general^  for  the  State. 

Sbbvers,  J. — Miss  Eustice,  the  prosecuting  witness,  testi- 
fied that  she  was  at  a  hotel  in  Ackley,  and  had  a  pocket-book, 
which  was  in  a  hand-bag  or  satcliel,  and  that  there  was  in 
the  pocket-book  $88  in  money,  and  that  she  placed  the 
satchel  on  a  chair  in  a  room  for  a  short  time  to  see  about 
her  baggage,  and  when  she  returned  she  saw  the  defendant 
at  or  near  the  door  of  her  room.  Shortly  afterwards  she  letl 
the  hotel  in  an  omnibus  driven  by  or  in  charge  of  the  defend- 
ant, and  went  to  the  depot,  where  she  took  a  train  for  Hamp- 
ton. When  she  left  the  hotel,  she  carried  the  hand-bag  in 
her  hand,  and  took  it  with  her  to  Hampton,  and  threw  it  on 
a  table,  which  caused  it  to  open,  and  upon  then  searching  for 
the  pocket-book  she  found  it  and  the  money  gone.  About 
two  weeks  afterwards  the  defendant  returned,  or  caused  to  be 
returned,  to  her,  $86  in  monqy.  The  defendant  was  a  witness 
in  his  own  behalf,  and  testified  that  he  found  the  pocket-book 
in  the  omnibus  after  the  prosecuting  witness  had  left,  and 
prior  to.  learning  the  depot  to  return  to  the  hotel.  The 
defendant  testified  that  some  man  rode  in  the  omnibus  with 
the  prosecuting  witness.  This  she  denied.  He  further 
testified  that  two  men  got  in  the  omnibus  after  the  plaintiff 
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left  it,  and  were  there  when  he  picked  up  the  pocket-book ; 
but  who  they  were  he  did  not  know,  nor  was  he  able  to  - 
describe  them.  The  defendant  testified  that  he  removed  the 
money  from  the  pocket-book,  and  threw  the  pocket-book  into 
a  privy.  There  is  no  evidence  tending  to  show  that  the. 
defendant  made  any  inquiry  for  the  owner  of  the  money,  or 
that  he  informed  any  one  but  his  wife  that  he  had  found  it. 
There  is  evidence  which  tends  to  show  that,  when  he  was 
spoken  to  about  it,  he  did  not  deny  that  the  money  belonged 
to  the  plaintiff,  and  he  seemed  then  entirely  willing  to  return 
it  to  her.  There  is  also  evidence  tending  to  show  that  he  said 
he  had  won  the  money  at  poker.    Such  is  the  material  evidence. 

I.  Counsel  for  the  appellant  say  the  defendant  " ought 
not  to  be  convicted,  and,  if  the  sentence  is  sustained,  it  will 
1.  LABOEirr:     be  an  outrage   oti   justice."      The  verdict,  we 

of  propertv  think,  is  undoubtedly  right.  The  jury  were 
4ence.  warranted  in  finding  that   defendant   took   the 

pocket-book  from  the  prosecuting  witness'  satchel,  and  that 
he  did  not  find  the  money  in  the  omnibus;  but,  if  he  did  bo 
find  it,  the  jury  were  warranted  in  finding  that  he  knew  the 
owner,  and  was  therefore  guilty,  under  the  statute,  of  larceny. 

II.  The  only  criticism  of  the  third  paragraph  of  the 
charge  is  in  these  words:  <<It  is  an  attempt  to  draw  the 
minds  of  the  jury  to  the  theory  of  the  prosecution,  and  indi- 
rectly directs  them  to  consider  the  assumption  of  the  prose- 
cution as  proof.  There  was  no  proof  of  any  taking,  as 
detailed  in  the  instruction,  as  an  hypothesis  of  guilt."  We 
deem  it  sulScient  to  say  that  the  instruction,  in  our  opinion, 
is  without  a  doubt  correct.  It  is  the  usual  instruction  given 
where  the  charge  is  larceny. 

III.  The  fourth  paragraph  of  the  charge  is  in  these 
words:  "If  one  finds  goods  or  property,  and  knowing  who  is 

the  owner,  converts  the  property  to  his  own  use, 

inatniction.  ]iq  [q  guilty  of  larceny;  and  if  one  finds  goods 
or  property  of  another,  knowing  the  owner,  and  takes  them  or 
it  away,  with  the  intention  of  converting  the  same  to  tiis  own 
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nse,  and  thereby  deprive  the  owner  of  them,  and  he  after- 
wards returns  the  goods  when  detected,  or  for  any  other  rea- 
son, such  return  will  not  purge  the  act  of  the  crime  of  lar- 
ceny." It  is  provided  by  statute  that,  "  if  any  person  come, 
by  finding,  to  the  possession  of  any  personal  property  of 
which  he  knows  the  owner,  and  unlawfully  appropriates  the 
same,  or  any  part  therof,  to  his  own  use,  he  is  guilty  of  lar- 
ceny." (Code,  §  3907.)  It  is  said  that  the  instruction  is 
erroneous,  because  a  mere  mental  appropriation  is  not  suffi- 
cient; that  the  defendant  must  have  known  the  owner, 
and,  if  he  returned  the  property,  then  he  did  not  in  fact 
appropriate  it  to  his  own  use.  The  question  whether  he  knew 
the  owner  was  for  the  jury,  and,  as  applied  to  the  evidence, 
the  instruction  in  relation  to  the  return  of  the  money,  in  our 
opinion,  is  clearly  correct.  By  giving  the  defendant  the  ben- 
efit of  a  doubt,  it  is  possibly  true  that  he  returned  a  portion 
of  the  money  taken  or  found;  but  much  the  larger  portion 
of  it  was  money  of  the  same  amount  or  value,  but  it  was  not 
the  identical  money  of  which  the  prosecuting  witness  had  been 
deprived,  and  therefore  the  defendant  did  unlawfully  appro- 
priate to  his  own  use  the  greater  portion  of  the  money  taken  or 
found.  The  fact  that  he  may  have  returned  other  and  dififerent 
money  is  wholly  immaterial.  The  instruction  is  not  erro- 
neous, and,  under  the  evidence,  is  favorable  to  the  defendant. 

Paragraphs  8, 10,  and  11  of  the  charge  are  briefly  criticized 
by  counsel,  and  we  have,  as  in  duty  bound,  examined  them, 
and  readily  conclude  that  they  are  not  erroneous  or  in  any 
respect  prejudicial. 

Instructions  were  asked  by  the  defendant  and  refused. 
In  relation  thereto,  counsel  simply  say  they  "  should  have 
been  given,  as  they  contained  the  law  of  the  defense,  which 
was  not  given  in  the  charge  of  the  court."  "We  deem  it 
sufficient  to  say  that  the  charge  of  the  court  covers  the  whole 
ground,  and  is  as  favorable  to  the  defendant  as  the  evidence 
justified.  There  was  no  error  in  refusing  the  instructions 
asked.  Affibhkd. 
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SiLTz  V.  Thr  Hawkeye  Ins.  Co. 

1.  B^denoe:  adicission:  error  without  prbjudicb.    The  admissioD 

'of  inoompetent  testimony  on  a  certain  point  is  without  prejadioe 
when  the  same  point  is  conclusively  established  by  other  competent  tes- 
timony. 

2.  Fire  Insaranoe:  action  on  poLicr:  dbsionation  of  lost  goods: 

EYiDBNCB.  Where  part  of  the  insured  property  was  desi^rnated  in  the 
pdicy  as  '^restaurant  goods/*  held,  in  an  action  to  recover  on  the  pol- 
icy, that  it  was  not  error  to  allow  plaintiff  to  refer  to  the  same  property 
by  that  name,  and  ask  a  witness  its  value.  1  f  the  designation  was  defi- 
nite enough  to  be  used  in  the  policy,  it  was  definite  enough  for  use  on 
the  trial. 

3.  Appeal :  points  not  aboubd.    Questions  merely  stated  in  the  argu- 

ment, bat  not  argued,  are  not  considered  by  this  court. 

4.  Instruotions :  method  op  prbsbntino  issues.    It  is  not  necessary 

that  all  the  issues  be  presented  in  the  statement  of  the  pleadings  and 
issues  preceding  the  instructions.  It  is  sufficient  if  they  be  all  fairly 
and  fully  presented  somewhere  in  the  charge. 

6.  Fire  Insuranoe:  action  on  policy:  value  op  property:  evi- 
dence. In  an  action  to  recover  on  a  policy  of  fire  insurance,  where  the 
plaintiff  testified  that  she  paid  $3,500  for  the  property,  and  its  value 
was  stated  at  that  sum  in  the  application,  held  that,  in  the  absenoe  of 
other  evidence,  the  jury  was  warranted  in  finding  that  it  was  worth 
that  sum. 

6.  :  :  FRAUD  OF  insurbd:  instructions.    In  such  case, 

where  the  policy  provided  that  **any  fraud,  or  attempt  to  defraud,**  on 
the  part  of  the  assured,  would  defeat  a  reoovety,  held  that  it  was  suffi- 
cient for  the  court  to  instinct  the  jury  as  to  the  acto  relied  on  by  defend- 
ant to  defeat  recovery  under  this  clause,  without  distinguishing  the 
actual  frauds  from  the  attempts  to  defraud. 

7.  Verdict:  hat  follow  evidence  without  instructions.    Where  a 

material  fact  is  stated  in  the  pleadings  and  is  not  contradicted,  and  the 
evidence  fully  establishes  it,  the  jury  may  properly  find  that  the  state- 
ment is  true,  without  an  instruction  to  that  effect. 

8.  Fire  Insuranoe :  forfeiture  of  policy:  waiver:  revival.    The 

forfeiture  of  a  policy  on  account  of  a  breach  of  its  conditions  may  be 
waived,  whereupon  it  will  have  the  same  binding  force  which  it  origin- 
ally possessed.    (Viele  p,  Oer mania  Ins.  Co,,  26  Iowa,  9,  followed.) 

9.  ■■  ;  WABRANTT  IN  APPUCATiON:  WAIVER.  Error  in  a  statement 
in  an  application  for  fire  insuranoe,  which  is  made  a  warranty  by  the 
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policy,  cannot  be  relied  on  to  defaat  the  policy,  where  the  agent  who  took 
the  application  was  fully  informed  as  to  the  facts:  bat  the  error  will  be 
regarded  as  waived.    (See  opinion  for  authorities  cited.) 

Appeal  from  Decatur  District  Court. 

Tuesday,  Ootobbr  19,  1886. 

Action  at  law  upon  a  policy  of  insurance,  to  recover  the 
amount  insured  against  loss  by  fire  upon  a  building  and  cer- 
tain contents,  owned  by  plaintiff.  There  was  a  judgment 
upon  a  verdict  for  plaintiff.     Defendant  appeals. 

PhilUpa  cfe  Day  J  for  appellant. 

JS.  W.  Curri/j  Bullock  <&  Hoffman  and  J.  B.  Joh^^on^ 
for  appellee. 

B£CK,  J. — I.  We  will,  in  the  consideration  of  the  case, 
notice  the  objections  to  the  judgment  in  the  order  of  their 
presentation  by  defendant's  counsel,  and  will  state  the  facts 
involved  in  each  point  in  connection  with  the  discussion 
thereof. 

F.  S.  Siltz,  the  husband  of  3>laintiff,  and  a  witness  in  her 
behalf,  testified  that,  three  or  foiK*  days  after  the  tire,  W.  C. 
,  _  „  Cole  came  to  the  house  of  the  witness,  claiming 
erro^witbout  ^^  represent  defendant,  and  that  the  purpose  of 
prejudice.  j^jg  yjgj|.  ^^^  ^^  settle  and  adjust  the  loss.  He 
made  out  proofs  of  loss.  The  witness  was  then  permitted 
to  state,  over  defendant's  objection,  that  Cole  said  he  was  the 
assistant  secretary  of  defendant.  The  evidence  was  admitted 
upon  the  proposition  of  plaintiff's  counsel  to  follow  it  with 
other  evidence  showing  the  official  relation  of  Cole  to  defend- 
ant. Such  evidence  was  afterwards  introduced,  and  shows 
conclusively  that  he  was  the  assistant  secretary,  and  a  direc- 
tor and  stockholder  of  the  company;  that  he  visited  the 
plaintiff  as  an  agent  of  the  company,  after  the  loss,  with  ref- 
erence to  it;  and  that  he  prepared  papers,  or  superintended 
or  assisted  in  their  preparation,  pertaining  to  the  proofs  of 
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loss,  though  he  did  not  complete  such  proofs.  The  fact  that 
Oole  was  assistant  secretary  of  defendant  being  conclusively 
established  by  other  testimony,  the  admission  in  evidence  of 
his  declarations  or  statements  to  that  effect,  if  erroneous,  is 
without  prejudice  to  defendant. 

II.  The  policy  covered  certain  personal  property,  described 
in  it  as  "restaurant  goods."     A* witness  was  asked  the  value 

of  these  goods,  and  in  response  was  permitted, 
on  TOiicy^^"    over  defendant's  objection,  to  state  it.     The  objec- 
uwtgoods?^'  tion  is  based  upon  the  ground  that  the  question 
evidence.        called  upon  tbe  witness  to  construe  the  language 
of  the  policy,  and  determine  what  goods  were  covered  by  the 
description.     There  is  no  force  in   the  objection.     If  the 
goods  were  so  generally  known  as  to  be  described  in  the  pol- 
icy  by  the  designation  "restaurant  goods,"  it  will  be  pre- 
sumed that  the  witmess  understood  the  designation.     He  cer- 
tainly could  refer  to  the  goods  by  the  name   used  in   the 
policy  to  designate  them.     If  any  question  existed  as  to  the 
goods  valued  by  him  belonging  to  the  class  covered  by  the 
policy,  the  witness  could  have  been  called- on,  in  the  cross- 
examination,   to   further  describe   the  goods   to  which   he 
referred  in  his  answer. 

III.  Two  or  three  objections  to  the  admission  of  evi- 
dence are  referred  to  in  defendant's  argument  simply  by  a 

3.  appeal:  statement  of  the  points  made,  without  any  argu- 
^S^°°'       ment  thereon.     We  are  not  required  to  consider 

points  not  argued. 

IV.  The  policy  contains  a  condition  to  the  effect  that,  in 
case  of  loss,  if  there  be  liens  or  incumbrances  on  the  prop- 

4.  iNOTBuo-  ^^^Jj  defendant  shall  be  liable  for  no  more  than, 
method  of  three-fourths  of  the  interest  of  assured,  after 
ESu^  "^       deducting   from   the  actual   cash   value  of  the 

property  the  amount  of  the  liens  or  incumbrances.  The 
answer  alleges  that  there  was  a  mortgage  upon  the  property, 
and  that  its  value,  determined  by  the  terms  of  the  policy,  did 
not  exceed  the  amount  due  upon  the  mortgage.     Counsel  for 
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defendant  complain  that  the  court  below  omitted  to  present 
the  issues  raised  by  this  defense.  There  is  no  ground  for 
this  complaint.  The  defense  pleaded,  and  the  issues  thereon, 
are  fairly  and  fully  presented  in  an  instruction, — the  tenth. 
It  is  as  well  presented  in  that  connection  as  though  it  had 
been  found  in  the  statement  of  the  pleadings  and  issues  pre- 
ceding the  instructions. 

V.  The  court,  in  the  same  instruction,  directed  the  jury, 
if  they  found  plaintiff  entitled  to  recover,   to  deduct   the 

amount  of  the  mortffaffe  from  the  value  of  the 
ance:action    property,    and    it    the    sum    thus    ascertained 

on  policy:  r     r       J^ 

property:  equaled  or  exceeded  the  amount  they  found  for 
evidence.  plaintiff,  which  must  not  exceed  the  sum  iinsured 
on  the  property,  they  could  render  a  verdict  for  the  plaintiff 
in  the  amount  thus  found  for  her.  Counsel  insist  that  this 
instruction  should  not  have  been  given,  for  the  reason  that 
there  was  no  evidence  of  the  value  of  the  property.  Upon 
this  question  there  was  no  controversy  in  the  evidence  at  the 
trial.  Plaintiff  testified  that  she  gave  $3,500  for  the  real 
estate,  and  its  value  is  stated  at  that  sum  in  the  application 
for  insurance.  In  the  absence  of  any  evidence  or  claim  to 
the  contrary,  the  jury  were  authorized,  for  the  purpose  of 
the  inquiry,  to  find  its  value  in  that  sum. 

VI.  The  policy  contained  a  condition  to  the  effect  that 
"any  fraud,  or  attempt  to  defraud,  or  false  oath  or  declara- 
^ . ,   tion,  or  claim  for  an  amount  more  than  is  actually 

sSSdMil?"  dne?"  sliall  defeat  recovery  on  the  policy.  The 
strucuons.  answer  alleges  that  plaintiff  violated  this  condi- 
tion  by  filing  her  petition  in  this  case,  under  oath,  alleging 
the  value  of  the  property  destroyed  to  be  $1,000,  and  that 
the  amount  of  the  policy  ($750)  is  due  her,  and  did  not  dis- 
close the  existence  of  the  mortgage;  that  she  further  violated 
it  in  her  proofs  of  loss,  by  stating  the  value  of  the  personal 
property  at  a  sum  in  excess  of  its  true  value;  and  that  she 
also  violated  the  condition  by  claiming,  in  her  proofs  of  loss, 
a  sum  largely  in  excess  of  what  was  actually  due  her.     It  is 
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insisted  that  this  defense  was  not  fairly  and  fully  presented 
by  instructions  to  the  jury.  The  ground  of  counsel's  com- 
plaint  is  that  the  court  did  not.distinguish  between  fmud  and 
attempt  to  defraud,  and  direct  the  jury  accordingly.  We 
think  it  was  needless  for  the  court  to  burden  the  jury  with 
such  distinctions  and  instructions,  and  that  the  jury  were 
sufficiently  instructed  upon  the  issue  presented  by  the  defense. 
The  answer  alleges  certain  acts  and  omissions  of  the  plaint- 
iff which  it  is  claimed,  under  th^  condition  in  question,  are 
sufficient  to  defeat  recovery.  The  court  below  correctly 
directed  the  jury  as  to  the  legal  effect  of  the  acts  of  plaintiff 
relied  upon  to  support  the  defense.  It  was  not  necessary  nor 
important  that  the  court  should  have  considered  or  directed 
the  jury  to  consider  whether  these  acts  were  frauds  or 
attempts  to  defraud.  Without  such  an  inquiry,  the  jury 
were  well  prepared  to  find,  as  to  the  facts,  in  accord  with  the 
instructions  of  the  court. 

YII.  The  defendant,  as  a  defense  under  a  condition  of 
the  policy,  set  up  in  its  answer  the  existence  of  a  mortgage. 
The  plaintiff  in  her  reply  alleged  that,  when  the  insurance 
was  effected,  she  fully  explained  to  defendant's  agent  all  mat- 
ters connected  with  the  mortgage,  the  date  of  its  execution, 
and  amount  paid  upon  it,  the  date  of  its  maturity,  the  fact 
that  she  held  a  valid  defense  for  a  partial  failure  of  considera- 
tion, which  she  intended  to  set  up,  and  that,  in  oi'der  to  obtain 
an  abatement  of  the  amount  due  upon  the  face  of  the  mortgage  > 
she  was  advised  that  it  would  be  necessary  to  permit  an 
action  of  foreclosure  to  be  brought  upon  it,  which  she 
intended  to  do.  She  further  stated  in  her  reply  that  any 
breaches  of  the  condition  of  the  policy  which  may  have 
occurred  were  waived  by  the  act  of  the  assistant  secretary  of 
defendant  in  requiring  and  taking  proof  of  loss,  which  he 
pronounced  sufficient,  at  the  same  time  informing  plaintiff 
that  the  loss  would  be  paid. 

VIII.  It  is  objected  that  an  inatruction  (the  fifth)  directs 
the  jury  that  matters  may  be  regarded  as  raising  a  waiver  of 
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the  breach  of  conditions  which  were  not  pleaded  in  plaintiff^s 
reply.  This  objection  we  find,  upon  a  comparison  of  the 
reply  mod  instruction,  is  .not  supported  by  the  facts.  We 
find  that  all  matters  oontemplated  in  the  instruction  ard 
pleaded  in  the  reply. 

IX.  It  is  urged  by  counsel,  in  their  discuflsion  of  tiid 
fifth  instruction,  that  neither  in  it  nor  elsewhere  did  the  court 
T.  vRRDicT :     direct  the  jury  to  find  that  Cole,  who,  it  is  alleged, 

ev^Sence  ^  acted  for  defendant  in  making  the  waiver,  was 
structions.'  authorized  so  to  do.  But  the  authority  of  Cole 
to  act  for  defendant  was  proved  beyond  question  in  the  court 
below.  As  we  have  shown,  he  was  proved  to  be  the  assistant  sec- 
retary, and  the  reply  pleading  the  waiver  alleges  that  he  acted 
for  defendant  as  assistant  secretary  in  doing  the  things  upon 
which  the  claim  of  waiver  is  based.  The  allegations  of  the 
reply  are  not  denied  by  the  defendant,  and  the  evidence  shows 
without  contradiction,  that  Cole  was  assistant  secretary,  and 
did  act  for  defendant.  Under  these  circumstances,  we  think 
there  was  no  prejudicial  error  in  the  failure  of  the  court  to 
direct  the  jury  to  find  as  to  Cole's  authority  to  do  the  acts 
upon  which  the  claim  of  waiver  is  based. 

X.  Counsel  for  defendant  insist  that,  by  the  breach  of 
the  conditions  of  the  policy,  it  becomes  "null  and  void,"  and 
6.  FiBBtosur-   incapable   of   being  revived   or    restored   by   a 

Sreof  poiFcy:   Waiver  of  the  breach.     The  grounds  upon  which 

witivor*  rO" 

▼ivai.  '  this  view  is  based  are  noticed  and  considered  in 

Viele  V.  Gennania  Ins,  Co,y  26  Iowa,  9;  and  it  is  held  that 
the  forfeiture  of  a  policy  on  account  of  a  breach  of  its  con- 
ditions may  be  waived,  whereupon  it  will  have  the  same  bind- 
ing force  it  originally  possessed.  This  court  has  not  recog- 
nized a  contrary  doctrine. 

XI.  The  application  for  the  insurance  states  that  the  mort- 
gage upon  the  property  remains  unpaid  to  the  amount  of 

$400,  and  that  the  incumbrance  was  due  in  1882. 
raniy  lu  appii-  The  Statements  of  the  application  are  warranties 

cation:  walv-  ^^ 

^-  on  the  part  of  the  assured.     It  \vas  shown  that 

there  >vas  $440  remaining  unpaid  upon  the  mortgage,  and 
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that  it  matured  in  1881.  But  the  policy  was  issued  in  1883. 
The  court  below  instructed  the  jury,  substantially,  that  if 
they  should  find  that  defendant\  soliciting  agent  who  took 
plaintiff's  application  was  truly  informed  of  the  facts  by 
plaintiff,  and  that  the  mortgage  ivas  due,  but  she  did  not 
intend  to  pay  it  until  it  was  foreclosed,  to  enable  her  to  set 
up  a  defense  as  to  the  partial  failure  of  consideration,  the 
defense  of  the  breach  of  the  warranties  cannot  be  supported. 
The  instruction  is  assailed  by  counsel  with  a  good  deal  of 
earnestness.  The  knowledge  of  the  facts  possessed  by  the 
agent  is  chargeable  to  the  defendant,  and  it  will  be  held  to 
have  waived  objection  to  the  incorrect  or  false  statements  of 
the  application.  Jordan  v.  Slate  In%.  Co.^  64  Iowa,  216; 
Boetcher  v.  Uawkeye  Ins.  Co.y  47  Id.,  253;  Miller  v.  Mvt. 
Benefit  Life  Ins.  Co.,  81  Id.,  216.  See,  also,  Stone 
V.  Hawkeye  Ins.  Co.,  68  Id.,  737. 

XII.  The  foregoing  discussion  disposes  of  all  questions 
arising  upon  rulings  on  instructions  discussed  by  counsel. 
One  or  two  instructions  asked  by  defendant,  which  were 
based  upon  the  evidence  as  claimed  by  counsel,  were  properly 
refused,  as  being  inapplicable  to  the  proof. 

XIII.  It  is  insisted  that  the  verdict  lacks  the  support  of 
the  evidence.  We  think  otherwise.  Upon  some  points,  as 
the  value  of  the  property  insured,  and  the  like,  the  evidence 
may  be  meager,  and  not  wholly  satisfactory  to  us.  But  it 
cannot  be  said  that  there  is  such  an  absence  of  evidence  as 
requires  us,  under  the  familiar  rules  prevailing  here,  to 
reverse  the  judgment. 

In  our  opinion,  the  judgment  of  the  district  court  ought 

to  be 

Affibmbd. 
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Company. 

1.  Personal  Ii^ury :  action  by  assiokeb.    The  assignee  of  a  claim  for 

damages  through  a  personal  injury  may  maintain  an  action  thereon. 
( Vimont  v,  Chicago  dt  N,  W.  R'y  Co.,  69  Iowa.  296,  followed.) 

2.  Pleading:  pkndbncy  of  othbb  action.    An  answer  to  an  action 

brought  by  an  assignee,  which  states  that  the  assignor,  previous  to  his 
assignment  to  the  plaintiff,  commenced  an  action  against  the  defendant 
for  the  same  claim  in  his  own  name;  that  said  action  was  removed  to 
the  circuit  court  of  the  United  States;  and  that  no  order  had  been  made 
dismissing  it,  and  that  the  defendant  has  not  stipulated  that  it  should 
be  dismissed,  but  which  fails  to  aver  that  the  action  is  still  pending, 
held  not  sufficient  as  a  plea  of  the  pendency  of  another  action. 

8.  Special  InterrogatorieB :  not  DBTERMiNATiYri:  unnbobssary: 
AMBiouous.  Certain  special  interrogatories  asked  on  the  trial  of  this 
case  held  to  have  been  properly  refused,  because  the  answers,  however 
given,  would  not  have  been  determinative  of  the  case;  and,  as  to  one, 
there  was  no  dispute  as  to  the  evidence,  and  others  were  ambiguous. 

4.  Bailroads :  parson al  injurt:  care  rbquirbd  of  employe  for  his 
OWN  SAFETY.  Plaintiff's  assignor  was  an  employe  of  defendant,  and 
he  was  run  down  by  a  train,  and  injured,  while  riding  on  a  hand  car  in 
the  performance  of  his  duty.  In  an  action  to  recover  for  the  injury,  the 
court  instructed  the  jury  that  it  was  his  duty  "  to  be  reasonably  vigilant 
and  watchful,  in  view  of  what  he  knew,  or  might  reasonably  have 
expected,  as  to  the  movement  of  the  engine,  to  exercise  his  senses  of 
seeing  and  hearing  as  a  reasonably  prudent  man  would  have  done  under 
the  circumstances.*'  Held  correct,  as  against  the  objection  that  it  did 
not  emphasize  sufficiently  the  perils  to  which  he  was  exposed. 

5. : : .    In  such  case,  where  the  evidence  tended  to  show 

that  the  employe  was  told  by  the  engineer  of  the  engine  which  struck 
him  that  it  would  not  start  for  fifteen  minutes,  but  that  it  actually  struck 
him  in  about  seven  minutes,  he  could  not  be  charged  with  negligence  in 
not  keeping  a  vigilant  watch  in  his  rear  up  to  the  time  of  the  accident, 
even  though,  had  he  done  so,  h^  might  have  been  able  to  get  off  the 
track  in  time  to  avoid  the  ii^jury;  for  he  had  a  right  to  repose  some  con- 
fidence in  what  had  been  told  him. 
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:  :  RELIANCB  UPON  ENGINEER  8  STATEMENT  AS  TO  MOVE- 
MENT OF  TRAIN.  In  such  case,  while  the  engineer  was  subject  to  the 
orders  of  the  conductor,  and  the  employe  had  no  right  to  rely  upon 
what  he  said  as  to  the  time  the  train  would  start  as  being  authoritative, 
yet,  where  the  engineer  stated,  as  a  reason  why  it  would  not  start  for 
fifteen  minutes,  that  they  would  have  to  light  up  and  oil  up  first,  held 
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that  the  employe  mijjht  rely  upon  such  statement  as  information,  antl 
,  might  with  reabon  expect  that,  after  having  heen  so  informed,  he  would 
not  be  run  down  within  half  that  time;  for  the  engineer  was  not  bound 
to  obey  the  conductor  as  to  the  movement  of  the  train,  if  by  so  doing 
he  was  likely  to  run  down  the  hand  car,  and  endanger  the  lives  of  those 
on  it. 

Appeal  from  Polk  Circuit  Court. 

Tuesday,  Ootobee  21,  1886. 

Action  for  a  personal  injur j.  There  was  a  trial  to  a  jnry, 
and  verdict  and  judgment  were  rendered  for  the  plaintiff. 
The  defendant  appeals. 

Runnella  di  Walker,  J.  W.  Bhjthe  and  H,  H.  Trimble, 
for  appellant. 

Nourse  <6  Kaufftnan,  for  appellee. 

Adams,  Ch.  J. — One  Faugh t,  an  employe  upon  the  defend- 
ant's road,  was,  on  the  night  of  the  twenty-fourth  of  »Tune, 
1882,  operating,  with  others,  a  hand  car  on  the  road,  going 
south  from  Davis  City,  and,  while  so  engaged,  was  injured 
by  reason  of  an  engine  upon  the  road  being  run  against  the 
hand  car  while  following  it  from  behind.  Fanght's  claim 
for  damages  he  has  assigned  to  the  plaintiff. 

The  questions  presented  to  the  jury  were,  a^  to  whether 
any  of  the  persons  in  charge  of  the  engine  were  guilty  of 
negligence  in  running  upon  the  hand  car,  and,  if  so,  whether 
the  plaintiff  had  shown  that  he  was  free  from  contributory 
negligence.  A  large  number  of  errors  are  assign^.  For  a 
proper  understanding  of*  them  it  is  necessary  to  set  out  a 
little  more  in  detail  the  facts  connected  with  the  accident. 
As  to  some  of  them  there  is  some  dispute;  but  it  is  undis- 
puted that,  on  the  night  in  question,  Faught  was  sent  with 
bis  hand  car  from  Andover,  Missouri,  northward,  .with  an 
important  message  to  one  Sullivan,  who  was  at  Davis  Oity, 
in  charge,  as  conductor,  of  the  train  which  included  the 
engine  by  which  the  injury  was  done.     Faught^  went  to 
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Davis  City,  and  delivered  his  message  to  Sallivan,  and  started 
to  return  home,  when  he  was  overtaken  by  the  engine  whid 
was  being  run  by  one  Sontherland,  as  engineer.  Obedience 
to  the  message  required  that  the  engine  should  go  southward 
over  the  track  upon  which  Faught  had  started  southward 
with  his  hand  car  a  few  minutes  before.  At  the  time  of  the 
accident  the  engine  was  running  around  a  curve  at  from 
twenty-five  to  thirty  miles  an  hour.  The  night  was  dark, 
and  the  hand  car  could  not  be  seen  more  than  one  hundred 
and  twenty -five  feet  ahead,  and  was,  when  seen,  about  that 
number  of  feet  distant.  At  the  rate  of  speed  at  which  the 
engine  was  running,  it  could  not  be  stopped  in  that  space. 
It  is  not  clearly  shown  that  either  Sullivan,  the  conductor,  or 
Southerland,  the  engineer,  knew  for  a  certainty  that  Faught, 
with  his  gang,  had  left  Davis  City  with  the  hand  car,  but  it 
seems  to  have  been  distinctly  understood  that  they  were 
either  to  precede  or  follow  the  engine,  and  it  is  shown  beyond 
controversy  that  a  question  was  raised  as  to  whether  the 
engine  would  be  delayed  long  enough  to  enable  the  hand 
car  to  precede  it  with  safety.  Faught  was  told,  according  to 
the  engineer's  testimony,  that  the  engine  would  not  start  for 
ten  or  fifteen  minutes,  and,  according  to  some  of  the  testi- 
mony, that  it  would  not  start  for  fifteen  minutes.  There  was 
evidence  tending  to  show  that  it  "Started  in  less  than  ten  min- 
utes, and  ran  at  a  higher  rate  of  speed  than  was  necessary. 
While,  as  before  stated,  it  is  not  shown  beyond  dispute  that 
either  the  conductor  or  engineer  knew  for  a  certainty  that 
Faught  had  started  when  the  engine  left  Davis  City,  it  seems 
to  be  indisputable  that  it  could  have  been  ascertained  by 
slight  observation  whether  he  had  or  not,  and  there  is  some 
ground  for  the  inference  that  the  engineer,  if  not  the  con- 
ductor, supposed  that  he  had.  The  negligence  is  alleged  to 
consist  in  starting  so  soon,  and  in  running  at  so  high  a  rate 
of  speed,  and  especially  around  a  curve  where  the  head-light 
cx>uld  not  reveal  the  hand  car  at  a  very  great  distance.  Some 
other  facts  will  be  stated  in  the  course  of  the  opinion,  but 
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the  foregoing  statement  is  sufficient  to  enable  ns  to  entei 
•     properly   npon   the    specific    consideration    of    the    errors 
assigned. 

I.  Some  questions  are  raised  in  regard  to  the  right  of  the 
plaintiff,  as  assignee  of  Faught,  to  prosecute  the  action.    We 

1.  PKB80KAI.  regard  these  questions  as  substantially  disposed 
by  aSiiJSe!^    of  by  the  previous  decisions  of  this  court,  and 

especially  by  the  case  of  Vimont  v.  Chicayo  <&  If.  W.  IPy 
Co,,  64  Iowa,  613,  and  69  Id.,  296. 

II.  After  the  cause  had  been  set  down  for  trial  upon  a 
day  named,  the  defendant  asked  leave  to  'file  an  amendment 

2.  PLKADiNo:  to  its  answer,  averring  that  Faught,  previous  to 
other  action,    his  assignment  to  the  plaintiff,  commenced  an 

action  against  the  defendant  for  the  same  claim  in  his  own 
name;  that  said  action  had  been  removed  to  the  circuit 
court  of  the  United  States;  and  that  no  order  had  been 
made  dismissing  it,  and  that  the  defendant  had  not  stipulated 
that  it  should  be  dismissed.  The  court  refused  to  allow  the 
amendment,  and  the  defendant  assigns  the  refusal  as  error. 
The  proposed  amended  answer  does  not  aver  that  the  action 
brought  by  Faught  was  still  pending.  On  the  other  hand, 
such  averment  seems  to  be  ingeniously  avoided.  We  sus- 
pect the  fact  to  be  that  Faught  had  withdrawn  his  action,  or 
ordered  that  the  same  be  dismissed,  without  any  distinct 
order  to  that  effect  being  made  by  the  court.  If  the  fact  is 
as  we  suspect,  and  as  it  might  be  consistently  with  the  aver- 
ments of  the  proposed  amended  answer,  the  circuit  court 
could  not  treat  the  case  otherwise  than  as  withdrawn. 

III.  Before  the  submission  of  the  cause,  the  defendant 
s.  spBoiAL       propounded  a  large  number  of  special  inter- 

torfesfnot       rogatories,  and  requested  that  the  court  require 

determina-  ,,  ,  .  -i.ii  ,^<« 

tive:  uiineces-  the  lurv  to  answer  them,  which  the  court  refused 

sary:  amblgu*  *f     ^  ' 

ous.  to  do,  and  the  defendant  assigns  the  refusal  as 

error. 

We  cannot  properly  set  out  the  interrogatories  in  full. 
They  all  have  the  common  characteristic  that  they  call  for  a 
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finding  of  fact  not  necessarily  determinative  of  the  case. 
Tbe  fourth  and  fifth  questions,  for  instance,  inquired  whether 
the  engineer  agreed  with  Faught,  or  only  gave  an  opinion, 
that  he  wonld  not  start  his  engine  in  less  that  ten  or  fifteen 
minutes.  Under  the  evidence,  the  jury  might  have  found 
that  the  engineer  merely  stated  that  he  should  not  start  for 
ten  or  fifteen  minutes.  Whether  the  jury  should  regard  the 
statement  as  an  agreement,  or  a  mere  statement,  or  an  opinion, 
their  finding  upon  the  question  would  not  be  decisive  of  the 
case,  nor,  indeed,  one  of  any  great  importance,  viewed  in 
connection  with  all  the  other  evidence  in  the  case.  If  Faught 
did  not  start  from  the  immediate  presence  of  the  engineer,  it 
was  so  nearly  from  his  immediate  presence,  we  have  not  a 
doubt,  that  Faught  took  it  for  granted  that  the  engineer 
knew  he  had  gone,  and  would  not  start  sooner  than  he  had 
stated,  or,  if  he  did,  would  not  run  him  down  upon  a  curve 
in  a  dark  night  at  a  speed  of  from  twenty-five  to  thirty  miles 
an  hour.  If,  then,  the  answer  sought  had  been  most  favora- 
ble to  the  defendant,  it  would  have  gone  but  little  way 
towards  showing  that  the  defendant  was  free  from  negligence, 
or  that  the  plaintiff  was  guilty  of  it.  The  same  may  be  said 
of  the  other  interrogatories. 

We  do  not  say  that  a  party  may  not  be  entitled  to  have  a 
special  interrogatory  submitted,  even  where  it  is  such  that 
an  answer  most  favorable  to  the  party  would  not  entitle  such 
party  to  a  verdict.  But  we  do  not  think  that  a  party  is  nec- 
essarily entitled  to  a  special  finding  upon  every  circumstance 
which  might  have  scnne  bearing  upon  the  case.  If  we 
should  hold  that  he  is,  it  might  become  a  favorite  mode  of 
trial  for  each  party,  by  requiring  a  special  finding,  to  seek  to 
give  prominence  to  every  circumstance  which  he  regarded  as- 
more  or  less  favorable  to  him. 

It  might  seem,  at  first,  that  the  sixth  interrogatory  called 

for  a  material  finding.     That  interrogatory  is  in  these  words r 

<'  Did  Southerland  start  his  engine  south  before  the  expiration 

of  ten  minutes  f    This  interrogatory  pertains  to  the  very  n>at. 

Vol.  LXXI— 46 
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ter  in  which  the  ne<^IigeQce  was  alleged  to  consiBt.  Thei*e  was 
evidence  tending  to  show  that  Faught  might  have  expected 
that  the  engine  would  start  in  ten  minutes;  and  if  the  jary 
had  believed  this  evidence,  and  believed  also  that  the  engine 
did  not  start  in  less  than  ten  minntes,  they  might  have  fonnd 
that  the  defendant  was  not  negligent.  But  an  answer  to  the 
interrogatory,  to  the  effect  that  the  engine  did  not  start  in 
less  than  ten  minutes,  would  not  alone  have  been  of  any 
special  value  to  the  defendant,  because  there  was  evidence 
tending  to  show  that  Faught  had  reason  to  expect  that  the 
engine  would  not  start  for  fifteen  minutes.  The  special 
interrogatory  should  have  been  as  to  whether  the  engine 
started  sooner  than  Faught  had  been  told  that  it  would. 

Another  interrogatory  is  in  these  words:  "Did  he  [Faught] 
start  said  hand  car  in  disregard  of  the  request  of  the  con- 
ductor, Sullivan,  to  not  start  said  hand  car.  until  the  return 
of  the  engine?''  The  defendant  claims  that,  if  Faught  did 
start  in  disregard  of  such  request,  he  was  guilty  of  contrib- 
utory negligence.  But  we  cannot  say  that  he  was,  necessa- 
rily. This  will  appear  more  clearly  if  we  set  out  some  of  the 
evidence  upon  this  point.  Faught  testified  in  these  words: 
"Sullivan,  the  conductor,  was  there,*and  he  said,  « You  had 
better  not  go  now,  as  we  are  going  to  the  T  to  turn  the 
engine.'  We  took  hold  of  the  car,  and  had  partly  set  it  off 
of  the  track,  when  the  engineer  said:  'You  need  not  set  it 
off,  for  we  will  not  run  out  for  fifteen  minutes.  We  have 
not  lit  up  nor  oiled  up.'"  This  remark  by  the  engineer 
appears  to  have  been  made  after  Sullivan  made  his  request  or 
gave  his  advice  not  to  start  out  with  the  hand  car,  and  does 
not  appear  to  have  been  heard  by  Sullivan.  It  was  a  fair 
question  for  the  jury  as  to  whether  Faught  was  guilty  of 
contributory  negligence  in  view  of  what  they  might  have 
found  that  the  engineer  said.  Besides,  there  is  no  dispute  as 
to  what  Sullivan  said..  Faught  himself  testified  substantially 
as  Sullivan  did  on  that  point.  The  defendant,  therefore,  has 
the  benefit  of  the  fact  without  a  special  finding,  and  is  not 
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prejudiced  bj  the  refusal  to  submit  the  special  interrogatory 
upon  that  point. 

Some  of  the  questions  appear  to  us  to  be  ambiguous.  Take 
the  twelfth:  "  Did  Sontherland  exercise  ordinary  care  in  the 
manner  of  running  his  engine  after  leaving  the  depot,  and 
prior  to  the  accident?"  This  question  we  think  the  jury 
would  have  been  obliged  to  answer  in  the  affirmative,  if  it 
excluded  the  matter  of  speed.  But  running  thii'ty  miles  an 
hour  is  not  uncommon,  and  is  not  of  itself  negligence.  It 
is  doubtful,  then,  what  view  the  jury  would  have  thought 
that  it  ought  to  take  of  the  meaning  of  the  question.  The 
real  question  touching  this  matter  the  jury  understood  per- 
fectly without  any  special  interrogatory,  and  that  is:  Is  it 
ordinary  care  to  run  thirty  miles  an  hour,  or  at  whatever 
rate  the  speed  was,  on  a  dark  night,  behind  a  hand  car,  if  it 
is  known,  or  should  be  known,  that  the  hand  car  is  ahead, 
and  has  had  but  a  few  minute's  start,  and  there  are  curves  in 
the  road  which  preclude  it  from  being  seen,  even  with  a  head- 
light burning,  more  than  one  hundred  and  twenty  feet  dis- 
tant? "We  think  that  the  court  did  not  err  in  refusing  the 
special  interrogatories. 

IV.  The  court  instructed  the  jury  that  "it  was  Faught's 
duty  to  be  reasonably  vigilant  and  watchful,  in  view  of  what 
4.  R.\iLB0AD8:  ho  kucw,  or  might  reasonably  have  expected,  as 
jury?"caro"*  to  the  movement  of  the  engine,  to  exercise  his 
en?pioyefor  senses  of  seeino^  and  hearins:  as  a  reasonably 
safety.  prudent  man  would  have  done  under  the  circum- 

stances." The  defendant  assigns  the  giving  of  this  instruc- 
tion as  error.  The  objection  made  to  the  instruction  is  that 
the  language  is  tame,  and  not  adapted  to  the  case,  in  view  of 
the  hazardous  situation  in  which  Faught  had  placed  himr 
self.  But,  in  our  opinion,  Faught  was  not  bound  to  exercise 
any  gi*eater  degree  of  care  than  the  instruction  prescribed. 
If  he  was,  he  was  bound  to  be  more  careful  than  a  reasona- 
bly prudent  man  would  have  been  under  the  circumstances. 
The  fact  that  Faught^s  situation  was  hazardous  does  not  ren- 
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der  the  instruction  inapplicable.  The  more  hazardous  tli€ 
evidence  showed  it  to  be,  the  more  care  was  Faugh^  bound 
to  exercise,  and  the  more  he  did  exercise,  if  he  conducted 
himself  as  a  reasonably  prudent  man  would  have  done  in 
view  of  the  circumstances. 

The  real  objection  which  the  defendant  seems  to  have  to 
the  instruction  is  that  it  did  not  emphasize  suiiicientlj  the 
perils  to  which  Faught  was  exposed  by  calling  specifically 
the  attention  of  the  jury  to  them.  This  is  shown  by  an 
instruction  which  the  defendant  asked,  and  which  was  not 
given.  It  was  in  these  words:  "The  degree  of  diligence 
required  of  him  depends  on  the  amount  and  character  of  the 
danger.  As  the  danger  in  this  case  was  very  grave  and  des- 
tructive, he  was  required  to  exercise  corresponding  vigilance." 
All  the  law  contained  in  this  instruction  was  given  by  the 
court.  The  instruction  asked  exceeds  that  given  by  tlie 
court,  in  that  it.  contains  a  declaration  of  fact  in  regard  to 
the  gravity  of  the  danger  of  which  the  jury  was  to  judge 
for  itself.  We  think  that  the  court  did  not  err,  either  in 
giving  the  instruction  which  it  did,  or  in  refusing  that  which 
was  asked. 

Y.  The  defendant  asked  an  instruction  in  these  words: 
« If,  by  keeping  a  vigilant  watch  while  moving  his  hand  car, 

g he  [Faught]  could  have  ascertained  the  approach 

•  of  the  engine,  and  by  prompt  action  in  remov- 

ing his  car  from  the  track  he  could  have  avoided  the  collision 
complained  of,  and  he  failed  to  keep  a  vigilant  watch  in  his 
rear  while  running  his  car,  or  failed  to  remove  the  same 
promptly  from  the  track  when  the  engine  approached  so 
near  as  to  threaten  collision,  then  he  was  guilty  of  contribu- 
tory negligence,  and  the  plaintiff  cannot  recover."  The 
court  refused  to  give  this  instruction,  and  the  defendant 
assigns  the  refusal  as  error.  We  are  inclined  to  think  that 
Faught  might  have  discovered  the  approach  of  the  engine 
in  time  to  remove  his  car  from  the  track.  This,  we  think, 
he  might  have  done  if  he  had  kept  a  constant,  or  very  nearly 
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constant,  look  towards  the  rear.  We  are  inclined  to  tbink 
that  he  did  not  do  this;  and  perhaps  did  not  keep  what 
could  be  said  to  be  a  '<  vigilant  watch  "  within  the  meaning 
of  the  instrnction  asked.  Bat  we  cannot  say,  as  a  matter  of 
law,  that  he  was  gailty  of  contributory  negligence  in  failing 
to  do  so.  If  Faught  was  told,  as  he  says  that  he  was,  and  as 
tlie  evidence  tended  strongly  to  show  that  he  was,  that  the 
engine  would  not  be  ready  to  start  for  fifteen  minutes,  he 
could  hardly  be  expected  to  have  apprehended  the  approach 
of  the  engine  during  the  first  half  of  that  time;  and  yet 
there  was  evidence  tending  to  show  that  he  was  run  over  in 
about  seven  minutes  from  the  time  he  started.  If  he  had 
bad  any  reasonable  ground  to  suppose  that  the  engine  could 
have  been  seen  approaching  during  the  first  seven  minutes, 
it  is  not  probable  that  he  would  have  gone  upon  the  track  at 
all.  We  think  that  the  jury  might  well  have  believed  that 
a  prudent  man  might  have  failed,  under  the  assurance  given, 
to  keep  a  lookout  daring  that  time.  If  he  had  entered  upon 
the  track  without  anything  being  said  as  to  when  the  engine 
would  start,  and  without  reasonable  ground  for  supposing 
that  the  engineer  knew  that  he  was  preceding  the  engine,  the 
case  would  be  very  difierent.  Under  such  circumstances  he 
should,  of  course,  have  kept  an  unremitting  watch  for  the 
engine.  But  he  was  certainly  justified  in  placing  some  con- 
fidence in  the  assurance  given,  and  the  care  which  he  was 
bound  to  exercise  was  to  be  determined  in  reference  to  them. 
We  think  that  the  court  did  not  err  in  refusing  the  instruction. 
VI.  The  court  gave  an  instruction  in  these  words:  "The 
acts  and  omissions  of  the  defendant's  employes,  which  it  is 
claimed  caused  the  accident  and  injuries  complained  of,  are, 
briefly  stated,  as  follows:  That  the  said  James  Faught,  at 
the  time  stated  in  the  petition,  was  at  Davis  City,  in  obedi- 
ence to  orders  from  his  superior,  and  in  the  performance  of 
his  duty;  that,  as  he  was  about  to  return  to  his  post  of  duty, 
he  asked  the  engineer  in  charge  of  the  train  how  soon  said 
train  would  start  for  Chariton,  and  ^aid  engineer  told  "iiirn 
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that  it  would  be  not  less  than  fifteen  minntes;  that,  in  reli- 
ance upon  said  statement,  Faught,  with  his  squad  of  men 
and  the  hand  car,  started  for  home  over  the  track  over  which 
the  engine  would  pass  when  it  started;  that  in  less  than  five 
minutes  after  said  statement  had  been  made  by  said  engineer, 
said  engineer  started  his  engine,"  etc.  The  giving  of  this 
instruction  is  assigned  as  error.  The  objection  nrged  to  it  is 
that  it  is  so  drawn  that  the  jury  might  have  supposed  that 
the  facts  stated  had  been  found  to  be  true,  and  not  merely  that 
they  were  what  the  plaintiff*  claimed  to  be  true.  But,  in  our 
opinion,  the  objection  is  not  well  taken.  The  court  set  these 
facts  out  very  distinctly,  as  being  the  plaintiff's  claim,  and  we 
do  not  think  that  the  jury  could  have  understood  it  otherwise. 

Another  objection  urged  is  that  the  court  did  not  tell  the 
jury  that  Faught  did  not  have  a  right  to  rely  upon  the 
engineer's  statement.  To  this  we  think  that  two  answers 
may  be  made.  In  the  first  place,  the  court  was  merely  setting 
out  the  plaintiff's  claim.  In  the  second  place,  while  it  may 
be  true  that  Faught  had  no  right  to  rely  upon  the  engineer's 
statement  in  regard  to  the  exact  length  of  time  mentioned, 
we  think  that  he  had  a  right  to  rely  upon  his  not  starting  as 
soon  as  some  of  the  evidence  tended  to  show  that  he  did. 

VII.  The  defendant  asked  an  instruction  in  these  words: 
"The  engineer  had  no  authority  to  make  any  agreement  with 

^  Faught,  binding  on  the  defendant,  that  he  would 

reliance  upon  not  Start  the  euffine  for  ten  or  fifteen  minutes. 

engineer's  « 

to^m^emeSt  ^^^  engineer  was  subjecj  to  the  orders  of  his 
of  train.  superior  oflBcer  in  the  movement  of  trains,  and 

Faught,  while  assuming  to  act  as  an  officer  of  the  defendant 
company,  and  in  its  employ,  must  be  supposed  to  know  this 
fact,  and  to  govern  himself  accordingly."  The  court  refused 
this  instruction,  and  the  refusal  is  assigned  as  error. 

There  was  evidence  showing  that  tlie  engineer  started  in- 
obedience  to  the  order  of  the  conductor,  and  tending  to  show 
that  the  conductor  gave  the  order  in  ignorance  of  what  had 
been   said  by   the   engineer   to   Faught.     This,   we   think, 
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accoants  for  the  start  being  made  so  bood,  and  for  the  acci- 
dent But  the  engineer  was  not  bound  to  obey  the  conduc- 
tor's orders  if  he  had  reason  to  believe  that  in  doing  so  he 
would  run  down  the  hand  car,  and  endanger  the  lives  of 
those  on  it.  There  is  an  implied  reserva*:ion  accompanying 
every  order,  that  it  is  not  to  be  executed  where  it  cannot  be 
done  with  reasonable  regard  to  the  safety  of  human  life. 
Perhaps  the  defendant's  counsel  would  concede  this.  We 
are  inclined  to  think  that  the  instruction  was  asked  more  as 
affecting  the  question  of  the  plaintiff's  negligence  than  as 
affecting  the  question  of  the  defendant's.  Faught  doubtless 
knew  that  the  engineer  could  not  properly  agree  as  to  how 
long  he  would  hold  his  engine.  But  what  was  said  was  not 
so  much  in  the  nature  of  an  agreement  as  in  the  nature  of 
information.  Some  things  were  to  be  done  before  the  engine 
could  start,  and  the  engineer  claimed  to  have  knowledge  how 
long  it  would  be,  and  Faught  acted  upon  the  information 
given;  and  it  was  a  fair  question  for  the  jury  as  to  whether  he 
was  guilty  of  negligence  in  doing  so.  If  the  engine  had  been 
ready  to  start,  and  Faught  had  nothing  to  rely  upon  except  an 
agreement  of  the  engineer  that  he  would  hold  the  engine,  the 
case  would  have  been  different.  The  instruction  asked  was, 
we  think,  inapplicable  to  the  case  made,  and  properly  refused. 

VIII.  The  defendant  complains  of  an  instruction  upon 
the  ground  that  under  it  the  jury  might  have  found  that 
there  was  culpable  negligence  in  starting.  The  objection  is 
that  the  starting,  without  more,  could  not  have  caused  the 
accident.  But  this  the  jury  understood  perfectly,  and  they 
were  not  misled.  The  case  is  a  very  simple  one,  and  very 
easily  understood.  It  was  presented  to  the  jury  by  a  set  of 
intelligible  instructions,  and  it  appears  to  us  to  have  been 
fairly  tried.  We  have  not  specifically  noticed  every  question 
raised,  but  we  think  that  they  are  substantially  covered  by 
what  we  have  said. 

We  think  that  the  case  was  fairly  tried,  and  that  the  ver- 
dict is  supported  by  the  evidence.  Affibmrd. 
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1.  Contract:  fraud:  rbscissiov:  etidbncb.  A  court  of  eqaity  will  not 
annul  a  contract  on  the  ground  that  it  wm  procured  hy  fraud,  unless  the 
evidence  is  clear  and  satisfactory,  and  preponderates  in  favor  of  the 
party  asking  the  resciesion.  Accordingly,  where  there  was  no  special 
confidence  reposed  by  the  plaintiff  in  the  defendant,  and  no  artifice  used  to 
prevent  plaintiff  from  making  the  requisite  examination  to  ascertain 
the  truth,  and  he  had  an  opportunity  to  do  so,  and  it  did  not  clearly 
appear  that  the  alleged  false  representation  was  anything  more  than  a 
guess,  or  an  expression  of  opinion,  held  that  a  rescission  should  not 
have  been  decreed. 
• 

Appeal  from  Polk  Circuit  Court. 

Saturday,  Ootobeb  23,  1886. 

Action  in  eqaity  to  rescind  a  contract  and  set  aside  a 
conveyance  of  real  estate.  Judgment  for  plaintiff,  and 
defendants  appeal. 

C.  TT.  JohnaoTiy  Geo.  W,  Seevera  and  P.  Gad  Bryan^  for 
appellants. 

Phillips  dk  Dayy  for  appellee. 

Seevebs,  J. — ^he  appellant  J.  M.  Knox  was  the  owner  of 
twenty-five  shares  of  the  capital  stock,  of  the  par  value  of 
$2,500,  of  the  Hawkeye  Seed  Company,  a  corporation  exist- 
ing nnder  the  laws  of  this  state,  which  he  transferred  to  the 
plaintiff  in  consideration  of  the  conveyance  of  certain  real 
estate  by  the  latter  to  H.  M.  Knox.  The  plaintiff  claims 
t^iat  the  conveyance  was  obtained  by  means  of  the  fraudu- 
lent  representions  of  J.  M.  Knox  as  to  the  business  of  the 
said  company,  the  amount  of  the  indebtedness  and  value  of 
the  stock,  and  that  H.  M.  Knox  is  not  d^bonafide  purchaser. 
The  material  representation  which  is  claimed  to  be  fraudu- 
lent, relied  on  by  counsel  for  appellant,  is  that  Knox  repre- 
sented that  the  amounts  due  the  seed  company  were  about 
equal   to  the  indebtedness  of   the  corporation,  whereas  the 
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evidence  shows  that  the  latter  exceeded  the  former  iu  the 
sum  of  $730.73. 

It  mast,  we  think,  be  true  that,  before  a  contract  can  be 
rescinded,  the  evidence  mast  be  clear  and  satisfactory,  and 
preponderate  in  favor  of  the  party  asking  the  rescission. 
Possibly  the  rale  is  that  a  mere  preponderance  is  sufficient, 
but  the  preponderance  must  be  made  to  clearly  appear.  It 
is  also  true,  if  no  artifice  be  used  to  prevent  the  party  assert- 
ing the  fraud  from  making  the  requisite  examination  to 
ascertain  the  truth,  and  he  has  the  opportunity  to  do  so,  and 
there  was  no  special  confidence  between  the  parties,  reposed  by 
the  one  in  the  other,  that  the  contract  will  not  be  rescinded. 
McClanaJian  v.  McKinley^  52  Iowa,  222,  and  authorities 
cited.  It  quite  satisfactorily  appears  that  the  amounts  due 
the  corporation,  as  well  as  the  indebtedness,  appeared  on  the 
books  of  the  company,  which  the  plaintiff  had  the  opportunity' 
to  examine,  and,  as  we  understand,  he  did  make  a  slight 
examination  of  the  books;  but  it  is  probably  true  that  he 
did  not  understand  book-keeping.  But  he  could  have  got 
some  one  to  make  such  examination  as  well  before  as  he  did 
after  the  contract  was  made.  It  is  entirely  clear  that  no 
special  confidence  was  reposed  by  the  plaintiff  in  Knox;  that 
is,  he  had  no  right  to  do  so  from  the  relations  "which  existed 
between  them.  Each  of  them  simply  dealt  with  the  other 
on  his  own  judgment,  and  no  doubt  tried  to  make  the  best 
trade  he  could.  But,  conceding  that  the  plaintiff  had  the 
right  to  rely  on  the  representations  of  Knox,  and  that  he 
was  not  bound  to  have  the  books  examined  for  the  purpose 
of  obtaining  a  knowledge  of  the  standing  of  the  corporation, 
has  he  established  by  a  clear  preponderance  of  the  evidence 
that  any  material  false  representations  were  made?  In  con- 
sidering this  question,  it  will  be  conceded  that  Knox  kqew, 
or  was  bound  to  know,  the  amount  of  the  indebtedness. 

The  evidence  of  the  plaintiff  is:  "I  asked  Knox 
whether  they  owed  any  debts,  and  he  represented  to  me  that 
they  were  on  a  secure  footing.     Everything  was  cleaned;  that 
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they  had  made  a  clean  sweep  in  January,  and  everything  was 
paid,  and  that  there  were  no  debts  but  wliat  the  outstanding 
accounts  would  balance.  On  that  condition  I  concluded  to 
buy  in."  Knox  testifies:  "I  remember  that  tlie  plaintiff 
asked  me  about  the  amount  of  the  outstanding  indebtedness 
£  did  not  say  to  him  that  the  credits  due  the  corporation 
would  about  liquidate  the  outstanding  indebtedness.  I  said 
they  might  come  in  the  neighborhood  of  balancing;  I  could 
not  say.  I  said  that  was  simply  a  guess.  He  said,  '  Guess 
at  it,'  and  insisted  upon  a  guess;  and  that  was  my  guess. 
That  was  my  impression  at  the  time  I  made  the  statement.'* 

It  seems  to  us  to  be  quite  evident  that,  if  Knox  can  be 
believed,  he  did  not  make  any  positive  statement  on  which 
the  plaintiff  was  authorized  to  rely,  and  especially  so  when 
he  had  the  opportunity  to  have  an  examination  of  the  books 
made,  and  thus  ascertain  certainly  for  himaelf.  Now,  neither 
the  plaintiff  nor  Knox  is  materially  corroborated,  and,  so  far 
as  we  can  see,  they  are  equally  entitled  to  credit.  There  is 
nothing  in  the  story  told  by  either  which  will  warrant  us  in 
disbelieving  either  of  them.  All  that  can  be  said  is  that 
they  have  understood,  the  transaction  differently.  Counsel 
for  the  appellee  claim  that  he  is  corroborated  by  the  evidence 
of  Sturgis  and  Gaston.  The  latter  testifies  that  '<  Knox'  said 
he  did  not  know  the  amount  of  the  indebtedness  exactly,  but 
he  thought  the  debts  and  credits  would  not  far  from  balance, 
or  something  to  that  effect,"  Sturgis  testifies  to  what  the 
plaintiff  told  him  Knox  said.  Conceding  its  competency,  it 
is  not  more  definite  and  certain  than  the  evidence  of  Gaston. 
We  think  the  circuit  court  erred  in  rescinding  the  contract 
and  setting  aside  the  conveyance. 

The  cause  will  be  remanded,  with  directions  to  enter  a 
decree  in  accordance  with  this  opinion;  or,  if  the  defendants 
80  elect,  they  may  take  a  decree  in  this  court. 

Revebsed. 
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Fitzgerald  v.  Kelso  bt  al.  so  lew 


1.  Exeoution  Sale:  appeal:  usdemption.  Under  §  3102  of  the  Code, 
an  execution  sale  made  after  appeal  taken  is  without  the  right  of 
redemption;  but  an  appeal  is  not  taken  by  service  of  a  notice  on  the 
attorney  of  the  execution  plaintiff.  It  must  also  be  served  on  the  clerk 
of  the  court.    (Code,  §§  3178,  3179.) 

2. :  ACTION  TO  SET  ASIDE:  OFFER  TO  REDEEM.    One  whose  land 

has  wrongfully  been  sold  without  the  right  of  redemption  may  main- 
tain an  action  to  set  the  sale  aside,  without  offering  to  redeem,  where 
his  right  to  redeem  has  constantly  been  denied;  *for  the  law  does  not 
require  a  man  to  do  a  vain  thing. 

8.  :  WRONGFUL  BALE  WITHOUT  REDESiPTION :  INADEQUATE  PRIOE: 

SET  ASIDE.  When  plaintiff  *8  land  was  sold  wrongfully  without 
redemption,  and  for  a  grossly  inadequate  price,  and  there  was  a  mani- 
fest attempt  to  oppress  him  by  denying  his  right  to  redeem,  held  that 
the  sale  was  properly  set  aside  in  equity. 

Appeal  from  Hardin  Circuit  Court. 

Saturday,  October  23,  1886. 

AonoN  in  ehancery  to  set  aside  a  sheriff's  sale,  and  a  deed 
executed  thereon.  The  relief  prayed  for  in  the  petition  was 
granted  bj  the  decree  of  the  circait  conrt.  Defendants 
appeal. 

J.  H,  Scales^  for  appellants. 

Brown  <&  Carney ^  for  appellee. 

Beck,  J. — I.  The  record  discloses  the  following  facts. 
The  defendant  in  this  case,  Kelso,  recovered  a  jadgment 
against  Fitzgerald,  who  is  plaintiff  in  the  action  before  us. 
Land  of  the  value  of  $2,050,  subject  to  a  mortgage  and 
taxes  amounting  to  $600,  was  sold  on  an  execution  for  $276. 
Prior  to  the  sale,  Fitzgerald  had  served  a  notice  of  appeal 
to  the  supreme  court  upon  the  attorney  of  Kelso.  After  the 
sale,  but  on  the  same  day,  the  notice  of  appeal  was  served 
npon  the  clerk  of  the  court  in  which  the  judgment  was 
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rendered,  and  a  supersedeas  bond  was  filed.  The  sale  was 
made  withoat  redemption,  and  on  the  same  day  a  sheriff's 
deed  was  executed  to  Kelso,  who  was  the  purchaser. 

II.  Defendants  claim  that  the  sale  was  withoat  redemp- 
tion, for  the  reason  that  an  appeal  had  been  taken  in  the 
1.  BXBcuTToif   case.     Code,  §  3102.     But  no  appeal  is  taken 

redemptiott. '  and  perfected  until  the  proper  notice  is  served 
upon  the  clerk  of  the  court.  Code,  §§  3178,  3179.  No 
notice  having  been  served,  the  appeal  was  not  taken  when 
the  sale  was  had.  •  It  was  not,  therefore,  within  the  provis- 
ion  of  Code,  §  3102,  and  was  made  subject  to  redemption. 

III.  As  the  deed  was  made  on  the  same  day  of  the  sale, 
and  defendants  claim  that  it  is  valid,  and  that  plaintiff  has 

no  right  to  redeem,  and  rely  upon  the  claim  to 

^er'to' r©^  defeat  this  action,  it  was  not  necessary  for  plaintiff 
deem.  ^^  ^Qqj^  ^  redeem.     His  right  to  do  so  has  been 

constantly  denied  since  the  sale.  He  loses  no  right  by  omit- 
ting to  do  wliat  defendants  claim  he  has  no' right  to  do.  The 
law  presumes  his  offer  to  redeem  would  not  have  been  accepted, 
and  does  not  require  him  to  do  a  vain  thing,  and  will  not 
defeat  his  right  because  he  did  not  do  it.  We  conclude  that 
the  deed  whs  made  without  authority,  and  is  void. 

IV.  The  land  was  sold  for  less  than  one-fifth  of  its  value. 
Under  the  circumstances  of  the  case,  we  think  the  price  is 
3. .wrong-  inadequate,  and,  in  view  of  the  fact  of  this  inade- 

out^redernp-"    qnacy    and   the  clearly-established    attempt    to 
quale  price,     oppress  plaintiff  by  the  denial  of  his  right  to 
redeem,  we  think  equity  requires  the  sale  to  be  set  aside. 
The  decree  of  the  court  setting  aside  the  sale  and  sheriff's 

deed  is 

Affirmed. 
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COWDRY    V.    ClTTHBEBT   ET  AL.  ' 

!•  Vendor  and  Vendee:  bo!id  fob  deed:  tax  title  ix  vEifDEB  to 
DEFEAT  YEMDOB.  A  vendee  in  possession  of  land,  ander  a  bond  for  a 
deed  to  be  executed  when  the  purchase  price  is  paid,  and  with  an  ag^ree* 
ment  to  pay  all  taxes  and  assessments  lawfully  imposed  on  the  premises, 
cannot  defeat  the  rights  of  his  Yendor  by  parchasinflr  a  tax  title  based 
upon  a  sale  made  prior  to  his  purchase  of  the  vendor,  but  consum- 
mated by  a  deed  made  subsequent  thereto,  where  notice  of  the 
expiration  of  the  time  for  redemption  was  served  on  him  as  the  one  in 
possession  of  the  land.  In  such  case,  it  was  his  duty  to  redeem  the 
land  from  the  tax  sale;  (see  cases  cited  in  opinion;)  and  whatever  was  paid 
to  effect  such  redemption  would  have  amounted  to  a  payment  of  so 
much  on  the  purchase  money.  His  purchase  of  the  tax  title,  under  the 
facts  of  the  case,  amounted  simply  to  a  redemption  which  inured  ty  the 
benefit  of  his  vendor.  (Alexander  v.  Salljft  50  Iowa,  192,  distin- 
guished.) 

AppQol  from  Buena   Vista  DUtriot   Court. 

Tuesday,  October  26,  1886. 

AonoN  IN  EQUITY.  Decree  for  the  plaintiff,  and  the 
defendants  appeal. 

UobinaoTh  &  MUchrist,  for  appellants. 

Sweeley  &  Slocunibj  for  appellee. 

Seeyers,  J. — ^No  pleadings  were  filed,  but  there  is  an  affi- 
davit showing  that  this  is  a  real  controversy,  and  the  case  is 
submitted  upon  an  agreed  statement  of  facts,  the  material 
portions  of  which  are  as  follows:  The  plaintiff,  in  1872, 
became  the  owner  of  the  land  in  controYersj,  and  on  the  fif- 
teenth day  of  March,  1880,  she  sold  the  same  to  the  defend- 
ant Outhbert  for  $440,  of  which  sum  $70  was  paid,  and  the 
plaintiff  gave  said  defendant  a  bond  wherein  she  agreed  to 
convey  the  premises  to  said  Outhbert  upon  the  payment  of 
the  balance  of  the  purchase  money  when  the  same  became 
due,  in  December,  1885.  Outhbert  also  agreed  te]»aj  all 
taxes  and  assessments  lawfully  imposed  upon  ^^^ ' 
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Under  said  contract,  Cuthbert  entered  into  possession  of  the 
premises,  and  so  continued  to  hold  such  possession,  and  exer- 
cise  exclusive  acts  of  ownership  thereon,  until  after  the  exe 
cution  of  the  tax  deed  hereafter  referred  to.  In  October, 
1877,  the  land  in  controversy  was  sold  to  the  defendant  Sim- 
mons for  the  delinquent  taxes  of  1876.  In  August,  1880, 
the  expiration  notice  required  to  be  served  was  served  on 
Cuthbert  personally,  and,  as  the  land  was  taxed  in  the  name 
of  A.  Oaks,  a  notice  was  served  on  him  by  publication,  and 
in  January,  1881,  the  county  treasurer  conveyed  the  premises 
to  Simmons.  Within  a  week  after  the  execution  of  the  tax 
deed,  Simmons  went  upon  the  land,  and  notified  the  defend- 
ant that  he  owned  the  land,  and  claimed  possession  under  the 
tax  deed,  and  he  several  times  thereafter  went  over  the  land 
with  parties  for  the  purpose  of  selling  it  to  them.  The 
defendant  Cuthbert,  prior  to  the  execution  of  the  tax  deed, 
notified  the  plaintiff  by  letter  to  pay  the  taxes,  and  that  no 
more  payments  would  be  made  under  the  contract  until  full 
redemption  was  made.  In  March,  1881,  Simmons  sold  and 
conveyed  the  premises  by  general  warranty  deed,  in  consid- 
eration of  $180,  to  Cuthbert.  The  plaintiff  asks  that  the 
tax  deed  be  declared  to  be  void,  and  that  the  bond  be  fore- 
closed, and  she  have  judgment  for  the  amount  due  thereon^ 
and  that  a  special  execution  issue  for  the  sale  of  the  prem- 
ises, and  general  relief  is  asked.  Cuthbert  asks  that  the 
plaintiff's  action  be  dismissed,  the  tax  deed  confirmed,  and 
that  he  recover  a  judgment  for  $70,  and  interest,  and  he  asks 
general  relief. 

Under  the  contract  the  plaintiff  and  Cuthbert  occupied 
the  position  of  vendor  and  vendee.  The  former  held  the 
legal,  and  the  latter  the  equitable,  title.  We  also  incline  to 
think  they  should  be  regarded  as  mortgagor  and  mortgagee 
(Code,  §  3329;)  the  plaintiff  being  the  mortgagee,  and  Cuth- 
bert the  mortgagor.  We  think  it  is  well  settled  by  the 
authprities  that  a  mortgagor  cannot  acquire  a  tax  title  to  the 
prejudice  of  the  mortgagee.     This  rule  is  based  possibly  on 
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the  thought  that  the  mortgagor  was  bound  to  pay  the  taxes. 
In  this  case,  the  most  that  can  be  said  is  that  Guthbert  obli- 
gated himself  to  pay  all  taxes  lawfully  imposed  on  the  prem- 
ises after  he  became  the  purchaser.  He  was  not  bound  to 
pay  the  prior  taxes.  But,  as  vendee  or  owner  of  the  equita- 
ble title  in  possession,  he  was  authorized  to  redeem  from  the 
prior  tax  sale;  and,  when  the  expiration  notice  was  served  on 
him,  we  think  it  was  his  duty  to  do  so.  Bice  v.  NeUon^  27 
Iowa,  148;  Hmvb  v.  Rowland^  22  Id.,  53;  Stears  v.  Hol- 
lenbeck,  38  Id.,  550;  Fair  v.  BrowUy  40  Id.,  209.  What- 
ever was  paid  to  eflTect  such  redemption  would  amount 
to  a  payment  of  so  much  of  the  purchase  money  due  the 
plaintiff.  Such  being  the  duty  of  Cuthbert,  it  follows  that 
he  cannot  be  permitted  to  set  up  such  tax  title  as  against  the 
plaintiff.  His  purchase  of  such  title,  under  the  agreed  state- 
ment of  facts,  amounted  •simply  to  a  redemption  which 
inured  to  the  benefit  of  the  plaintiff.  Counsel  for .  the 
defendants  cite,  and  seem  to  rely,  greatly  on,  Alexander  v. 
Sully  J  50  Iowa,  192;  but  it  is,  we  think,  clearly  distinguish- 
able. 

The  judgment  of  the  district  court  is 

Affibmed. 


VooRHEES  V.  The  Chicago,  Kook  Island  &  Paoifio  R'y  Co. 

1.  Railroads:  bbbaoh  of  contract  to  furnish  cars:  authority  of 
station  aobnt.  Plaintiff  applied  to  the  defendant's  station  agent  at 
0.  for  cars  to  ship  ho^  the  next  day.  There  was  no  teleg^raph  commu- 
nication at  0.,  and  the  ngent  directed  plaintiff  to  go  to  L.,  a  station  on 
another  branch  of  defendant's  road,  where  there  was  a  telegraph,  and 
have  the  agent  at  L.  order  the  cars  for  the  shipment  of  the  hogs  at  0. 
Plaintiff  did  eo,  and  the  agent  at  L.  sent  a  request  for  the  cars  to  the 
train  dispatcher  of  his  line  of  road  fot  the  cars  to  be  furnished  at  0.,  on 
the  other  line.  The  agent  at  L.  afterwards  informed  plaintiff  that  he 
had  received  an  answer,  and  that  the  cars  would  be  at  0.  the  next  day. 
Plaintiff  accordingly  bad  his  hogs  at  0.  the  next  day  for  shipment,  but 
the  cars  did  not  come  until  two  days  later.  Plaintiff  sues  for  his  dam- 
ages caosed  by  the  delay.    Held  that  he  could  not  re:over,  because  it 
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was  shown  that  the  agent  at  h,  had  no  actual  authority  to  bind  the 
defendant  by  a  contract  for  cars  at  0.,  and  such  contract  was  not  within 
the  apparent  scope  of  his  authority  as  station  agent  at  L.  {Wood  r. 
Chicago,  M,  dt  St.  P.  R'y  Co,,  68  Iowa,  491,  distingruished.) 

2.  Evidence:  hears  at:  condition  op  market.  Plaintiff's  testimony 
as  to  what  his  broker  told  him  about  the  condition  of  the  market  on  a 
certain  day  was  mere  hearsay,  and  should  have  been  excluded. 

8.  Costs:  continuance:  plaintiff's  fault.  Where,  after  both  parties 
had  rested,  plaintiff  asked  and  obtained  leave  to  introduce  other  testi* 
mony  which  he  had  omitted  by  inadvertence,  and  the  court  then  granted 
a  continuance  on  defendant's  motion,  on  the  ground  tbat  its  witnesses 
had  departed,  and  it  could  not  then  rebut  the  new  evidence,  held  that 
the  costs  of  the  trial  were  properly  taxed  to  plaintiff,  because,  by  his 
inadvertence,  the  trial  was  rendered  useless. 

Appeal  from  Marion  District  Court. 

Thursday,  October  28,  1886. 

Action  for  the  recovery  of  damages  caused,  as  plaintiff 
alleges,  by  defendant's  failure  to  perform  its  contract  to  fur- 
nish cars  at  a  specified  time  for  the  shipment  of  a  lot  of 
hogs  to  Chicago.  The  cause  came  on  for  trial  at  the  Janu- 
ary term,  1885,  of  the  district  court,  and,  after  the  parties 
had  each  rested,  defendant's  counsel  filed  a  motion  to  direct 
the  jury  to  return  a  verdict  for  it.  After  that  motion  was 
argued,  and  before  any  order  upon  it  had  been  entered,  the 
plaintiff  asked  leave  to  introduce  evidence  on  a  material 
question  which  his  counsel  stated  they  had  overlooked  by 
inadvertence.  The  court  granted  leave  to  introduce  the  evi- 
dence; but,  after  it  had  been  introduced,  defendant's  counsel 
moved  the  court  to  continue  the  cause,  alleging,  as  a  ground 
therefor,  that  when  the  parties  rested  they  had  discharged 
their  witnesses,  who  had  immediately  left  the  court,  and 
they  were  consequently  not  prepared  at  that  term  to  meet  the 
additional  evidence  which  plaintiff  had  been  permitted  to 
introduce.  The  court  sustained  this  motion,  and  taxed  the 
costs  of  the  term  to  plaintiff.  At  the  same  term  plaintiff 
filed  a  motion  to  set  this  order  aside,  which,  at  the  August 
term,  1885,  was  overruled.     At  that  terra  the  CMise  a^in 
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came  on  for  trial  on  the  merits,  and  there  was  a  verdict  and 
judgment  for  plaintiff.  Plaintiff  [appeals  from  the  order 
continuing  the  cause,  and  taxing  the  costs  to  him,  and 
defendant  appeals  from  the  final  judgment;  its  appeal 
being  first  perfected. 

T,  S.  Wright  and  L.  Kmkeady  for  appellant. 

BousqtLst  &  Eo/rle^  for  appellee. 

Reed,  J. — On  the  sixteenth  of  October,  1882,  plaintiff 
went  to  Olivet,  a  station  on  defendant's  road,  for  the  purpose 
of  making  arrangements  for  the  shipment,  on  the  next  day, 
of  five  carloads  of  hogs  from  that  station  to  Chicago.  There 
was  no  telegraph  office  at  Olivet,  and  the  station  agent 
informed  plaintiff  that  an  order  for  the  necessary  cars  could 
not  be  forwarded  by  mail  in  time  to  receive  them  for  the 
next  day.  Plaintiff  claims  that  the  agent  requested  him  to 
go  to  Leighton,  a  station  a  few  miles  away,  and  have  an 
order  for  the  cars  telegraphed  from  there,  and  stated  that  the 
digent  there  frequently  ordered  cars  for  Olivet.  Leighton  is 
on  the  line  of  road  between  Keokuk  and  Des  Moines,  while 
Olivet  is  on  what  is  known  as  the  "  Washington  &  Knoxville 
Branch."  Both  lines  are  operated  by  defendant,  and  they 
cross  each  other  at  Knoxville  Junction,  a  few  miles  from 
Olivet  and  Leighton.  The  Washington  &  Knoxville  branch 
has  a  direct  Chicago  connection,  and  it  was  by  that  line  that 
plaintiff  desired  to  ship  his  hogs.  He  went  to  Leighton, 
and,  as  he  claims,  informed  the  agent  there  that  the  agent  at 
Olivet  requested  that  an  order  for  the  cars  be  telegraphed 
from  there.  The  agent  accordingly  sent  a  dispatch  to  the 
train  dispatcher  on  the  Keokuk  &  Des  Moines  line,  request- 
ing him  to  send  the  cars  to  Olivet  in  time  for  the  shipment 
the  next  day.  The  name  of  the  Olivet  agent  was  signed  to 
the  dispatch,  and  plaintiff  saw  it  before  it  was  sent  He 
also  testified  that  the  agent  afterwards  told  him  that  he  had 
received  an  answer  to  the  dispatch,  and  assured  him  that  the 
YoL.  LXXI— 47 
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cars  would  be  at  Olivet  in  sach  time  that  the  shipment  could 
be  made  on  the  next  day.  He  claims  that,  relying  on  this 
assurance,  he  drove  his  hogs  to  Olivet,  and  was  ready  to  ship 
at  the  designated  time.  The  cars  were  not  delivered  at 
Olivet,  however,  until  the  nineteenth,  and  the  hogs  were 
shipped  on  that  day.  If  they  had  been  shipped  on  the 
seventeenth,  they  would  have  arrived  at  Chicago  on  the 
nineteenth.  As  it  was,  they  reached  there  on  the  twenty- 
iirst.  A  material  decline  occurred  in  the  price  of  hogs  in 
the  Chicago  market  between  the  nineteenth  and  twenty-first. 
By  this  action  plaintiff  seeks  to  recover  the  cost  of  keeping 
the  hogs  from  the  seventeenth  to  the  time  they  were  ship- 
ped, and  the  difference  between  what  he  received  for  them 
when  he  sold  them  and  the  amount  he  would  have  received 
if  he  had  been  able  to  place  them  on  tha  market  on  the 
nineteenth.  The  Olivet  and  Leighton  agents  were  both 
examined  on  the  trial.  The  former  denied  that  he  requested 
plaintiff  to  go  to  Leighton,  and  the  latter  testified  that  lie 
did  not  give  plaintiff  any  assurance  that  the  cars  would  be 
at  Olivet  the  next  day;  and  it  was  proven  that  the  agent  at 
Leighton  had  no  express  authority  to  transact  business  for 
defendant,  except  that  pertaining  to  his  own  station;  also 
that  the  train-master,  to  whom  said  dispatch  was  sent,  had 
no  express  authority  to  send  cars  to  stations  on  the  other  line. 
I,  The  district  court  gave  tlie  following  instruction  to 
the  jury:  «'If  you  find  from  a  preponderance  of  the  evi- 
dence that  plaintiff  applied  to  the  station  assent 
1.  railroads:     /.   ■.   ^      ,     *     .  ^-xi.      f  /•  .        i  .  i  .  . 

breach  of  ecu-  of  defendant  at  Olivet  for  cars  m  which  to  ship 

tract  to  fur-  ,  '• 

thori??^f'  tol  ^^^®  hogs  to  Chicago,  such  cars  to  be  furnished  at 
tion  agent.  ^  specified  time  and  place,  and  thereupon  such 
agent  Informed  plaintiff  that  he  could  not  telegraph  from 
Olivet,  and  requested  him  to  go  to  Leighton  station,  on 
another  branch  or  division  of  defendant's  railroad,  and  have 
the  station  agent  at  that  station  telegraph  to  the  proper 
authorities  for  such  cars,  and  you  find  that  plaintiff  did 
request  such  agent  at  Leighton  to  so  telegraph,  and  you  find 
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that  8ueli  agent  telegraphed  to  the  train  dispatcher  of  defend- 
ant at  Keokuk  for  such  cars  to  be  delivered  or  furnished  at 
Olivet  station  at  a  specified  time,  and  thereafter  informed 
plaintiff  that  he  had  received  a  reply  to  the  effect  that  such 
cars  would  be  furnished  at  such  specified  time  and  place,  and 
you  further  find  that  plaintiff  relied  in  good  faith  upon*8uch 
information,  and,  in  pursuance  thereof,  drove  his  hogs  to 
Olivet,  and  had  them  there  ready  for  shipment  at  said  time, 
and  defendant  failed  to  have  such  cars  there  at  such  time, 
and  you  find  that  plaintiff  suffered  damage  in  consequence 
of  such  failure,  then  plaintiff  would  be  entitled  to  recover 
the  damages,  if  any,  resulting  therefrom." 

If  defendant  is  liable  on  the  hypothesis  stated  in  this 
instruction,  such  liability  must  be  upon  the  ground  that  its 
failure  to  have  the  cars  at  Olivet  at  the  time  in  question  was 
a  breach  of  some  contract  obligation  existing  between  it  and 
plaintiff.  Defendant,  being  a  common  carrier,  is  bound  to 
furnish  shippers  reasonable  facilities  for  the  transportation 
of  their  property,  and  would  doubtless  be  responsible  to  one 
who  had  demanded  transportation  facilities  for  any  damages 
he  may  have  sustained  in  consequence  of  its  failure  to  afford 
st)cli  facilities  within  a  reasonable  time  after  such  demand. 
Plaintiff,  however,  is  not  seeking  to  recover  on  the  theory 
that  there  was  an  unreasonable  delay  after  demand  in  fur- 
nishing the  cars,  but  his  claim  is  that  defendant  was  under 
obligation  to  furnish  them  at  a  particular  time,  and  that  he 
lias  been  damaged  by  its  failure  to  furnish  them  at  that  time. 
The  doctrine  of  the  instruction  is  that  if  plaintiff,  at  the 
request  of  the  agent  at  Olivet,  went  to  Leigh  ton,  and 
requested  the  agent  there  to  telegraph  to  the  proper  officer 
or  agent  for  the  cars,  and  that  agent,  acting  upon  that 
request,  sent  the  dispatch,  and  afterwards  stated  to  plaintiff 
that  he  had  received  an  answer  to  it,  and  that  the  cars  would 
be  at  Olivet  on  the  next  day,  and  plaintiff  acted  on  that  assur- 
ance, defendant  was  bound  to  furnish  the  cars  at  the  specified 
time,  and  was  answerable  in  damages  for  its  failure  to  do  so. 
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That  defendant  is  bound  by  such  contracts  Jis  are  entered 
into  in  its  name,  by  its  agents,  within  the  actual  or  apparent 
scope  of  their  authority,  is,  of  course,  conceded.  It  was 
held  in  Wood  v.  Chicago^  M.  &  St.  P.  Ry  Co.^  68  Iowa, 
491,  that  a  station  agent  who  was  authorized  to  contract  for 
the  shipment  of  property  from  his  station  was  presumed  to 
be  empowered  to  contract  with  reference  to  all  the  ordinary 
and  necessary  details  of  the  business,  and  that  when,  from 
tlie  nature  of  the  property  to  be  shipped,  or  other  circum- 
stances, it  was  necessary  or  usual  to  arrange  or  contract  for 
the  shipment  of  the  property  in  advance  of  its  delivery,  the 
company  was  bound  by  his  contract  to  funish  the  necessary 
cars  at  the  specified  time,  whether  he  had  any  express  power 
to  make  the  contract  or  not.  The  ground  of  the  holding  is 
that,  by  placing  him  in  charge  of  its  business  at  that  «tation, 
the  company  held  him  out  as  possessing  authority  to  make 
the  contract,  and  shippers  were  warranted  in  dealing  with 
him  on  the  assumption  that  he  had  full  power  in  the  prem- 
ises. In  the  present  case,  however,  the  agent  by  whom  it  is 
alleged  the  contract  was  made,  was  not  held  out  by  defendant 
as  possessing  any  power  with  reference  to  the  subject  of  the 
contract.  He  was  not  in  fact  authorized  to  contract  for  tbe 
shipment  of  property  from  Olivet;  nor  was  he  held  out  as 
possessing  such  authority.  His  duties  were  limited  to  his 
own  station,  and  there  was  nothing  in  the  circumstances 
which  warranted  plaintiff  in  the  assumption  that  he  had 
authority  to  contract  with  reference  to  business  at  Olivet. 
The  facts  of  the  case  do  not,  therefore,  bring  it  within  the 
principle  announced  in  Wood  v.  Ohioago^  M.  <6  St  P.  R^y 
Co,^  supra,,  and  the  doctrine  of  the  instruction  finds  no  sup- 
port in  that  case. 

The  fact  that  the  agent  at  Olivet  requested  plaintiff  to  go 
to  Leigh  ton,  and  procure  the  agent  there  to  send  the  order 
for  the  cars,  is  not  material;  for  his  authority  in  the  prem- 
ises was  neither  actually  nor  apparently  enlarged  by  that 
request.     If  the  officer  or  agent  to  whom  the  order  was 
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transmitted  had  directed  hiin  to  make  the  agreement  for  the 
famishing  of  the  cars  on  the  next  day,  defendant  would 
probably  have  been  bound  by  it;  but,  under  the  instruction, 
plaintijflf's  right  of  recovery  is  not  dependent  on  whether 
Buch  direction  was  in  fact  given,  but  upon  whether  the  agent 
represented  that  it  had  been  given.  The  declaration  of  the 
agent  at  the  time  of  the  transaction  is  thus  made  proof  of 
the  extent  of  his  powers.  The  instruction,  we  think,  is 
clearly  erroneous. 

II.  On  the  trial,  plaintiff  was  permitted,  against  defend- 
ant's objection,  to  testify  to  the  statements  of  the  broker 
2.  vvioKKcs:    ^^^  ^1^  ^^^  ^^og^  ^^  Chicago,  as  to  the  condition 

Si3o?ci'ma^  of  the  market  on  the  nineteenth  of  October,  and 

as  to  the  price  at  which  he  would  have  been  able 

to  sell  them  if  they  had  arrived  in  Chicago  on  that  day. 

The  evidence  was   mere  hearsay,   and   should    have   been 

excluded. 

III.  It  was  within  the  discretion  of  the  district  court  to 
permit  plaintiff,  on  the  first  trial  after  the  parties  had  rested, 

•  n-  ^^  introduce  further  testimony.  (Code,  §  2799.) 
piaSnuSf's  ^^  ^^  ^^^  within  the  discretion  of  the  court  to 
""^**  grant  a  continuance  of  the  cause,  if  satisfied  that 

substantial  justice  would  thereby  be  more  neiarly  obtained. 
(Section  2749.)  The  continuance  was  granted  for  the  reason 
that  plaintiff  had  asked  and  obtained  leave  to  introduce  evi- 
dence material  to  the  case  after  both  parties  had  rested,  and 
after  defendant's  witnesses  had  left  the  court  The  costs  of 
that  trial  were  rendered  useless  by  the  continuance,  and  the 
continuance  was  rendered  necessary  by  plaintiff's  failure  to 
introduce  his  evidence  at  the  proper  time.  The  costs  were 
therefore  properly  taxed  to  him. 

On  plaintiff's  appeal  the  judgment  will  be  affirmed. 

On  defendant's  appeal  it  will  be  reversed. 


Digitized  by 


Google 


743  SUPPLEMENT. 


71 
103 

74-} 
7l' 

103 

75 

71 
108 

743 
564 

71 
lU 
114 
114 

742 
353 

Lamb  et  al.  v.  Feelej  et  al. 


Lamb  bt  al.  v.  Feblet  et  el. 

Mortgage:  forbclosubb  sale:  BBDEMPTioir:  what  amounts  to. 
Where  a  janior  mortgagee,  more  ihan  six  months  and  less  than  nine 
months  after  a  foreclosure  sale  under  a  senior  mortgage,  paid  to  the  par- 
chaser  at  such  sale  the  fall  amount  of  his  bid,  with  interest,  and  took  an 
assignment  of  the  certificate  of  sale,  and  filed  an  afiidavit  with  the  clerk 
setting  out  the  amount  of  his  mortgage  lien,  and  staUng  that  he  bad 
redeemed  as  janior  lien-holder,  held  that  this  amounted  to  a  redemption 
under  the  statute,  though  the  clerk  took  no  part  in  the  transaction. 
(Compare  GoocU  v,  CummingB,  35  Iowa»  67.) 


2.  : :  REDEMPTION  BT  JUNIOR  MORTQAaBB:  CLAIMS  EXTIN- 

OUI8HBD.  A  junior  mortgagee  who  redeems  from  a  sale  under  a  senior 
mortgage  more  than  six  and  less  than  nine  months  after  the  sale,  must, 
within  ten  days  after  the  expiration  of  the  nine  months,  enter  upon  the 
sale  book  the  utmost  he  is  willing  to  credit  on  his  mortgage,  and,  if  he 
does  not,  and  takes  a  deed  for  the  land  under  the  sale,  his  mortgage  will 
be  extinguished.  (Code,  §§  3113,  8115;  OoocU  r.  Cummings,  35  Iowa, 
67.) 

Appeal  from  Tama  District  Court. 

Friday,  Deoembeb  17,  1886. 

Plaintiff,  as  assignee  of  a  mortgage  execnted  January  9, 
1882,  dne  in  one  year,  filed  his  petition  for  foreclosure,  Febru- 
ary 26th,  1885.  Defendants  answered  that  there  was  a  fore- 
closure of  a  prior  mortgage  upon  the  same  land  given  in 
1876,  and  a  sheriff ^s  sale  thereunder  November  6,  1884; 
that  plaintiff  purchased  the  notes  and  mortgage  sued  on, 
March  12, 1883;  that  more  than  six  and  less  than  nine 
months  after  the  sheriff \sale,  plaintiff,  as  junior  mortgagee, 
redeemed  from  the  sheriff  *s  sale  by  paying  to  the  purchaser 
thereat  the  full  amount,  with  interest,  and  taking  an  assign- 
ment of  the  certificate  of  sale,  and  filing  an  affidavit  with  the 
clerk  setting  out  the  amount  of  his  mortgage  lien,  and  stat- 
ing that  he  had  redeemed  as  junior  lien-bolder;  and  that 
plaintiff,  as  holder  of  said  certificate,  obtained  a  deed  from 
the  sheriff  for  the  land  covered  by  both  mortgages.  Defendants 
claimed  that  by  these  proceedings  plaintiff  became  absohite 
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owner  of  tbe  land,  and  that  the  mortgage,  and  the  debt  on  which 
it  was  based,  are  fully  paid  and  satisfied.  Plaintiff  demurred  to 
the  answer.  The  demurrer  was  sustained,  and  judgment 
was  rendered  in  favor  of  plaintiff,  and  a  decree  of  foreclosure 
on  tlie  junior  mortgage.     Defendants  appeal. 

Stivers  <&  Louthan  and  J,  W,  Willett^  for  appellants. 

Stmbley  Kinne  dk  Stiger^  for  appellee. 

KoTHRocK,  J. — Some  question  is  raised  in  argument  of 
counsel  as  to  whether  the  plaintiff,  in  purchasing  the  certifi- 
1.  MORTGAGE:  catc  of  salo  iinder  the  senior  mortgage,  made  a 
sale :  redeinp-  redemption  Under  the  Statute;  but  we  think  the 

tlon:  what  ^  .  ,  '  ,  ,, 

amounts  to.  transaction  amounted  to,  and  actually  was,  a  re- 
demption. It  has  been  decided  that  such  a  redemption, 
made  after  six  and  prior  to  nine  months  from  the  sale, 
can  be  made  between  the  parties  without  the  aid  of  the  clerk. 
Goode  V,  CtimmingSj  35  Iowa,  67.  The  parties  in  this  case 
did  just  what  was  in  law  necessary  to  effect  the  redemption 
of  a  junior  mortgage,  and  the  plaintiff,  in  addition,  declared 
by  affidavit  that  it  was  intended  as  such.  The  plaintiff,  then, 
was  a  redemptioner  within  nine  months  subsequent  to  the  sale, 

and  was  entitled  to  a  deed,  unless  the  defendant 

jedemjmon  jn  the  foreclosure  proceedings  should  redeem 
SSnfextfn-  withiu  the  year  allowed  him.  He  did  not  redeem, 
guished.  ^^^  ^j^^  plaintiff  received  a  deed  for  the  premises^ 
and  his  rights  are  clearly  defined  by  the  following  provision 
of  the  Code: 

"Sec.  3113.  Unless  the  defendant  thus  redeems,  the  pur- 
chaser, or  the  creditor  who  has  last  redeemed  prior  to  the 
expiration  of  nine  months  aforesaid,  will  hold  the  property 
absolutely. 

"  Sec.  3 114.  In  case  it  is  thus  held  by  a  redeeming  creditor, 
his  lien,  and  the  claim  out  of  which  it  arose,  will  be  held  to 
be  extinguished,  unless  he  pursues  the  course  pointed  out  in 
the  next  section. 
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"  Sec.  3115.  If  he  is  unwilling  to  hold  the  property,  and 
credit  the  defendant  therefor  with  the  amonnt  of  his  lien,  he 
must,  within  ten  days  after  the  expiration  of  nine  months 
aforesaid,  enter  on  the  sale-book  the  utmost  he  is  thus  will- 
ing to  credit  on  his  claim. '* 

The  plaintiff  made  his  redemption  prior  to  nine  months, 
and  failed  to  file  the  notice  required  by  section  3115,  and, 
having  become  the  absolute  owner  of  the  land  as  provided 
in  section  3113,  his  mortgage,  which  he  now  seeks  to  fore- 
close, and  the  debt  on  which  it  was  based,  were  extinguished, 
according  to  section  3114.  Therefore,  he  had  no  right  to 
recover,  and  the  court  below  erred  in  sustaining  the  demurrer 
to  the  answer;  for,  if  the  allegations  of  the  answer  are  sus- 
tained by  the  proof,  the  plaintiff  must  faiL  The  case  of 
Ooode  V,  CummingSy  aupra^  sustains  this  position. 

Bbvebsed. 


I  71    744 

!l04     676  .„  rr.  r^ 

71  7441  Guthrie,  Teusteb,  v.  Gutheib  bt  al. 

117    64?|  '  ' 

7^  ^^^  1.  Judgment:  in  vacation:  consent.    In  an  application  l^  plaintiff 

for  a  discharflfeas  trustee,  where  the  coart  found  that  there  was  dae 
from  him  a  certain  sum,  an  order  that  he  pay  the  same  was  such  an 
order  as  might  be  made  in  vacation  by  the  consent  of  parties. 

2.  :  :  FILED  AFTER  EXPIRATION  OF  JUDGB*8  TERM  OF  OFFICE  I 

TALiDiTT.  Where  an  order  was  made  by  the  judge  in  yacation  and 
redooed  to  writing,  and  delivered  to  the  defendants*  attorney  December 
30, 1884,  to  be  filed  in  the  clerk^s  office,  but  he  did  not  file  it  until  Jan- 
uary, 1, 1885,  the  day  after  the  judge's  term  of  office  had  expired,  held 
(by  a  divided  court)  that  the  order  was  nerertheless  valid.  (Gompaie 
Bdbcock  V.  Wolf,  70  Iowa,  676.)  ^     ^ 

3.  Appeal:  when  it  libs.  An  appeal  lies  to  this  court  from  a  mling 
sustaining  a  motion  to  expunge  from  the  record  an  order  for  a  trustee  to 
pay  an  amount  found  due  from  him,  on  the  ground  that  the  order  ii 
invalid;  for  the  effect  virtually  is  to  grant  a  new  triaL 

Appeal  from  Jasper  Circuit  Cowrt. 

Thubsday,  Decembes  23,  1886. 

Applioatiok  by  plaintiff  for  discharge  as   trustee.     The 
ease  was  heard  and  determined  by  Hon.  J.  A.  Hofficai^,  as 
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judge  of  the  circuit  court.  The  court  held  that  there  was 
due  from  the  plaintiff,  as  trustee,  the  sum  of  $2,280.87,  and 
ordered  that  he  pay  the  same.  The  order  was  made  in  vaca- 
tion; the  same  being  reduced  to  writing  on  the  thirtieth  day 
of  December,  1884,  and  delivered  to  the  attorney  of  the 
defendant  to  be  filed  in  the  office  of  the  clerk  of  the  court. 
He  delivered  the  same  to  the  clerk  on  the  first  day  of  Jan- 
uary, 1885.  The  term  of  office  of  Judge  Hoffbcan  expii^ed 
on  the  day  preceding.  The  clerk  recorded  the  order.  The 
plaintiff  moved  to  expunge  the  order  from  the  record,  and 
the  court  sustained  the  motion.  From  the  order  sustaining 
the  motion  the  defendant  appeals. 

Alanson  Clarkj  for  appellant. 

Cook  <Ss  Patteraorhy  for  appellee. 

Adams,  Ch.  J. — The  motion  to  expunge  the  order  from 
the  record  was  based  upon  two  grounds.  In  the  first  place, 
it  was  claimed  that  there  was  no  consent  to  a  decision  of  the 
case  in  vacation;  and,  in  the  second  place,  that  the  order  was 
void  because  not  filed  in  the  office  of  the  clerk  until  the  term 
of  office  of  the  judge  who  made  the  order  had  expired. 

As  to  the  first  point,  we  have  to  say  that  we  think  that  fhe 
case  was  one  which,  by  consent,  might  be  determined  in  vaca- 
1.  judgmsnt:  tion,  and  that  the  evidence  shows  that  such  con- 
conseiat.**"*  scut  was  given.  The  judge  evidently  so  under- 
stood it,  and  it  appears  to  us  that  he  was  justified  in  so 
understanding  it. 

The  question  as  to  the  validity  of  an  order  or  decree 
reduced  to  writing,  but  not  delivered  to  the  clerk  to  be  filed 

. .   until  the  term  of  office  of  the  judge  who  made 

plratSm^of**'  *^®  order  or  decree  has  expired,  is  one  upon 
of*oSce?v£  which  this  court  has  not  been  agreed.  But  a 
iidity.  majority  of  the  court  are  of  the  opinion  that  the 

failure  to  deliver  the  order  or  decree  to  the  clerk  during  the 
term  of  office  of  the  judge  who  made  the  order  or  decree 
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does  not  render  it  invalid.  Bahcock  v,  Wolf^  70  Iowa,  67G. 
Such  being  the  ruling  of  the  court,  it  must  be  held  that  the 
court  erred  in  sustaining  the  plaintiff's  motion  to  expunge 
the  order  from  the  record. 

The  appellee  contends  that  an  appeal  does  not  lie  from  .the 

order  sustaining  the  motion,  but  we  think  otherwise.     In 

5.  APPEAL  •      sustaining  the  motion  to  expunge  the  order  from 

when  it  lies.     |.]jg  record,  the  court  virtually  granted  a   new 

trial.     Code,  §  3164,  subd.  3.  Beyebsed. 


The  State  y.  Baiksbaboeb. 

Criminal  Evidenoe :  testimony  of  wife  of  one  jointly  ihoictbd. 
The  wife  of  one  indicted  for  the  flame  offense  as  that  for  which  defend- 
ant was  alone  on  trial,  was  a  competent  witness  against  defendant, 
where  no  commanication  between  her  and  her  hoaband  was  sought  to 
be  elicited.  Section  3641  of  the  Code  does  not  exclude  her  testimony 
in  such  a  case. 

:  BAD    CHAKACTBR   OF  DEFENDANT:  OTHER   CRIMES.      Evidence 

which  has  no  other  effect  than  to  show  that  defendant  has  been  guilty 
of  other  crimes  than  that  charged  in  the  indictment,  is  not  admissible 
on  the  part  of  the  state;  neither  is  evidence  of  defendant's  bad  character, 
where  he  has  not  himself  placed  his  character  in  is-ue. 

:  OPi.NioNS  OF  ORDINARY  WITNESSES.    The  opioions  of  ordinary 

witnesses,  derived  from  observation*  are  admissible  in  evidence,  where, 
from  the  nature  of  the  subject  under  investigation,  no  better  evidence  can 
be  obtained,  or  the  facts  cannot  otherwise  be  presented  to  the  tribunal. 
Accordingly,  held  that  it  was  competent  for  ordinary  witnesses  to  give 
an  opinion  that  the  wheel  and  shaft  of  a  buggy  in  which  decedent  had 
been  riding  were  broken  purposely  by  force  applied  thereto  in  a  certain 
manner,  the  witnesses  having  aJso  described  the  appearance  of  the 
wheel  and  shaft,  and  the  general  condition  of  the  buggy,  and  of  the 
ground  in  the  vicinity. 

Murder:  instruction:  inference  of  malice  from  use  of  deadly 
WEAPON.  On  a  trial  for  murder,  an  instruction  that  malice  would  be 
implied  from  the  unlawful  and  intentional  use  of  a  dangerous  or  deadly 
weapon  in  such  manner  as  that  the  natural  or  necessary  consequence  of 
the  act  would  be  to  destroy  the  life  of  another,  while  not  correct  as 
applied  to  all  cases  of  homicide,  held  not  to  have  been  erroneous  where 
there  was  no  evidence  that  the  killing  was  accidental  or  upon  prov- 
ocation, and  the  presumption  therefore  arose  that  it  was  voluntary,  and 
with  malice  aforethought.    (Compare  State  v.  Oiltiek,  7  Iowa,  311.) 
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Appeal  from  Marshall  District  Court. 

Tuesday,  March  1,  1887. 

Thk  defendant  was  convicted  of  the  murder  of  one  Enoch 
Johnson,  and  sentenced  to  imprisonment  in  the  penitentiary 
for  life,  and  from  that  judgment  he  appeals. 

G.  E.  Alhrooh  and  Brown,  <Ss  Carney^  for  defendant. 

A.  J.  Baker^  Attorney-general^  for  the  State. 

Herd,  J. — On  the  morning  of  the  nineteenth  of  Novem- 
ber, 1884,  the  dead  body  of  Enoch  Johnson  was  found  on  a 
public  road  near  the  village  of  Giflford,  in  Hardin  county. 
The  circumstances  proven  on  the  trial  sustain  the  finding  of 
the  jury  that  his  death  was  caused  by  injuries  which  had 
been  inflicted  o)i  his  person  by  another,  and  that  the  killing 
was  felonious.  There  was  also  evidence  which  tended  to 
prove  that  the  crime  was  committed  by  this  defendant  and 
his  brother,  Frank  Rainsbarger.  But  whether  the  evidence 
was  sufficient  to  sustain  the  verdict  of  guilty  against  him, 
we  will  not  determine  on  this  appeal. 

I.  The  state  was  permitted  to  examine  the  wife  of  Frank 
Ilaiusbarger  as  a  witness  on  the  trial,  and  her  testimony 
,  ^      ,„        tended  to  prove  facts  material  to  the  case.     An 

1.  CBIMIMAL  *■ 

umoiiy^ot  '**'  indictment  was  pending  against  her  husband,  in 
j^iiftJy  h?*  which  he  was  also  accused  of  the  murder  of 
dtoted.  Johnson,  although  ho  was  not  on  trial  at  the 

time.  The  objection  urged  against  the  admission  of  her  tes- 
timony was  that,  as  it  necessarily  tended  to  prove  that  her 
husband  was  guilty  of  the  crime  for  which  defendant  was 
being  tried,  she  was  not  a  competent  witness.  We  deem  it 
unnecessary  to  enter  upon  any  discussion  as  to  what  the  rule 
in  such  cases  would  l)e  in  the  absence  of  statutory  regula- 
tion; for  the  whole  subject  in  this  state  is  governed  by  stat- 
ute.  Section  3636  of  the  Code  provides  that  "every  human 
being  of  sufficient  capacity  to  understand  the  obligation  of 
an  oath  is  a  competent  witness  in  all  cases,  both  civil  and 
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criminal,  except  as  herein  otherwise  declared."  Sections 
3641  and  3642  are  as  follows:  '^Neither  the  husband  nor 
wife  shall  in  any  case  be  a  witness  against  the  other,  except 
in  a  criminal  prosecution  for  a  crime  committed  one  against 
the  other,  or  in  a  civil  action  or  proceeding  one  against  the 
other.  *  *  *"  ^'Neither  husband  nor  wife  can 
be  examined  in  any  case  as  to  any  communication  made 
by  the  one  to  the  other  while  married,  nor  shall  they,  after 
the  marriage  relation  ceases,  be  permitted  to  reveal  in  testi- 
mony any  such  CQmmunication  made  while  the  marriage  sub- 
sisted."    These  are  the  only  provisions  relating  to  the  subject. 

Under  section  3636,  any  person  of  sufficient  capacity  to 
understand  the  obligations  of  an  oath  is  a  competent  witness 
in  any  case,  unless  he  is  included  in  some  of  the  exceptions 
created  by  other  provisions.  The  exception  created  by  sec- 
tion 3641,  with  reference  to  witnesses  in  criminal  cases,  is  that 
neither  the  husband  nor  wife  can  be  examined  as  a  witness 
against  the  other,  except  in  a  prosecution  for  a  crime  com- 
mitted by  the  one  against  the  other;  and  that  created  by  sec- 
tion 3642  makes  the  husband  and  wife  incompetent  witnesses 
to  prove  communications  made  by  one  to  the  other  during 
the  existence  of  the  marriage  relation.  Very  clearly,  we 
think,  the  witness  is  not  included  in  either  of  these  excep- 
tions. Her  husband  was  not  on  trial,  and  her  testimony  was 
not  against  him,  and  she  was  not  examined  as  to  any  commu- 
nication made  by  him  to  her. 

II.  The  witness  Mrs.  Rainsbarger  was  asked  by  the  dis- 
trict attorney  whether  she  had  heard  a  conversation  between 
^  ^    the  defendant  and   the  deceased   a  short   time 

1. :  bad 

deremiwft?'  before  the  death  of  the  latter,  in  reference  to 
otker crimes,  y^jj^^j^  defendant  was  to  do  for  deceased;  and  she 
answered  that  deceased  asked  defendant  and  her  husband 
what  they  were  going  to  do  about  helping  him  to  get  money 
and  clothes  to  get  ready  for  a  trial  which  he  was  expecting, 
and  that  defendant  answered  that  '<he  had  nothing, — only 
his  threshing-machine  and  team  to  help  him,  and:  they  were 
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mortgaged;  and  if  he  helped  him  he  would  have  to  go  oat 
and  steal  it;  that  he  had  stolen  to  keep  the  children  from  cry- 
ing, and,  if  thej  were  going  to  steal,  they  might  just  as  well 
go  to  work  and  steal."  The  questions  which  elicited  these 
answers  were  objected  to  by  defendant's  counsel.  They  also 
moved  to  exclude  the  answers  after  they  were  given,  but  the 
court  overruled  the  objection  and  the  motion.  These  rulings 
were  erroneous.  The  testimony  objected  to  did  not  tend  to 
prove  any  fact  materjd  to  the  case.  It  was  elicited  as  part 
of  the  evidence  of  the  state  in  chief.  It  tended  only  to  prove 
that  defendant  had  been  guilty  of  other  crimes  than  the  one 
charged  in  the  indictment  on  which  he  was  being  tried,  or 
that  he  was  a  reckless  bad  man,  who  was  willing  and  ready 
to  engage  in  any  criminal  enterprise.  The  rule  that  the 
state  is  not  permitted  to  introduce  evidence  of  the  commis- 
sion by  the  accused  of  crimes  entirely  distinct  from  that  for 
which  he  is  being  tried,  for  the  purpose  of  proving  him 
guilty  of  that  crime,  and  that  it  cannot  show  his  bad  char- 
acter until  he  has  placed  his  character  in  issue,  has  been  so 
long  recognized  and  is  so  well  settled  that  there  can  be  no 
necessity  now  for  citing  authorities  in  its  support. 

III.     When  Johnson  was  killed,  he  was  traveling  on  the 
Jiighway  in  a  buggy  drawn  by  a  single  horse.     This  buggy 

3 .  Qpj^  was   found   standing   about   eighty    rods    from 

na4  wff^ "     the  body,  with  one  of  the  forward  wheels  and 
nesses.  ^^^  ^f  ^^^  shafts  broken.     The  evidence  tended 

to  prove  that  the  homicide  was  committed  at  a  point  about 
sixty-four  rods  from  where  the  buggy  was  found,  and  that 
the  body  was  carried  to  the  point  where  the  buggy  was  left, 
on  the  horse  which  Johnsou  had  driven,  and  that  it  had 
been  dragged  from  there  to  the  place  where  it  was  found. 
The  state  sought  to  establish' that  the  buggy  had  been  pur- 
posely broken  by  the  application  of  some  force  to  the  wheel 
and  shaft.  A  number  of  witnesses  who  examined  it  as  it 
stood  in  the  highway  the  morning  after  the  killing  were 
asked  their  opinion  as  to  the  manner  in  which  the  wheel  and 
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shaft  had  been  broken,  and  they  gave  it  as  their  opinion  thai 
a  force  had  been  applied  at  the  top  of  the  wheel,  by  which 
the  upper  part  was  forced  outward,  and  the  lower  part  in  the 
opposite  direction,  and  that  the  spokes  were  broken  in  that 
manner;  also  that  the  shaft  appeared  to  have  been  broken  by 
being  pulled  outward  by  a  force  applied  at  the  forward  end 
A  witness  was  also  permitted  to  testify  that  in  his  opinion 
the  buggy  was  strong  enough  to  carry  two  men  of  ordinary 
size  without  breaking.  The  appearance  of  the  wheel  and 
shaft,  and  the  general  condition  of  the  buggy  and  of  the 
ground  in  the  vicinity,  were  described  by  the  witnesses.  It 
is  insisted  that  the  jurors,  having  these  descriptions  before 
them,  were  quite  as  competent  to  form  a  correct  opinion  of 
the  capacity  of  the  buggy,  and  as  to  the  manner  in  which  the 
"breaking  had  been  accomplished,  as  were  the  witnesses,  and 
that  the  opinions  of  the  witnesses  were  incompetent.  It  is 
true,  as  a  general  rule,  that  ordinary  witnesses  are  not  per- 
mitted to  state  their  opinions  upon  questions  that  are  to  be 
determined  by  the  jury,  but  it  is  the  province  of  the  jurors 
to  draw  such  deductions  and  concluBions  from  the  factB 
proven  as  appear  to  them  to  be  reasonable.  This  rule,  how- 
ever, is  not  universal. 

Mr.  Lawson,  in  his  work  on  Expert  and  Opinion  Evidence,, 
lays  down  the  following  as  the  rule  on  the  subject  established 
by  the  authorities.  "The  opinions  of  ordinary  witnesses, 
derived  from  observation,  are  admissible  in  evidence,  where, 
from  the  nature  of  the  subject  under  investigation,  no  better 
evidence  can  be  obtained,  or  the  facts  cannot  otherwise  be 
presented  to  the  tribunal"  (Rule  63.)  See,  also,  the  cases 
cited  in  the  note. 

The  present  case  falls  within  this  rule.  Perhaps  one  of 
the  most  important  matters  to  be  considered  in  determining 
the  manner  in  which  the  breaking  of  the  wheel  and  shaft  was 
accomplished,  was  the  strength  of  the  materials  of  which 
they  were  made,  and  it  would  be  difficult,  or  impossible,  by 
any  mere  verbal  description,  to  give  the  jurors  any  definite 
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or  certain  information  on  that  subject.  The  witnesses  had 
personally  inspected  them,  and  had  had  an  opportunity  to  see 
and  consider  every  circumstance  which  should  be  considered  in 
forming  an  opinion;  and  the  opinions  given  by  them  were 
formed  from  their  observation  of  the  facts.  It  was  impossi- 
ble to  place  all  the  material  facts  before  the  jury.  The  wit- 
nesses were  in  a  position  to  form  a  correct  opinion  upon  the 
subject,  and  the  jurors  could  not  be  placed  in  that  position. 
lY.  In  an  instruction  deiining  malice  as  an  element  of 
murder,  the  jury  were  told,  in  eflTect,  that  malice  would  be 
implied  from  the  unlawful  and  intentional  use 
inference^f  ^^  *  dangcrous  or  deadly  weapon  in  such  man- 
M^^ofdSdiy  ^^^  ^  ^^^^  ^^®  natural  or  necessary  consequence 
weapon.  ^f  ^^^  ^^^  would  be  to  destroy  the  life  of  another. 
Cases  of  homicide  might  arise  in  which  an  instruction  in  the 
language  of  the  one  in  question  would  be  misleading  and 
erroneous.  The  killing  of  another  may  be  accomplished  by 
the  unlawful  and  intentional  use  of  a  deadly  weapon,  and 
yet  the  one  committing  the  act  may  be  guilty  of  no  higher 
crime  than  manslaughter.  This  might  be  so  in  any  case 
where  the  killing  was  voluntary,  but  committed  without  delib- 
eration, and  in  the  heat  of  passion,  induced  by  great  provo- 
cation. In  such  cases,  although  the  homicide  was  voluntary, 
and  was  committed  by  the  intentional  use  of  a  deadly 
weapon,  malice  is  not  imputed  to  the  act.  But  in  the  pres- 
ent case  there  was  no  evidence  that  the  killing  was  acciden- 
tal or  upon  provocation.  The  presumption,  therefore,  is  that 
it  was  voluntary,  and  with  malice  aforethought.  State  v. 
Gillick^  T  Iowa,  311.  As  applicable  to  the  evidence  in  the 
case,  the  instruction  is  correct. 

Exception  is  taken  to  other  instructions  given  by"  the 
court,  and  to  other  rulings  on  the  admission  and  exclusion 
of  testimony.  We  deem  it  unnecessary  to  specially  notice 
the  rulings  complained  of.  They  appear  to  us  to  be  correct. 
For  the  error  pointed  out  in  the  second  paragraph  of  this 
opinion,  the  judgment  must  be  Bbvebsed. 
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NOTES  OF  CASES  NOT  OTHERWISE  REPORTED. 


The  State  v.  Eogebs. 

Appeal:  ko  notice  on  clerk:  judgubnt  affirmed. 

Appeal  from  Shelby  District  Court, 

FiRDAY,  March  4,  1887. 

The  defendant  Sarah  J.  Rogera  was  indicted  for  the  crime  o£  resiBting  an 
officer.    Verdict  and  jadgment  were  rendered  against  her.    She  appeals. 

No  appearance  for  appellant. 

A,  J.  Baker,  Attomey-general,  for  the  State. 

Adams,  Ch.  J.— This  case  is  submitted  upon  the  transcript.  Notice  of 
appeal  seems  to  have  been  duly  served  upon  the  district  attorney,  but  we  are 
unable  to  discover  that  the  notice  was  served  upon  the  clerk  of  the  court. 
The  statute  provides  for  such  service,  and  without  it  we  cannot  hold  that  the 
appeal  was  perfected.  It  follows  that  we  have  no  jurisdiction  of  the  case,  and 
the  appeal  must  be 

Dismissed. 


Bubdett,  Smith  &  Co.  v.  Woodworth  &  Co.  et  al. 

Michigan  Stove  Co.  v.  The  Same. 

Chattel  mortgage:  fraud:  evidenob  to  support  finding  of  court. 

Appeal  from  Page  Circuit  Court. 

Saturday,  March  5, 1887. 

These  are  actions  at  law.  They  involve  the  validity  of  a  chattel  mort- 
gage upon  a  stock  of  hardware.  The  plaintiffs  are  creditors  of  the  defend- 
ant Wood  worth,  and  levied  attachments  upon  the  property.  The  defendant 
Mather  asserted  title  to  the  goods  under  a  chattebmortgage  made  by  Wood- 
worth  to  him.  Pending  the  action,  Mather  assigned  the  mortgage  to  the 
Grinnell  Barb  Wire  Co.,  and  it  intervened  and  assumed  the  place  of  Mather 
Vol.  LXXI— 48 
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as  a  party  to  the  action.  It  was  alle^^  by  the  plaintiffs  that  the  mortg^age 
was  fraadulent  as  to  the  creditors  of  Woodworth.  This  was  the  issue  which 
was  tried.  The  trial  was  had  to  the  court  without  a  jury,  and  judgment 
was  rendered  for  the  defendants.    Plaintiffs  appeal. 

8,  C.  McPherrin,  for  appellants. 

N,  B,  Moore,  S,  B,  Jennings  and  Haines,  Lyman  dt  Howell,  for 
appellees. 

RoTHROCKt  J.— There  is  but  one  error  assigned  and  arguod.  It  presents 
the  question  as  to  the  sufficiency  of  the  evidence  to  support  the  judgment. 
We  have  carefully  examined  the  evidence,  and  have  reached  the  conclusion 
that  we  cannot  disturb  the  judgment.  It  is  not  necessary  to  set  out  the 
evidence.  It  is  sufficient  to  say  thai,  applying  the  same  rule  to  the  judg- 
ment which  is  applied  by  this  court  to  the  verdict  of  a  jury,  the  judgment 
finds  support  in  the  evidence.  It  does  not  appear  without  conflict  that  th€ 
mortgage  was  fraudulent.  It  is  to  be  remembered  that  we  are  not  required 
to  try  the  cause  anew  in  this  court. 

Affirmed. 


The  State  v.  Stewart.     (Six  cases.) 

Criminal  law:  appeal  for  delay:  no  appearance  nor  assignment 
OF  error:  judgment  affirmed. 

Appeal  from  Appanoose  District  Court, 

Saturday,  March  5. 1887. 

No  appearance  for  appellee. 

A.  J,  Baker,  Attorney-general,  for  the  State. 

Beck,  J. — In  each  case,  upon  an  information  filed  before  a  justice  of  the 
peace  charging  defendant  with  the  crime  of  unlawfully  selling  intoxicating 
liquors,  he  was  convicted  and  committed  in  default  of  payment  of  the  fine. 
Upon  appeals  to  the  district  court,  like  judgments  were  rendered  there.  He 
now  appeals  in  each  case  to  this  court. 

The  record  b^ore  us  contains  transcripts  of  the  proceedings  and  instruc- 
tions to  the  jury,  but  no  part  of  the  evidence  is  set  out. 

There  is  no  appearance  or  assignment  of  errors.  We  have  examined 
the  record  with  care,  and  find  no  error  therein.  It  is  not  our  duty  to  support 
the  judgment  of  the  court  below  by  discussing  imaginary  errors. 

The  cases  evidently  belong  to  the  class,  now  very  numerous,  in  which 
delay  in  the  enforcements  of  the  judgmeiits  in  criminal  cases  is -obtained  by 
appeals  to  this  court  The  defendant  in  these  cases  has  been  quite  successful 
in  his  effort  in  that  direction,  having  by  his  appeals  delayed  punishment  for 
about  one  year. 
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The  jadgment  of  the  district  court  in  each  case  is  affirmed,  and  a  procedendo 

is  ordered  in  eadi  case  to  be  issaed  as  speedily  as  is  authorized  by  the  law 

and  mles  of  this  court,  to  the  end  that  justice  be  no  longer  unlawfully 

delayed. 

Affirmed. 


MoFabland  v.  Elliott  bt  al. 

Fraudulent  convbtancb:  coNsroERATiON:  evidence. 

Appeal  from  Boone  Circnit  Court, 

Saturday,  March  5, 1887.  * 

Action  in  equity  to  subject  certain  real  estate  to  the  payment  of  a  judg- 
ment against  Amos  Elliott  The  petition  was  dismissed,  and  the  plaintiff 
appeals. 

S,  R,  Dyer  and  J*.  N.  Kidder^  for  appellant. 

E.  L.  Oreen,  for  appellee. 

Sebvers,  J. — In  1879,  Amos  Elliott  became  indebted  to  the  plaintiff,  and 
he  recovered  a  judgment  on  such  indebtedness  in  1884.  In  1883,  said 
Elliott  owned  an  interest  in  certain  real  estate.  His  co-defendants  also  owned 
an  interest  therein  to  the  extent  of  one-eighth  each  thereof.  They  sold  all 
the  interests  to  one  Livingston,  or  rather  exchanged  farms  with  him.  The 
agreed  difference  between  the  two  tracts  of  land  was  $2,500,  and  this  was 
paid  by  Livingston  to  Amos  Elliott.  The  farm  obtained  from  Livingston 
was  conveyed  by  him  to  Belinda  Elliott,  the  wife  of  Amos  Elliott,  and  Nancy 
Pugh,  her  sister.  Appellant  contends  that  this  transfer  is  fraudulent  and 
void,  because  Belinda  Elliott  paid  no  consideration  therefor.  We  think  the 
evidence  foirly  establishes  that  the  land  owned  by  Amos  Elliott,  his  wife, 
and  her  sister,  was  of  the  value  of  about  $6,000.  The  amount  received  by 
Amos  Elliott  was  $2,500.  The  value  of  the  land  conveyed  by  Livingston 
to  Belinda  Elliott  and  Nancy  Pugh,  did  not  exceed  $3,500.  It  was  proba- 
bly not  worth  quite  that  much.  Their  interest  in  the  land  conveyed  to 
Livingston  was  $1,500.  Now,  the  question  is,  whether  Amos  Elliott  was 
indebted  to  his  wife  and  Nancy  Pugh  in  the  amount  of  $2,000.  That  he 
was  indebted  to  them  must  be  conceded,  and,  if  his  evidence  can  be 
believed,  he  was  indebted  in  the  amount  above  stated,  if  not  more.  There 
is  no  evidence  which  materially  contradicts  him.  We  see  no  reason  for 
disbelieving  him,  unless  it  can  be  said  that  the  story  told  by  him  is  improb- 
able.   But  we  do  not  think  this  is  so,  and  therefore  the  judgment  is 

Affirmed. 
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Neilson  v.  Mattocks  et  al. 

Practice  on  appeal:  conflicting  evidence  to  support  verdict. 

Appeal  from  Woodbury  Circuit  Court. 

Monday,  March  7, 1887. 

The  plaintifF's  action  is  in  the  nature  of  a  suit  upon  an  account  for  work 
and  labor.  The  defendants  are  husband  and  wife,  and  they  filed  sexMirate 
answers.  Joseph  Mattocks  admitted  by  his  answer  that  the  plaintiff  had 
performed  work  and  labor  for  him,  but  denied  that  he  was  indebted  to  him 
therefor.  He  also  set  up  a  counter-claim,  in  which  he  demanded  damages 
by  reason  of  the  plaintitf  having  injured  and  maltreated  certain  live  stock 
of  the  defendant  while  in  his  employ.  The  defendant  Prudence  Mattocks 
in  her  answer,  denied  each  and  every  averment  of  the  petition.  There  was 
a  trial  by  jury,  and  a  verdict  and  judgment  for  the  plaintiff.  Defendants 
appeal. 

Lawrence  dt  Burd,  for  appellants. 

Cooper  dt  Lf/nn,  for  appellee. 

Rothrock,  J.— There  were  three  questions  of  facii  between  the  parties. 
The  first  was,  whether  anything  was  due  the  plaintiff  for  his  labor;  second, 
whether  the  defendants  were  jointly  liable  to  the  plaintiff,  and,  third, 
whether  the  plaintiff  was  liable  on  the  counter-claim.  All  of  these  ques- 
tions were  determined  in  favor  of  the  plaintiff.  The  only  question  to  be 
determ'ned  by  the  appeal  is  wiiether  thera  wa^  sufficient  evidence  to  sustain 
the  verdict.  The  plaintiff  is  a  foreigner,  ancl  we  infer  from  an  examination 
of  his  evidence  that  ho  has  a  very  imperfect  knowledge  of  our  language. 
It  is  true,  as  claimed  by  appellant*s  counsel,  that  his-tesiimony  was  some- 
what inconsistent.  But  taking  it  all  together  it  fairly  supports  the  verdict, 
both  as  to  the  amount  claimed  and  as  to  the  joint  liability  of  the  defend- 
ants. It  is  true,  the  defendants  in  their  testimony  contradict  the  plaintiff. 
It  was  a  question  for  the  jury  to  determine  which  side  was  in  the  right, 
and  it  is  well  known  that  in  such  cases  this  court  does  not  interfere  with 
verdicts.  The  evidence  upon  the  counter-claim  was  very  much  in  conflict, 
and  of  course,  that  part,  of  the  judgment  must  stand.  Considering  tho 
whole  case,  we  think  that  it  should  be 

AFFIBlfED. 


McReynolds  V.  McReynolds  et  al. 

Widow's  DISTRIBUTIVE  share:  evidence  to  support  decree. 

Appeal  from  Wapello  District  Court, 

Monday,  March  7, 1887. 

Thb  plaintiff,  as  widow  of  Solomon  McReynolds,  deceased,  brings  this  action 
in  equity  against  the  heirs  of  the  decedent  for  the  purjpi;se  of  obtaining  her 

*  # 

Digitized  by  VjOOQIC 


APPENDIX.  757 

diBtributive  share  in  certain  land  of  which  he  died  seized,  and  in  certain 
other  land,  a  part  of  which  stands  in  the  name  of  the  defendant  M.  M.  L. 
McReynolds,  and  part  in  the  nam3  of  the  defendant  Marsha  Tracy,  but 
which  she  *avera  also  belon}?s  to  the  estate  of  the  decedent.  The  court 
decreed  her  a  disthbative  share  in  the  land  standinflr  in  the  name  of  the 
decedent  at  the  time  of  his  death,  but  denied  her  any  share  in  the  land 
standing  in  the  name  of  the  others.  Both  the  plaintiff  and  the  defendants 
appeal,  the  latter  perfecting  their  appeal  Srst. 

Stiles  <0  Beaman,  and  W.  W,  Corey,  for  appellants. 

McNett  d:  Tiadale  and  H.  B.  Henderahott,  for  appellee. 

Adams,  Ch.  J. — In  1862  the  plaintiff  married  the  decedent  Solomon  Mc- 
Reynolds,  the  latter  being  somewhat  advanced  in  years,  and  both  having 
been  married  before  and  having  adult  children.  The  defendant  M.  M.  L. 
McReynolds,  son  of  the  decedent,  was  opposed  to  the  marriage  from  the 
beginning,  and  the  union,  while  it  subsisted,  appears  to  have  been  full  of 
trouble,  and  has  resulted  in  a  large  amount  of  expensive  litigation. 

At  the  time  of  the  marriage  the  parties  had  entered  into  an  ante-nuptial 
agreement.  It  is  not  necessary  to  set  out  the  terms  of  it.  It  is  sufficient  to 
say  that  it  was  drawn  with  the  view  of  giving  the  plaintiff  somewhat  less 
than  she  would  receive  as  her  distributive  share  in  the  absence  of  an  agree- 
ment. It  is  not  important  to  inquire  with  what  feeling  it  was  entered  into 
between  the  parties,  but  we  infer  that  it  was  insisted  upon  by  the  decedent, 
and  with  the  view,  perhaps,  in  part,  of  conciliating  his  son,  M.  M.  L.  McRey- 
nolds, but  that  it  was  never  satisfactory  to  the  plaintiff.  The  evidence 
tended  to  show  that  it  was  not  contemplated,  even  in  the  beginning,  as  cer- 
tainly a  final  arrangement,  but  that  the  decedent  had  in  mind  that,  after  he 
had  made  some  provision  for  his  children,  he  would  destroy  the  agreement, 
and  have  the  plaintiff  take  her  distributive  share. 

Whether  it  was  in  fact  destroyed  is  one  of  the  controverted  questions  in 
this  case.  The  evidence  is  conflicting.  There  is  considerable  direct  and 
positive  testimony  that  it  was  destroyed.  But  a  portion  of  the  witnesses 
are  interested,  and  there  is  a  great  variety  of  circumstances  tending  in  a 
greater  or  less  degree  to  show  the  improbability  of  its  destruction,  and  some 
evidence  tending  to  impeach  the  character  of  the  interested  witnesses  for 
truth  and  veracity.  A  very  large  amount  of  testimony  was  taken,  and  the 
printed  abstract  presented  to  us  contains  nearly  three  hundred  pages.  The  case 
has  evidently  been  tried  with  great  thoroughness,  and  perhaps  not  without 
some  feeling  even,  on  the  part  of  counsel.  The  arguments  are  exhaustive, 
and  display  the  ability  characteristic  of  the  counsel.  We  may  say  also  that 
the  great  variety  of  facts  and  circumstances  testified  to,  some  having  much 
and  some  very  little  bearing  upon  the  case,  and  the  conflict  of  the  testimony, 
have  afforded  the  counsel  a  great  scope  for  argument.  This  being  the 
character  of  the  case,  it  would  not  only  be  contrary  to  our  custom,  but  imprac- 
ticable, to  set  out  the  evidence  relied  upon  by  either  party,  and  adduce  the 
reasoning  by  which  one  conclusion  is  reached  rather  than  the  other. 
The  correctness  of  neither  one  o£  the  main  propositions  of  &ct  contended 
for  could  be  demonstrated  in  such  a  way  as  to  satisfy  the  unsuccessful  party. 
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We  have,  then,  to  say  that,  after  the  be&t  examination  which  we  have  bees 
able  to  grive  the  evidence  and  the  argrument  of  counsel*  we  have  united  in  the 
conclusion  that  there  is  a  preponderance  in  support  of  both  branches  of  the 
decree,  and  that  on  both  appeals  the  case  must  be  . 

Affibmbd. 


Paynb  v.  The  Des  Moines  &  Foet  Dodge  R'y  Co. 

Contracjt:  specific  perfobscance:  no  evidence  of  pebfobmancb  on 
plaintiff's  pabt. 

Appeal  from  Polk  Circuit  Court, 

Wednesday,  Majich  9, 1887. 

Action  in  chancery  to  enforce  the  specific  performance  of  a  contract  to 
convey  lands.  After  a  trial  upon  the  merits,  plaintiff's  petition  was  dis- 
missed.   He  now  appeals  to  this  court. 

Baylies  dt  Baylies,  for  appellant. 

Kauffman  dt  Guernsey,  for  appellee. 

Beck,  J. — I.  The  contract  which  plaintiff  seeks  to  specificallv  enforce  is 
evidenced  by  the  following  correspondence,  upon  which  plaintiff  bases  his 
right  to  recover: 

"Des  Moines,  Iowa,  March  9,  1885. 
**Cha8.  E.  Whitehead,  Preset  D,  M,  <t  Ft,  Dodge  R.  R,  Co,,  61  Wall 
St.,N,  Y.: 
"  Dear  Sir: — I  arrived  home  from  New  York  last  Friday.    In  regard  to 
the  lands  I  was  talking  to  you  about,  I  am  on  track  of  some  in  this  county 
which,  I  think,  if  followed  up,  would  inure  to  your  company's  benefit,  and, 
if  my  memory  serves  me  right,  are  not  listed  on  the  book  you  showed  me  in 
your  office.    You  offered  me  a  commission  of  twenty  per  cent  of  the  value 
of  any  such  lands  I  might  cite  you  to.    I  thought  then  and  think  now  that 
the  offer  was  low,  and  again  the  difficulty  might  arise  as  to  the  value  of  the 
land;  then  a^  to  the  commission  to  be  paid.    I  am  satisfied  that  I  can  find 
some  land,  after  the  years'  experience  I  have  had  in  such  matters  as  title, 
etc 

"  You  will  please  state  your  best  terms,  when  payment  is  to  be  made  for 
finding  the  land,  either  commission  or  per  acre.  Also  give  me  a  statement 
of  the  land  you  have  on  your  book  there,  that  I  may  not  spend  time  over 
them.  By  the  way  you  spoke,  when  you  called  on  me  in  1881, 1  expected  a 
better  offer  than  twenty  per  cent  of  value. 

'*  I  believe,  in  these  matters,  to  have  a  fair  and  positive  understanding  at 
the  start.    Trusting  to  receive  an  early  reply,  1  am,  etc., 

"J.  J.  Path*" 
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"  Office  Pubsident  op  D.  M.  &  Ft.  Dodoe  R.  R.  Co., 
"  61  Wall  St.,  N.  Y.  City,  March  12,  1885. 
"J.  J.  Payne,  Dea  Moines: 
**  Dear  Sir: — In  reply  to  your  favor  of  the  9th,  I  would  say  that  oar 
company  will  give  you  twenty-five  per  cent  of  any  lands  you  may  get  certi- 
fied to  it  in  Polk  county.    If  we  do  not  agree  on  the  value  of  the  lands,  it 
will  convey  to  you  that  proportion  of  the  land  itself.    I  enclose  a  list  of . 
lands  we  have  had  in  the  county.  Yours,  etc., 

"Chas.  E.  Whitijhbad." 

Plaintiff  claims  that  he  accepted  the  proposition  found  in  the  letter  of 
defendant's  president  just  quoted.  It  may,  for  the  purposes  of  the  case,  be 
admitted  that  he  did. 

He  then  insists  that,  in  compliance  with  the  terms  of  the  contract,  he 
"  did  get  certified ''  to  defendant  the  lands  involved  in  this  action.  In  our 
opinion  the  evidence  utterly  fails  to  support  plaintiff's  claim  of  performance 
cf  the  terms  of  the  contract.  We  fail  to  find  any  evidence  showing  that 
through  his  labor,  efforts  and  intelligence,  the  lands  were  certified  to  defend- 
ant, or  that  he  rendered  any  service  in  the  matter  of  any  value  whatever  to 
defendant.  The  truth  is  that  the  lands  were  in  process  of  certification 
before  th^  correspondence  was  had  between  the  parties,  and  veiy  soon  there- 
after were  certified.  Plaintiff  claims  that  he  wrote  a  letter  to  the  proper 
department  at  Washington  upon  the  subject,  and,  at  his  request,  the  clerk 
of  the  secretary  of  state  having  land  matters  in  charge  wrote  a  like  letter 
to  the  same  department.  But  it  does  not  appear  that  plaintiff's  effort  in 
that  direction  caused  the  certification  of  the  land. 

The  correspondence  clearly  discloses  the  fact  that  the  contract  is  applica- 
ble to  lands  as  its  subject,  which  were  unknown  to  defendant,  and  could  only 
be  found  through  the  superior  skill  and  knowledge  of  plaintiff,  and  not  to 
the  lands  in  question,  which  must  have  been  known  to  defendant,  and  which 
its  officers  and  agents  were  using  efforts  to  obtain. 

The  plaintiff's  petition  was  rightly  dismissed. 

Affirmed. 


Curtis  v.  Lowman  et  al. 

Verdict:  on  conflicting  evidence:  not  disturbed  on  appeal. 

Appeal  from  Cass  District  Court, 

Tuesday,  March  15,  1887. 

Action  upon  an  alleged  contract  to  pay  the  plaintiff  a  debt  due  from  one 
Fuson.  There  was  a  trial  to  the  court  without  a  jury,  and  judgment  was 
rendered  against  the  plaintiff  for  costs.    She  appeals. 

H.  G,  Curtis  and  F.  B.  Huekstep,  for  appellant. 

L.  L,  De  Lano,  for  appellee. 

ADAiis,  Ca.,  J.^The  defendant  took  a  bill  of  sale  of  certain  hotel  fumi- 
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tore  from  one  J.  W.  Fuson  and  Mary  E.  Fuson.  The  Fusons  at  tlie  tim« 
were  indebted  to  the  plaintiff,  and  she  avers  that  defendants,  in  consideration 
of  the  conveyance  to  them  of  the  hotel  furniture,  agreed  to  pay  the  Fusons* 
debt  to  the  plaintiff.  The  defendants  denied  that  they  made  such  agree- 
ment. The  evidence  in  respect  to  snch  agreement  is  in  conflict.  The 
action  is  at  law,  and  we  cannot  disturb  the  judgment. 

Affirmed. 


Thb  Statb  v.  Koll  bt  al. 

Crihinal  law:  iNTOxioATma  liquobs:  no  appbabancb  fob  appbl* 
lant:  no  ebrob  found. 

Appeal  from  Webster  District  Court* 

Wednesday,  Mabch  9,  1887. 

The  defendant  was  tried  upon  an  indictment  charging  him  with  the 
crime  of  using  a  certain  building  for  the  purpose  of  keeping  intoxicating 
liquors  therein,  with  intent  to  sell  the  same  in  violation  of  law.  A  verdict 
of  guilty  was  returned,  and  a  j  udgment  was  rendered  thereon.  The  defend- 
ant appeals. 

No  appearance  for  the  appellant. 

A,  J,  Bakfr,  Attorney -generah  for  the  State. 

Adams,  Ch  J. — ^The  instructions  are  set  out.  but  no  part  of  the  evidence. 
We  have  exammed  th  i  instructions  carefully,  ajid  the  entire  record,  and  find 
no  error.  Affibmed. 


Ryan  v.  Campbell  et  al. 

1.  COBPOBATIOMS:  TRANSFER  OF  STOCK*.  ENTRY  ON  BOORS:  WHEN  NEC- 

ESSART.    {Fon  Madison  Lumber  Co.  v.  Batavian  Bank  et  aZ.,  ante,  p. 
270,  followed.) 

« 
Appeal  from  Jones  District  Court. 

Saturday,  March  12,  1887. 

J.  W,  Jamison,  B,  N,  Ryan  and  B,  H.  Miller,  for  appellant. 

Sheean  dt  McCam,  for  appellees. 

Servers,  J.— The  facts  in  this  case  and  the  questions  to  be  determined  are 
precisely  the  same  as  mFort  Madison  Lumber  Co.  v.  Batavian  Bank,  ante,  p, 
270,  and,  following  that  case,  the  judgment  of  the  district  court  in  this 
case  must  be  Reversed. 
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Craig  v.  Floeang  et  al. 

LnOZIOAXma   LIQUOBS:    KOISANCB:  CONSTITCmONALlTT    OP     STATUTE  . 

Appeal  from  Des  Moines  District  Court. 

Satubdat,  March  12. 

P.  Henrjf  Smyth  dt  Son,  for  appellants. 

No  appearance  for  appellee. 

Sbbysbs,  J.-^This  case  in  all  respects  is  like  Me  Lane  v.  Bonn  et  al.,  70 
Iowa,  752.    Following  that  case  the  jadgment  in  this  mast  be 

Afpirmed. 


Hawkins  v.  Wilson. 

71b  76l| 
E^XISSORT  NOTE:  FRAUD:  HOLDER  FOB  VALUE,  BBPOdB  DUB,  WITHOUT  86      7l| 

KOnOB.  t 

Appeal  from  Mahaska  Circuit  Court. 

Wednesday,  March  16,  1887. 

Action  on  a  negotiable  promissory  note  which  the  plaintiff  claims  was 
transferred  to  him  before  maturity  for  a  valnable  consideration.  The 
defendant  pleaded  that  the  note  had  been  obtained  by  fraud,  and  that  the 
plaintiff  had  full  knowledge  of  such  fraud  prior  to  and  at  the  time  the  note 
was  transferred  to  him.  Trial  by  jury,  verdict  and  judgment  for  the  defen- 
dant  A  motion  for  a  n3W  trial  was  overruled,  and  the  plaintiff  appeals. 

John  0.  Malcolm,  for  appellant. 

Bolton  dt  McCoy,  for  appellee. 

Seevbrs,  J.^The  note  is  dated  April  4th,  1884,  and  is  payable  to  C.  E. 
Abbey  or  order,  nine  months  after  date,  and  it  was  transferred  to  plaintiff 
before  maturity.  It  will  be  conceded  there  was  evidence  tending  to  show 
that  Abbey  procured  the  note  through  and  by  means  of  certain  fraudulent 
representatioiis  made  by  him. 

After  a  careful  examination  of  the  answer,  we  have  been  unable  to  fiud 
any  allegation  that  the  plaintiff  did  not  pay  a  valuable  consideration  for  the 
note.  This  being  so,  the  only  remaining  issue  was,  whether  the  plaint- 
iff had  knowledge  of  the  fraud  at  the  time  the  note  became  his  property. 
We  have  carefully  read  the  evidence,  and  have  failed  to  find  any  so  tending. 
The  defendant  himself  had  no  knowledire  of  the  fraud  prior  to  December, 
1884,  and  at  that  time  he  knew  the  plaintiff  claimed  to  be  the  owner  of  the 
note,  and  defendant  agreed  to  pay  it 
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The  plaintifif  testified  that  he  procured  the  Dote  in  November,  1884,  and 
that  he  had  no  knowledge,  directly  or  indirectly,  that  it  had  been  obtained  by 
fraud.  There  is  not  a  parbcle  of  evidence  contradictory  to  this.  But 
defendant  claims  that  the  plaintiff  made  contradictory  statements  when 
testifying,  and  that  he  had  known  Abbey  for  some  years;  that  they  jointly 
owned  a  horse,  and  were  intimate  and  conversant  with  each  other*8  business, 
and  therefore  it  is  assumed  the  plaintiff  must  have  known  of  the  fraud,  and 
the  jury  were  justified  in  so  finding.  Conceding  all  that  is  claimed  in  this 
respect,  we  are  unable  to  see  how  such  evidence  tends  to  establish  the 
claimed  proposition.  Besides  this,  we  are  unable  to  concur  with  counsel 
that  there  is  any  evidence,  fairly  considered,  which  tends  to  prove  the  matters 
claimed,  unless  a  strained,  instead  of  a  reasonable  and  natural, construction 
is  placed  on  the  evidence  of  the  plaintiff,  on  which  the  defendant  solely  relies 
to  establish  the  requisite  knowledge. 

The  court  erred  in  not  sustaining  the  motion  for  a  new  trial. 

Rbybbsed. 


The  State  v.  Fortig. 
Practice  on  appeal:  CRoniikis  case:  no  appearance  for  appellant: 

RECORD  RBYIBWED  AND  JUDGMENT  AFFIRMED. 

Appeal  from  Floyd  District  Court. 

Tuesday,  June  14, 1887. 

No  appearance  for  appellant. 

A.  J,  Baker  t  Attorney -general,  for  the  State. 

Beck,  J. — The  defendant,  with  another,  was  jointly  indicted  for  main- 
taining a  nuisance  by  keeping  a  place  for  the  unlawful  sale  of  intoxicating 
liquoi-s,  and  was  convicted,  the  other  defendant  being  acquitted.  Defendant 
now  appeals  to  this  court.  The  case  is  submitted  to  us  for  decision  without 
an  assignment  of  errors,  brief  or  argument,  or  any  appearance  for  defend- 
ant. We  have  carefully  considered  the  record  in  the  case,  without  finding 
any  error  or  irregularity  in  the  proceedings. 

Affirmed. 


Digitized  by 


Google 


INDEX. 


ABORTION. 
See  Criminal  Law,  1. 

ABSTRACT  OF  RECORD. 
See  Practice  m  Supreme  Court,  passim. 

ACKNOWLEDGMENT. 

1.  Legalizing  act:  effect  of.    Chapter  160,  Lawa  of  1870,  legalizinflr 

acknowledgments  of  conveyanceH  made  in  other  states  in  accordance 
with  the  laws  thereof,  caused  a  deed. so  acknowledged,  and  recorded 
before  said  act  became  a  law  by  publication,  to  have  the  same  effect  as 
if  it  had  been  property  acknowledged  according  to  the  laws  of  Iowa. 
East  V.  Pugh,  162. 

2.  Certificate:  title  of  officer.    Where  the  title  of  the  officer  taking 

an  acknowledgment  appears  in  the  bod|r  of  the  certificate,  this  is  suffi- 
cient, under  ^  1958  of  the  Code,  and  «uch  title  need  not  be  again  writ- 
ten after  the  officer's  signature.    Colbif  v,  McOmber,  469. 

See  Tax  Sale  and  Deed,  2. 
ACTION. 

1.  Survival  of.    See  Personal  Injuries,  5. 

2.  Identity  of  after  amendment.    See  Statute  of  Limitations,  7. 

See  Parties  to  Actions. 
ADMINISTRATOR. 

1.  Conveyance  OF  LAND  bought  in  on  mortgage  foreolosttrb.    An 

administrator  who  buys  in  land  upon  the  foreclosure  of  a  mortgage 
belonging  to  the  estate  holds  it  as  personal  property,  and  he  may  convey 
it  wit£out  an  order  of  court.    Stevenson  v.  Polk,  278. 

2.  Fiduciary  relation  to  co-tenant  of  inherited  land.    Where 

the  real  estate  of  a  decedent  descended  in  equal  shares  to  his  wife  and 
his  father,  and  the  wife  was  administratrix  of  the  estate,  held  that  she 
did  not  on  that  account  hold  a  fiduciary  relation  to  the  father,  so  as 
to  cast  suspicion  upon  a  purchase  by  her  of  the  father*8  interest  in 
the  real  estate.    Herron  v.  Herron,  428. 

3.  Taking  widow's  property:  replevin:  capacity  of  defendant. 

An  administrator  who  takes  the  property  of  the  widow  is  a  trespasser, 
and  is  personally  liable,  and  cannot,  in  an  action  to  recover  the  prop- 
erty, insist  that  he  shall  be  substituted  in  his  capacity  as  administrator. 
Herd  v.  Herd,  497. 

See  Estoppel,  1;  Partnership,  1. 

ADULTERY. 

See  Criminal  Law,  3. 
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AFFIDAVIT. 

1.  Affiant's  name  in  jurat.  An  aflSdavit  stated,  '*  I,  Frank  Pierce,  do 
on  oath  say,"  etc.,  and  was  signed  *'  Frank  Pierce."    The  jurat  was  as 

follows:    **  Subscribed  and  sworn  to  by ,  before  me,"  etc.    **J. 

Compton,  Notary  Public."  Held  sufficient  to  show  that  the  affidavit 
was  sworn  to  by  Frank  Pierce.    Kirby  v.  Gates,  100. 

AGENCY. 

1.  AuTHOBiTT  TO  SELL  LAND:  LETTERS  CONBTRDBD.    G.,  a  real  estate  airent 

in  Iowa,  but  who  had  never  done  any  business  for  S.,  who  resided  in 
New  York,  wrote  to  S.,  askini?  the  price  of  S.'s  land  in  a  certain 
county,  and  stating  that  he  would,  on  leamin|g[  the  price,  endeavor  to 
effect  a  sale.  S.  replied  that,  to  close  out  all  his  lands  in  that  counfy, 
he  would  sell  for  four  dollars  per  acre.  Held  (1)  that  this  did  not  confer 
upon  G.  authority  to  bind  S.  by  a  contract  for  the  sale  of  the  lands;  and 
(2)  that,  if  it  were  conceded  that  the  letters  did  confer  such  authority 
on  G.«  still  be  could  sell  only  uuconditionally  for  cash,  and  that  a  con- 
tract made  by  him  for  the  sale  of  all  the  lands  at  four  dollars  per  acre, 
$500  paid  in  cosh,  and  the  balance  to  be  paid  when  an  abstract  of  title 
should  be  furnished  showing^  per%;t  title  in  the  grantor,  was  not  bind- 
ing upon  S.    Gilbert  v.  Baxter,  '321, 

2.  Repudiation  of  contract:  orounds  assigned:  waiver.    Where 

the  principal  did  not  know  the  terms  of  a  contract  which  one  claiming 
to  be  his  agent  had  made  for  him,  but  he  repudiated  it  on  the  ground 
that  the  person  who  made  it  was  not  his  agent,  held  that  he  was  not 
precluded  afterwards  from  repudiating  it  on  the  ground  that  it  was  not 
m  accordance  with  the  terms  of  the  letter  on  which  the  alleged  agent 
relied  for  his  agency.    Id. 

3.  Evidence  of:  declarations  of  agent.    The  fact  of  agency  cannot  be 

established  by'  the  declarations  of  the  alleged  a^at,  whether  made  to 
the  person  seeking  to  establish  the  agency,  or  to  a  third  party;  and 
where  the  question  of  agency  is  the  point  lu  is^ue,  such  declarations  are 
.  inadmissible  for  any  purpose,  even  when  the  trial  is  to  the  court,  in  an 
ordinary  action.    Sax  v,  Davis,  406. 

4.  Facts  not  amounting  to:  contract   for   right   of   way.    The 

plaintiff  being  about  to  build  its  railroad  through  a  certain  town, 
many  of  the  owners  of  land  crossed  by  the  road  were  disposed  to  donate 
the  right  of  way;  and  some  of  them,  not,  however,  being  agents  of  the 
company,  visited  the  defendant,  and  sought  to  have  her  donate  the  right 
of  way  over  her  land,  which  she  stated  to  them  she  would  do,  but  nhe 
did  not  constitute  them  her  agents  to  tender  the  right  of  way  to  the 
company.  Held  that  a  tender  by  them  of  the  right  of  way  did  not 
bind  her,  nor  prevent  her  from  afterwards  recovering  compensation,  by 
condemnation  proceedings,  for  the  damages  to  her  land.  C.  /.  c^  D. 
B'y  Co.  V.  Estes,  603. 

See  Attorney  at  Law,  3. 

AMENDMENT. 
See  Pleading,  1,  5. 

ANIMALS. 

1.  Trespassing:  assessment  ofdascaobsby  township  trustees:  all 
MT7ST  BE  NOTIFIED.  When  power  is  conferred  on  three  or  more  per- 
sons to  do  an  act,  and  notice  to  such  persons  is  required,  all  must  be 
notified,  if  possible,  although,  when  duly  notified,  a  majority  may  act. 
(See  cases  cited  in  opinion.)    Accordingly,  held  that  an  appraisement 
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by  two  of  the  township  trustees,  of  the  damasrea  done  by  trespassinsr 
animals,  under  Code,  §  1454.  was  void,  where  no  attempt  was  made  to 
notify  the  other  trustees.    Barrett  v,  Dolan,  94. 

APPEAL. 
(/)    To  Supreme  Court. 

1.  When  it  libs.    An  appeal  lies  to  this  court  from  a  rnlingr  sustaining  a 

motion  to  expunge  from  the  record  an  order  for  a  trustee  to  pay  an 
amount  found  due  from  him,  on  the  ground  that  the  order  is  invalid; 
for  the  effect  virtually  is  to  grant  a  new  trial.      Guthrie  v,   Guthrie^ 

2.  From  order  REFUSiNa  new  trial.    Under  §  3164  of  the  Code,  an 

appeal  may  be  taken  where  the  court  refuses  a  new  trial,  whether 
judgment  has  been  rendered  on  the  verdict  or  not.    Baldtain  v,  Foas^ 

3.  AoTiow  A.GAIN8T  COUNTY  SUPERVISORS:   NOTICE.    In  a  proceeding  in 

certiorari  to  test  the  legality  of  the  action  of  a  board  of  supenrisors  in 
establishing  a  public  road,  where  the  county  was  not  a  party,  nor  liable 
for  costs,  held  that  the  county  auditor  was  not  a  proper  person  upon 
whom  to  serve  notice  of  an  appeal  to  bind  the  defendant:  the  action  in 
such  case  not  bein^  against  the  connty,  (Code,  %  2610,)  and  he  not 
being  the  agent  of  the  supervisors.    (Code,  §  3178.)    Folk  v,  Foster^  26. 

4.  Waiver  nv  SATrsFviNO  judgment.    One  i^hose  action  has  been  dis- 

missed does  not  waive  his  righi  to  appeal  by  paying  to  the  clerk,  on 
demand,  his  fees  in  the  case.    State  v,  Martland^  54o. 

5.  Taken  too  late:  (question  not  raised  below.    The  right  of  appeal 

is  lost  if  not  exercised  within  the  time  prescribed  by  statute^  nor  can  a 
right  be  insisted  on  in  this  court  which  was  not  nrged  m  the  conrt 
bdow.    See  opinion  for  illustration.    Oppenhetmer  v,  Barr^  625. 

6.  Jurisdiction:  less  than  $100.    In  ap|)eals  involving  less  than  $100, 

this  court  has  no  jurisdiction  to  determine  any  question  not  properly 
certified  by  the  trial  judge.     Vreeland  v,  Ellsworth^  347. 

7.  Amount  in  controversy:  two  cases  united.     A  garnishee  nnder 

two  executions,  issued  upon  judgments  rendered  by  the  same  justice  of 
the  peace,  paid  to  the  officer  enousrh  of  money  to  satisfy  both  judg- 
ment^i,  each  of  which  was  less  than  $100,  but  which  together  exceedSi 
that  sum.  The  justice,  upon  receiving  the  money,  applied  it  upon  the 
judgments,  and  entered  an  order  discharging  the  garnishee.  While  the 
money  was  yet  in  the  justice's  hands,  an  intervenor  appeared  and 
claimed  the  whole  of  the  money.  His  petition  was  entitled  in  but  one 
of  the  cases,  but  it  was  agreed  by  the  parties  that  it  should  be  applicable 
to  both  of  them.  The  justice  sustained  a  motion  to  strike  the  petition 
from  the  files.  Upon  a  writ  of  error  the  circuit  court  affirmed  the  ruling 
of  the  justice,  and  the  intervenor  appeals  to  this  court.  ^  Held  that  the 
action  by  the  intervenor  was  but  a  single  proceeding,  involving  more 
than  $100,  and  that  a  certificate  of  the  trial  .ludge  was  not  necessary  to 
give  this  court  jurisdiction  of  the  appeaL    Edivards  v,  Cosgro,  296. 

8.  Amount  in  controvbrst.    Plaintiff  in  his  petition  alleges  that  defend- 

ants had  entered  upon  his  land  and  cut  and  carried  away  a  portion  of 
the  cropsj  and  laid  his  damage  at  $100.  He  also  asked  for  an  injunction 
to  restrain  them  fi*om  cutting  and  carrying  away  the  remainder  of  the 
crops.  Held  that  the  amount  in  controversy,  as  shown  by  the  pleadings, 
exceeded  $100.  and  that  an  appeal  would  lie  to  this  court  without  the 
certificate  of  the  trial  judge.    Ellithorpe  v.  Reidesil^  315. 

9.  Less  than  $100.    Where  a  plaintiff  has  dismissed  as  to  some  of  his 

causes  of  action,  and  leas  than  $100  is  left  in  controversy,  and  judg« 
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ment  is  rendered  therefor,  the  defendant  cannot  appeal  to  this  court 
without  the  certificate  of  the  trial  judge.    Cooper  t.  Wilson,  204. 

10.  No  NOTiCB  ON  clbrk:  judgment  appirhed.  State  V,  Rogers^  753. 
See,  also,  Kxbcution,  4. 

See  RbmovaIi  op  causes,  I. 

(1)    From  Justices*  Courts. 

11.  A.MOUNT  IN  controversy:  jurisdiction.  In  an  action  in  justice's 
court  $100  was  claimed  by  plaintiff,  but  he  recovered  judgment  for 
only  $10,  whereupon  he  remitted  all  claim  for  dama^  over  and  above 
$24.90.  Afterwards  the  defendant  appealed  to  the  circuit  court.  Held 
that  the  amount  in  controversy  was  less  than  $25,  and  that  therefore  an 
appeal  would  not  lie.  {Milmr  v.  Gross,  66  Iowa,  252,  followed.)  Vor- 
wold  V.  Marshall,  576. 

(2)    To  County  Superintendent. 

See  Schools,  1. 

APPEARANCE. 

See  Practice  and  Procedure,  7;  Reference,  2. 

ARGUMENT. 

See  Practicb,  12;  New  Trial,  2;  Practice  in  Supreme  Court,  3. 

ARSON. 

See  Criminal  Law,  4. 

ASSIGNMENT. 

1.  Eppect  op  unaccepted  order.    An  order  drawn  upon  a  third  person 

cannot,  until  accepted,  be  the  basis  of  an  action  by  the  payee  against 
the  drawee.  {Roberts  r.  Corhin,  26  Iowa,  315,  where  the  action  was 
based  on  a  banker's  draft,  distinguished.)    Poole  r.  Carhart,  37. 

2.  Of  claim  for  tort:  action  bt  assignee.    See  Parties  to  Actions,  5. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  What  is  not:  prepbrrino  creditors.  The  transfer  by  an  insolvent 
of  all  his  property,  in  parcels,  by  deeds  and  mortgapres,  to  several  of  bis 
cre4itors,  in  satisfaction  or  security  of  their  claims,  does  not  constitute 
an  assignment  for  the  benefit  of  creditors,  though  all  done  at  one  time 
and  as  one  transaction;  and  such  conveyance  cannot  be  set  aside  as 
being  in  violation  of  §  2115  of  the  Code.  (See  opinion  for  cases  fol- 
lowed and  distinguished.)    Aulman  v.  Aulman,  124. 

ASSIGNMENT  OF  ERRORS. 

See  Practice  in  Supreme  Court,  415. 

ATTACHMENT. 

1.  Action  on  bond:  evidence.  Where  an  attachment  was  issued  on  the 
ground  that  defendants  were  about  to  dispose  of  their  property  with 
intent  to  defmud  their  creditors,  and  defendants  sought  to  recover  on 
the  bond  for  the  wrongful  suing  out  of  the  attachment,  held  that  the 
testimony  of  one  of  them  that  they  had  no  such  intent  was  irrelevant  to 
the  issue.  (Sfh  v,  Belden,  48  Iowa,  451,  followed.)  Charles  City  Plow 
Co.  V.  Jones,  234. 
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2.  Retdkn  op  sheriff:  what  it  is  byidbngb  op.    A  sheriff's  return 

upon  a  writ  of  attachment  is  evidence  only  of  such  of  his  acts  as  ha 
may  lawfully  do  under  and  by  virtue  of  the  writ  And  so.  where  the 
sheriff  returned  not  only  that  he  had  seized  certain  chattels  under  the 
writ,  but  that  he  had  also,  at  plaintiff  *8  direction,  seized,  closed  up  and 
held  possession  of  the  houses  in  which  the  chattels  were  stored,  which 
was  not  necessary  for  the  preservation  of  the  chattels,  held^  in  an  ac  tion 
on  the  attachment  bond,  that  the  return  was  not  evidence  of  such  seiz- 
ure of  the  buildings,  nor  of  the  attachment  plaintiff's  direction  so  t^ 
seize  them.    Id. 

3.  Wrongful  suing  out:  advice  of  counsel  who  are  stockholders 

OF  the  plaintiff.  In  an  action  on  an  attachment  bond  for  the 
wrongful  suing  put  of  the  attachment,  the  attachment  plaintiff  may 
show,  for  the  purpose  of  rebutting  the  charge  of  malice,  tnat  it  sought 
the  advice  of  counsel,  and  acted  under  such  advice,  in  suing  out  the 
attachment,  even  though  the  counsel  consulted  were  stockholders  or 
officers  of  the  attachment  plaintiff,  which  was  a  corporation.    Id, 

EVIDENCE  OF  CONVERSATION  WITH  COUNSEL.      In  SUCh 


case,  evidence  should  have  been  admitted  of  the  conversation  between 
th% attachment  plaintiff's  business  manager  and  its  attorneys,  relative 
to  the  suing  out  of  the  attachment    Id. 

ADVICE  OF  LAWYER  NOT  IN  PRACTICE.    In  such  caso,  the  attach- 


ment plaintiff  may  show  that  it  consulted  an  attorney  by  profession,  but 
not  in  actual  practice,  and  that  he  advised  the  suing  out  of  the  attach- 
ment.   Id. 

6.  Action  on  bond:  attorneys'  fees.    Where  the  whole  defense  in  an 

attachment  case  tended  to  show  the  wrongfulness  of  the  attachment,  it 
was  proper,  in  an  action  on  the  bond,  to  allow  attorneys'  fees  for  ser- 
vfces  in  defending  the  entire  case.     Whitney  v.  Browneicell^  251, 

7.  Levy:  what  necessary:  priority  over  mortgage:   notice.     In 

order  to  perfect  a  levy  of  an  attachment  upon  lands  in  possession  of  the 
attachment  defendant,  it.  is  necessary  to  notify  the  defendant  thereof, 
(Code,  §  2967,)  and  to  make  return  of  the  writ;  and  a  return  is  not 
made  until  signed  by  the  officer.  An  entry  in  the  incumbrance  book  is 
not  sufficient,  and  is  not  even  evidence  or  notice  of  a  levy,  where  a  levy 
has  not  in  fact  been  perfected,  as  above  indicated.  Accordiuflrly,  a 
mortgage  executed  and  filed  for  record  before  alevy  was  perfected,  a^ 
above  explained,  had  priority  over  the  attachment  lien.  First  Nat. 
Bank  v,  Jasper  Co.  Bank,  486. 

8.  Intervention:   when   not  applicable:    sale  of  real  estate. 

When  attached  real  estate  has  been  sold  under  the  attachment,  a  third 
party  claiming  a  superior  lien  by  virtue  of  a  prior  mortgage  cannot  pro- 
ceed by  intervention,  under  §  3016  of  the  Code,  but  may  proceed  in 
equity  to  restrain  the  consummation  of  the  sale.    Id, 

See  Dakaobs,  3;  Practice  and  Pbocbdube,  19. 

ATTORNEY  AT  LAW. 

1.  Fees  of:  chap.  185,  laws  of  1880:  affidavit  in  case  of  existing 

CONTRACTS.  Chapter  185,  Laws  of  1830,  regulating  and  limiting  the 
amount  of  attorney's  fees  that  may  be  taxed  on  written  contracts  stipu- 
lating for  attorneys  fees,  applies  wholly  to  contracts  made  after  the 
pa89age  of  the  act,  and  it  is  not  necessary  to  file  the  affidavit  required 
Dv  ^  3  of  the  act,  in  order  to  recover  attorney's  fees  on  a  contract  ante- 
dating the  act  itself.    Eikenberry  v,  Edwards,  82. 

2,    :  NOTICE  OF  LIEN  ENTERED  ON  JUDGMENT  DOCKET:  EFFECT  OF: 

REVERSAL  OF  JUDGMENT.  Where,  after  a  judgment  has  boen  pro- 
cured for  the  plaintiff  in  an  action,  nis  attorneys  enter  upon  t!io  ju  U'- 
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ment  docket  notice  of  their  claim  for  a  lien  for  their  fees  in  the  case, 
8uch  notice  creates  a  lien  not  only  upon  the  jadgment,  but  upon  any 
money  due  the  plaintiff  from  the  defendant  in  that  action.  And  so, 
even  where  the  judgment  is  reversed  on  appeal,  the  defendant  may 
not  settle  with  plaintiff  and  pay  him  the  amount  agreed  on,  and  thus 
defeat  the  lien  of  his  attorneys.  And  in  this  case,  where  a  defendant 
did  so  settle  and  pay,  held  that  it  was  still  liable  to  the  attorneys  for 
their  fees.     Winslow  v.  Cent.  Iowa  R'y  Co,,  197. 

3.  Limit  op' authority.    While  an  attorney  cannot  consent  to  a  judgment 

aj^rainst  his  client,  nor  waive  any  cause  of  action  or  defense  in  the  case, 
nor  settle  or  compromrse  it,  without  his  special  authority, 
yet  he  is  authorized  by  his  general  employment  to  do  all  acts 
necessary  or  incidental  to  the  prosecution  or  defense,  which  pertain  to 
the  remedy  pursued.  And,  in  the  application  of  this  rule,  held  that, 
where  a  client  was  a  party  to  two  suits  involving  substantially  the  same 
question,  it  was  competent  for  his  attorney  to  bind  him  by  an  agree- 
ment that  only  one  of  the  cases  should  be  tried,  and  that  the  judgment 
resulting;  from  such  trial  should  determine  the  kind  of  judgment  to  bo 
entered  in  the  other  case.    Ohlquest  v.  Farwell,  231. 

4.  Allowance  of  fees.    See  Attachment,  6. 

See  GHAlfPERTT,  1. 

BILL  OF  EXCEPTIONS. 
See  Practice,  1;  Practice  in  Supreme  Court,  22. 

BILLS  AND  NOTES. 
See  Promissory  Notes. 

BOARD  OF  SUPERVISORS. 

1.  County  not  bound  by  statements  of  when  not  in  session.    Sm 
County,  2. 

BURGLARY. 

See  Criminal  Law,  5,  7,  9. 

CARRIERS. 
See  Railroads,  22-26,  28,  29. 

CASES  IN  THE  IOWA  REPORTS  CITED,  FOLLOWED.  ETC. 


[The  figures  immediately  following  the  title  of  the  case  ahow  the  yolame  and  page  of  the 
Iowa  Reports  where  the  case  la  found ;  the  worda  In  Roman  type  indicate  the  i abject 
under  coaaideration;  and  the  Agarea  following  refer  to  the  page  in  thia  volume  where  the 
citation  ia  made.] 


A. 

Allen  V,  WegtUin^  09, 698.  Frandnlent  con- 
veyance :  Burden  of  proof.    444. 

Allen  V.  Wheeler^  64, 628.  Power  of  conrt 
to  eet  aside  verdict    215. 

Alexander  v.  Sally,  60,  192.  Vendor  and 
vendeo:  Tax  title.    786. 

American  Ins,  Co.  v.  Stratton,  69,  696. 
Sifirniug  aa  trustee:  Personal  Liability. 
285. 

Arm^fronq  v.  State  Ins,  Co.y  61, 212.  Con- 
tract of  insurance:  What  la  not.    342. 

A^hfrafl  tJ.  DeArmond^  44,  229.  Mortgage: 
Innocent  eubseqaent  purchaser.    1C3. 


B. 


Babcocfc  ff.  Wolf,  70,  676.  Judgment: 
Filed  after  Jndge^a  term  expired:  Valid- 
ity.   746. 

Baldwin  v.  St,  X.,  K.  A  N".  J?'y  Co.,  68,  81. 
Reporter^a  notes:  evidence  In  other  caae. 
635. 

Bank  of  State  of  Indiana  v,  Anderson, 
14,  644.  Mortgage:  Cancellation:  Snbte- 
quent  purchaser.    156. 

Bartow  v.  Ofiicago,  R,  T.  A  P.  B'y  Co-',  29, 
276.  Couveyauce  of  land:  Description. 
168;  Right  ot  way:  Easement.    169. 
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BmI  V,  Blair,  88, 818:  Oonyeyanoe  of  land: 

DesorlptiozL    168. 
Beck  «.  Beck,  6^  165.    Dower:  In  what 

land.    228. 
BerryhUl  v,  Byington,  10, 338.    Bond  for 

deed:  Action  for  pnrchaae-monej:  Ten- 
der.   286. 
Sesore  v.  Doth,  48,  211.     Qoltolalm  deed; 

Oatstanding  equities.    169. 
BUU  V,  Ottumwa,  85,  107.    Judgment  on 

ppeolal  yerdlct.    492. 
Batcher  v.  Hawkeye  Int.  Co.^  A7^  253.  Com- 

ponj  bound  by  agent^s  knowledge.    716. 
Bonce  v.  Dubuque  8t,  B^y  Co.,  53,  278. 

Carriers:  Oare  due  passengers.    567. 
Boone  County  v.  Jonet^  54,  699.    Statute  of 

limitations:  Surety  bound  with  principal. 

181. 
Bowert  v»  Hallock,  71,  218.    (ante.)    Tax 

deed:    Defeotive    notice:    Bedemption. 

247. 
Bowling  t.  Cook,  89,  200.    Mortgage:  Can- 
cellation :  Subsequent  purchaser.    156. 
Brown  v.  Bridget,  81,  145.    Trespass  on 

land:  Action  by  owner.    628. 
Bryan    v.    Brazil,    52,   850.    Plgning  as 

trustee:  Personal  UabiUty.    286. 
Burbank,  In  re  WUl  of,  68, 878.    Absolute 

bequest:  What  is.    622. 
Barge  v.  Cedar  Bapidt  S  M.  R.  Jf'y  Co.^  82, 

lOL    Besdssion  of  contract:  Conditions. 

295. 
Burleigh  v.  Piper,  61, 649.    Lery  on  grow- 


ing crops.    818. 


Burlington  Mut.  Loan  Att^n  v.  neid€r,iS», 
424.    Usury:  Who  may  plead.    6B. 

Burrows  v.  Lehndorfjt,  8,  96.  Assignment 
for  benefit  of  creditors.  What  Is.    126. 

Bush  V.  Workman,  64.  265.  Adultery: 
Prosecution:  Complaint  of  spouse.    848. 


Callahan  v.  Burlington  AM.  R.  R^y  Co., 
28,  662.  Respondeat  Superior:  When 
rule  applies.    882. 

Center  v,   Spring,    2,    288.    Attachment: 

•  Good  faith:  Question  for  jury.    239. 

Cerro  Gordo  County  v.  Wright  County,  59, 
485.    Jurisdiction  by  consent.    617. 

Chadbourne  v.  Oilman,  29. 181.  Mortgage 
foreclosure:  Place  of  suit.    617. 

Chambers  v,  Hubbard,  40, 482.  Morteage: 
Innocent  subsequent  nj^^ohaser.    168. 

Charlet  v.  Uaskins,  H,  471.  Statute  of 
Limitations.  Surety  bound  with  princi- 
pal.   181. 

Chicago  A  8.  W,  R*y  Co.  v.  Swinnev^  88, 
182.  Bight  of  way  oyer  homestead:  Wife*s 
concurrence.    169. 

City  of  Muscatine  v.  Keokuk  N".  L.  P. 
Co.,  45,  135.  Fraudulent  note:  Volun- 
tary payment:  Becoyery.    891. 

Clinton  Lumber  Co.  v.  MiUhtll,  61,  182. 
Evidence  on  appeaL   658. 

Coffin  V.  Qephart,  18, 266.  Jury:  Consider- 
ation of  extraneous  eTldenoe.    140. 

Collier  v.  French,  64,  577.  Attachment  on 
land:  How  made:  Evidence.    4S8. 

Conj^r  V,  Iowa  City,  66, 419.  Vacation  of 
town  plat.    161. 

Conner  v.  Long,  68, 296.  Appeal :  Contra- 
dicting record.    654. 

Cook  V,  Blair,  50. 128.  Depositions:  Ad- 
misslblU^of.    409. 

Corno^  V.  Fuller,  80,  213.  Mortgage:  Can- 
cellation: Subsequent  purchase.    156. 

CoUnn  V.  Wood,  25,  43.  Beat  estate:  Be- 
fulting  tru9t:  Evidence.    326. 
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Courtright  t.  Courtright,  68,  868.  Con- 
veyance: Mistake:  Beformation.    448. 

Covle  V.  Chicago,  M.  <ft  St.  P.  iry  Co.,  62,  . 
518.    Bailroads:  Bight  to  fence  in  towns. 
811,  814. 

Crane  v.  Guthrie,  47,  543.  Judgment 
against  estate:  How  enforced.    617. 

Crawford  v.  Newell,  23,  453.  Attachment: 
Notice:  Betum  of  writ.    488. 

Crosby  V.  Tanner,  40,  186.  Mortgage:  No 
consideration:  Bights  of  subsequent  pur- 
chaser.   358. 

Crouch  V.  Deremore,  59, 48.  Judgment  on 
special  verdict.    492. 

Curtit  V.  Broadwell,  66,  662.  Mechanic's 
Hen:  Prior  mortgage.    894. 

D. 

Davit  f>.  Burlington  S  M.  R.  R^y  Co.,  26, 
549.  Bailroads:  Bight  to  fence.    812,  314. 

DUkt  v.  Hatch,  10,  880.  Jurisdiction  by 
consent.    517. 

Dicjcton  V.  Harrit,  60,  727.  Promissory 
note:  Parol  to  vary.    617. 

DUtriet  of  Newton  v.    White,  42,   608. 

'  Judgment:  Modification  in  equity.    688. 

Downard  v.  Oroff,  40, 697.  Levy  on  grow- 
ing crops.    817. 

Drake  v.  Chicngo,  R.  I.  <%  P.  R*y  Co.,  63, 
802.  Obstruction  of  surface  water.  Lim- 
itation of  action.    606. 

Dunha m  v.  Isett,  16,  284.  Bailr<Mds:  Bight 
to  mortgage  property.    416. 

Durand  r.  Chicago  db  N.  W.  R'y  Co.,  26, 
669.    Bailroads:  Fences  in  towns.    8i8. 


R 

Sdgerly  v.  Farmers  Int.  Co.,  48,  587. 

Evidence  confined  to  issues.    889. 
Miken  berry  v.  Edtoardt,  67, 14.    No  estop- 
pel where  no  prejudice.    267. 
Bldridge  v.   KuefU,  27,  160.    Tax   deed: 

Statute  of  limitations     247. 
Xquilable  Life  Int.  Go.  v.  Oleaton,  66,  47. 

PUce  of    suit:    Mortgage    foreclosure. 

516. 
Bvant  V.   HawUy,  86,   88.     Partnership 

land:  Treated  as  personalty     825. 
Xwing  v.  Folsom^  67, 65.    Promissory  note: 

Parol  as  to  manner  of  payment.    618. 


Fair  V.  Brown,  40,  209.  Duty  of  vendee  to 
redeem  from  tax  sale.    786. 

Falconbury  v.  Ilravy,  86,  488.  Purchase 
from  fraudulent  grantor.  CKkkI  faith: 
Burden  of  proof:  Consideration:  Evi- 
dence.   886. 

Farwellv.  Howard,  06,981.  Assignment 
for  benefit  of  creditors:  What  is  not 
126. 

Findley  v.  Stewart,  46,  666.  Statute  of 
limitations:  Fraud.    181. 

First  Nat.  Bank  v.  Elmore,  62,  641.  Per- 
sonal property:  What  is.    614. 

Fort  Maditon  Lumber  Co.  v.  Batavian. 
Bank,  71,  270.  {ante.)  Transfer  of  cor- 
poration stocks.    760. 

Foutt  V.  Pierce,  64,  7L  Habeas  corpus:  Or- 
dinary action:  Evidence  on  appeaL    556. 

FHnk  V.  Coe,  4  Ow  O.,  655.  Carriers:  Duty 
to  passengers     567. 

Fromme  v.  .Jones,  13,  474.  Assignment  for 
benefit  of  creditors:    What  is  not.    126. 
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'  Oag$  V.  Parry^  99,  605.  Assignment  tor 
benefit  of  creditors:  What  is  not,  136, 
127. 

Oardner  V.  Burlington^  C,  B,  <t  .Y.  B^y 
Co.,  68, 688.  Personal  inlnry:  Instroo- 
tlons  as  to  oost  of  medical  attendance. 
46. 

Garlick  v.  MUs.  ValUy  Int.  Co.,  44.  653. 
Insurance:  Forfeiture  bj  non-payment 
of  premium.    401. 

GarreUon,  v.  Hay$^  70, 19.  Oourt:  No  juris- 
diction without  petition,    434. 

German  Bank  v,  ScMoth,  69,  816.  Me- 
chanic's lien:  Prior  mortgage.    9H. 

GUman  v.  Sioux  City  <ft  Fac.  B^y  Co.^  63 
399.  Bailroads:  Bight  to  fence  in  towns. 
814. 

Goode  V,  Cummingt,  85, 67.  Foreclosure: 
Redemption:  What  amounts  to.    748,  744. 

Grant  v.  City  qf  Davenport^  86,  896.  Stat- 
utes: Application  to  (ntles  under  special 
charter.    535. 

Gray  r.  JfcLaughlin,  36,  379.  Evidence: 
Statement  of  physician  as  to  injury.    78. 

H. 

Hammer  V,  Bailroad  Co.^91y  66.  Judg- 
ment on  special  verdict    493. 

Hammond  v,  Sioux  City  S  Pac.  B'^y  Co^ 
49,430.  Contributory  negligence:  Ques- 
tion for  Jury.    80,  835. 

Hardin  t,  Branner,  35, 864.  Judgment  on 
special  verdict.    493. 

Harrie  v.  Royal  Canadian  Int.  Co,^  58, 
336.  Insurance:  Forfeiture  by  non-pay- 
ment of  premium.    486. 

Harrigon  v.  Charlton^  43, 578.  Exceptions 
to  instructions:    When  taken.    336. 

Harrlton  v.  Kramer^  8, 563.  Sheriff*^  deed 
delayed:  Purchase  from  debtor.    836. 

Hecht  V.  Dettman^  56, 679.  Levy  on  grow- 
iog  crops.    818. 

Ht^ner  t).  Browhell,  70, 691.  Promissory 
note :  Signing  as  trustees  :  Personal  lia- 
biUty.    581. 

Heinrieht  v,  Terrell,  65,  735:  Title  by  ad- 
verse possession :  Nature  of.    387. 

Henderson  v,  C/it'«r,38,30.  Tax  deed:  Stat- 
ute of  limitations.    347. 

Hewitt  V.  Bankin,  41,  85.  Status  of  part- 
nership property.    67. 

Hodgon  v.  Green^  56,  788.  Deed :  Oonsid- 
eration:  Recitals:  Evidence.    836. 

Hoop  wood  V.  Cor  bin,  63, 318.  Contract  by 
agent:  Specific  performance.    831. 

Horuman  t,  Todkunter^  13,  380.  Second' 
ary  evidence:  Foundation.    159. 

Howe  Machine  Co,  v.  Stiles,  58,  434.  Sec- 
ondary evidence:  Foundation.    169. 

Hunt  V,  Bowland,  33, 68.  Tax  sale:  Doty 
of  vendee  to  redeem.    785. 


In  re  Witt  ofBurbank,  69,  878.     Absolute 

bequest:  what  is.    633. 
Iowa  Homestead  Co.  v.  Buncombe,  51, 535. 

Evidence:  Error  without  prejudice.    581. 
Iowa  Loan  db  Trust  Co,  v.  Day,  63,  459. 

Place  of  suit:    Mortgage  foreclosure. 

516. 


Jewel  V.  N'eidy,  61,  399.  Attorney:  Agree- 
ment tor  contingent  fee.    199. 

Johnson  V.  Chicago,  B.  I.  eft  P,  B'y  Co.. 
55,  707.  Defective  fence:  Burden  of 
proof.    303. 


Johnson  0.  Johnson,  59,  586.  Oonveyanoe: 
Consideration:  What  constitutes.    580. 

Jordan  v.  State  Ins.  Co.,  64, 316.  Insur- 
ance :  Company  bound  by  agent's  knowl- 
edge.   716. 

K. 

Kellogg  v.  Payne,  31,  fSl^S  Bespondeat 
superior:  When  rule  applies.    883. 

Kellow  V,  Iowa  Cent.  B*y  Co,  68,  470. 
Carriers:  Care  due  passengers.    567. 

Kempton  v.  State  Ins.  Co.,  63,  88.  Insur- 
ance: Hale  of  property:  What  is.  535, 
688. 

Kirbyv.  Landls,  54,  150.  Surety:  Dis- 
charge by  extension.    669. 

Kline  v.  Kline,  57,  886.  Habeas  corpus: 
Ordinary  action:  Evidence  on  appeal. 
556. 

Knapp  V.  Sioux  City  <*  Pac.  B*y  Co.,  65, 
91.  Personal  injury:  Proximate  cause. 
45,47. 

Kohn  V.  Clement.  58,  589.  Assignment  for 
benefit  of  creditors.    What  is  not      106. 

Krebs  V.  Minneanolis  A  St.  L.  B''y  Co., 
64,670.  Contril^tory  negligence:  Ques- 
tion for  Jury.    80. 

Kruidenier  v.  Shields .  70, 438.  Jury:  Lim- 
ited to  record  evidence.    140. 

Kuhn  V.  Chicago,  B.  I.  <ft  P.  B'^y  Co.,  43, 
430.  Railroads:  Speed  of  train:  Question 
for  Jury.    39. 


Lamb  V.  First  Presb.  Soc.,70, 137.  Judg- 
ment on  special  verdict.    493. 

Limpson  v.  Arnold,  19,  479.  Assignment 
for  benefit  of  creditors:  What  is  not  136. 

Lazier  v.  Uoran,  65,  75.  Promissory  note: 
Payment.    865. 

Leav.  Woods,  en, 90i.  Dower:  How  barred 
by  husband  alone.    390. 

Lorenten  v.  Preston,  58,  580.  Vacation  of 
town  plat.    151. 

Lormer  v.  Altyn,  64,  735.  Chattel  mort- 
gage: Description.    87. 

Love  V.  Cherry,  34, 304.  Domicile  and  resi- 
dence distinguished.    555. 

Lucas  V.  Hart,  6, 415.  No  estoppel  where 
no  prejudice.    367,  400, 699. 

Lambert  v.  Palmer,  39, 104.  Evidence  con- 
fined to  issues.    839. 

Lumpkin  v.  Snook,  68,  515.  Judgments: 
Modification  in  equity.    688. 


Martin  v.  Knapp,  67, 836.    Levy  on  grow- 
ing crops.    818. 
'  Mast  V.  Pearce,  68, 579.    Written  warranty : 

Evidence  of  parol  warranty.    161. 
Mayfletd  v.  Maasden,  69, 517.    Homestead: 

^Dist  exempt  as.    574. 
Mculanaham  v.  McKinley,  53,  333.    Con- 
tract: Rescission  for  fraud.    739. 
McClure  v.  Burris,  16,  691.     Mortgage: 

Cancellation:  Subsequent  purchaser.  156. 
McCormick  v.  Chicago,  B.  J.  <ft  P.  B*y 

Co.,  47,  847.    Trespass  on  land:  Action  by 

owner.    628. 
McCready  v.  Sexton,  39,  856:    Tax  deed. 

Statute  of  Limitations.    347. 
McDonald  V.  Chicago  <ft  y.  W.  B*y  Co.^ 

36, 134.    Personal  injury:  Evidence:  Life 

tables.    49. 
McDonald  v.  Chicago  <ft  y.  W.  Bailroad 

Co.,  29, 174.    Attorney:   Agreement  for 

contingent  fee.    199. 
MclJUne   «.    Bonn,   70,   75X   Intoxicating 

liquors:  Nuisance:    Ck»stttntioinallty  of 

statute.    761. 
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MeLane  v.  .McM,  69,  401.  Intoxicating 
liqaors:  Mulsanoe:  Federal  qnestion.  188. 

McLoiny  V.  dicQregor^  61,  717.  Injury  on 
walk:  OoQtribntory ne^lgenoe.    635. 

Mercer  v,  Mercer^  39,  657.  Oonreyanoe: 
Oonaideratlon:  What  oon8titate§.    680. 

Meyer  v,  Emn$,  66,  179.  OonsideraUon: 
Wliat  constltntes.    680. 

MUner  V.  arose,  66,  '232.  Appeal  from 
justice:  Amount  Inrolred.    676. 

Muter  V,  Clark,  97, 325.  Usury:  Who  may 
plead.    68. 

Miiler v.  Mut, Ben^ Ufe Tne. Co., 81,  216. 
Oompany  bound  by  agent's  knowledge. 
716. 

Minnesota  A  /.  8.  R^y  Co.  v.  fflame,  69, 
601.  Bailroadaidtax:  Defect  in  clerk's 
certifloate:^  Refusal  to  lery.    691. 

Mitchell  V.  laub,  69, 86.  Appeal:  Certify- 
ing evidence :  Time.    485. 

Montgomery  v,  Oibbs,  40,  652.  Bond  for 
deed:  Foreclosure:  Tender.  233;  Defense 
of  defective  title:  Bemoval  of  encum- 
brance. 288;  Rescission  of  contract:  Oon- 
ditions.    296. 

Moore  v.  Walker,  46,  164.  Attachment  of 
corporation  stock.    277. 

Morrow  v.  Small,  83,  118.  Jurisdiction: 
Petition  to  wrong  court   424. 

Morrow  v.  Weed,  4,  89.  Jurisdiction: 
Must  be  inroked  by  petition.    424. 

Malholland  v.  Des  Moinee,  A.  db  W.  B*y 
Co  ,  60, 740.  Railways  on  streets:  Dam- 
ages: Mode  of  recorery.    642. 

Mandhenk  v.  Central  Iowa  R^y  Co,,  97, 
718.    Railroads:  Oattle  guards.    312. 

Murphy  V.  Crieghton,  45, 179.  Fraudulent 
note:  Voluntary  paymeat:  Recorery.  891. 

Muscatine  Western  JS'y  Co.  v.  ilorton,  38, 
88.  Railroad  aid  tax:  Obligation  to  tax- 
payers.   416. 

N. 

XalH  L\fe  Tns.  Co,  v.  Olmstead,  62,  364. 
Usury:  Who  may  plead.    68. 

Nelson  v,  Chicago^  R.  /.  A  P.  iJ'y  Co., 
38,661.  (Orerruled.)  Personal  injury: 
Life  tables  as  erldence.    49. 

Nevan  v.  Roup,  8, 207.  Depositions:  When 
admissible.    409. 

Nickson  V.  Blair,  69,  681.  Filing  petition  : 
What  necessary.    290. 

Nolan  V.  Grant,  63, 892.  Mortgage:  Inno- 
cent subsequent  purchaser.    163. 

Nuckolls  V.  Fence,  62,  681.  Levy  on  ma- 
ture crop*  as  personalty.    318. 

o. 

O'Eaaan  «.  Clinesmith,  24, 249.  Trespass 
on  land:  Actioa  by  owner.    628. 

Othmer  Bros.  v.  Clifton,  69, 656.  Mechanic's 
lien:  Rights  of  subcontractors.    361. 

Posh  V.  Weston,  62,  675.  Personal  prop- 
erty: InvaUd  conditional  sale.     148. 

Pearson  v.  Maa^d.  47,  135.  Appeal: 
Contradicting  reoora.    654. 

Perry  v.  CoUingham,  63. 41.  Jury:  Limit- 
ed to  record  evidence.    140. 

Phelps  V.  Fockler,  61,  840.  Mortgage:  Pre- 
existing debt:  Purchase  money :  Priority. 
187. 

Player  V.  Burlington,  C.  R.  S  N.  R'y  Co^ 
62,  728.    Injury  to  passenger  on  box  car. 

Port  V.  Embree,  64,  14.  Consideration: 
Extension  of  time.    187.  i 


Porter  v.  Greene,  4,  67L     Mortgagee  Is 

purchaser.    187. 
Parsley  v.  Hayes,  22,  11.     Conveyance  of 

land:  Description:  Sufliclency.    168. 


Reed  v.  CMcago,  R.  I.  S  P.  R^y  Co.,  67, 

23.    Personal  injury:  Instructions  as  to 

recovery  for  madical  attendance.    46. 
Rhodes  V.  McCormack,  4,  868.    Homestead: 

What  exempt  as.    674. 
Rice  V.  Nelson,  27, 1^.    Tax  sale:    Duty  of 

vendee  to  redeem.    736. 
Rice  V.  Plymouth  County,  48, 186.    Acts  of 

supervisors  when  not  In  session.    204. 
Roberts  v.  Vorbin,  26,  816.      Assignment: 

Unaccepted  order.    89. 
Rogers  v,  Chicago  <t  N.  W.  R'*y  Co*,  26, 

658.     Railroads:  Fences  in  towns.    813, 

814.  • 

R aggies  v.  Town  qf  Nevada,  63, 186.    De- 

fective  sidewalk:  Notice  to  town.    80. 
Rush  V.  Fro  At,  49,  183.    Pending  of   other 

action:  Removal  of  bar.    807. 

s. 

Sales  V,  Western  Stage  Co.,  4,  647.  Car- 
riers: Care  du»  passengers.    667. 

Santo  V.  State,  2, 165.  Proceeding  against 
liquors:  Criminal  action.    216. 

School  Diet.  V.  Rogers,  8,  816.  Bond  for 
deed:  Action  for  purchase  money:  Ten- 
der.   283. 

Seltz  V.  Belden,  48,  451.  Attachment:  Ac- 
tion on  bond:  Evidence.    236. 

Shepherd  v.  Gilroy,  46,  193.  Written  war- 
ranty: Evidence  of  parol  warranty.    161. 

Shropshire  v.  Long,  68,  637.  Settlement  of 
estate:  Probate  jurisdiction  exclusive. 
517. 

Silly  man  v.  King,  86, 207.  Purchase  from 
fraudulent  grantor:  aood  faith.  Burden 
of  proof:  Consideration:  Evidence.    336. 

Simonson  v.  Chicago,  R.  /.  <ti  P.  R'y  Co., 
49,  t^.  Personal  injury:  Life  tables  as 
evidence.   49. 

Singers.  M.  Co.  v.  Holcomb,  40. 33.  Per- 
sonal property:  Invalid  conditional  sale. 
148. 

Smith  V.  Bunion,  42, 48.  Quitclaim  deed: 
Outstanding  equities     169. 

Smith  V.  McLean,  24, 822.  Chattel  mort- 
gage :  Description,  694. 

Smith  V.  Watson.  28,  2ia  Petition:  In- 
voking jurisdiction :  What  suffldent.  424. 

Sowden  v.  Craig,  26, 166.  Personal  proo- 
erty:  What  is.    614. 

Spargur  v.  Hall,  62,  498.  Contract:  Un- 
due influence:  Burden  of  proof.    679. 

Spray  v.  Thompson,  9, 40.  Want  of  juris- 
diction:  May  be  raised  on  appeal.    643. 

Stafford  «.  Fetters,  65,478.  Conveyance: 
Mistake:  Reformation.    448. 

Stafford  v.  Oskaloosa,  57.  748.  Personal 
injury:  Instructions  as  to  recovery  for 
medical  attendance.    46. 

State  «.  Bryan,  4, 849.  Proceeding  to  con- 
demn liquors:  Criminal  action.    216. 

Siat€  V.  Callendine,  8, 288.  Dismissing  part 
of  indictment  after  trial  begun.    13. 

State  V.  Donovan,  61, 278.  Adultery:  Com- 
plaint  of  spouse:  Evidence.    843,  344. 

State  V.  Finger,  46,  23.    Legislation  ^'  as  to 

•  powers  of  cities:"  Chap..ll6,  Laws  of  1876. 
585. 

State  V.  Glllick,  7,  811.  Homicide:  Pre- 
sumed to  be  voluntary.    75L 
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StaU  V.  Cfordon,  8, 410.   XiJriminal  oTidenoe: 

<h>od  character:  Bebuttol.    887. 
State  V.  H$nke,  68,  457.    Adultery:  Oom- 

plaint  of  eponse:  Evldenoe.    848. 
State  V,  Houte^  6S,  460,    Obtaining  flgna- 

tore  bf  false  pretense:  Venue.    687. 
Slate   V,  Intoxicating  Liquors,   40,    96. 
.  Orimlnal  action:  316. 
Stearns  v,  Hollenbeclt,  38,  660.    Duty  of 

vendee  to  redeem  from  tax  sale.    735. 
Stewart  v.  Burlington  <ft  M.  i2.  R^y  Co,, 
'  11,62.    Jury:  Limited  to  record  evidence. 

140. 
StodghUl  V.  Chicago,  S,  /.  S  P.  R'y  Co., 

63,  341.    Diversion  of  water:  Limitation 

of  action.    609. 
Stone  V.  Hawkeye  Ins*  Co,,  68, 787.    Fraud: 

Evidence  of  good  character  to  rebut: 

Company  bound  by  agents  knowledge, 

716. 
Stucksleger  v.  Smithy  27,  286.    Pleading: 

Denial  of  amount  claimed.    864. 
Stall  V,  Moore,  70,  149.    Tax  snliy  Notice 

to  redeem:  Proof  of  service.    610. 
Swart*  t.  Ballon,  47, 188.    Deed:  arantee 

blank:  Authority  to  insert    878. 

T. 

Taylor  v.  Kier^Si,  646.    Evidence  on  ap- 

peaL    668. 
Thornburg  v.  Madren,  88,  880.    Surety: 

Estoppel  of  creditor.    670. 
Throckmorton  v,  Bider,  43,  84.    Purchase 

from  fraudulent    grantor:  Oood  faith: 

Burden  of  proof.    836. 
Thorpe  V.  Fowler,  57.  541:  Personal  prop- 
erty: Invalid  conditional  sale.    143. 
Tillman  v,  ^ou^maa,  68,  450.    Settlement 

of  estate:  Probate  jurisdiction  exclusive. 

617. 
Townsend  v.  Wisner,  62,  672.    Motion  to 

change  record:  Notice.    606. 
Truloch  V.  Bentley,  67,  603.    Tax  Deed: 

Statute  of  Limitations.    246. 
TuUle  V.  Chicago,  B.  I.  <ft  P.  B'y  Co,,  48, 

236.    Personal    injury:   Proof  of  care. 

566. 

V. 

Vanhom  v,  Litchfield,  70, 11.  Bemoval  of 
causes:  Ckmtroverting  petition.    437. 

Van  Orsdol  v,  Burlington,  V.  B.  A  If,  B^y 
Co,,  56,  470.  Obstruction  of  water:  Lim- 
itation of  action.    609. 

Van  Patten  v.  Burr,  52, 518.  Assignment 
for  benefit  of  creditors:  What  is.    126. 

Varnum  tL  Shuler,  69, 92.  Tax  title:  Who 
may  question.    263. 


Viele  V,  Germania  Ins,  Co,,  36,  9.  For- 
feiture of  policy:  Revival  by  waiver. 
715. 

Vimont  v,  C.  S  y.  W,  B'y  Co.,  64, 618  and 
69,  296.  Personal  Injury:  Action  by  as- 
signee.   720. 

w. 

Wales  V,  City  <^  Muscatine,  4,  302.  Cor- 
porations:   When  regarded  as  persons. 

Walker  v.  Farmers'  Ins.  Co,,  61,  679. 

Contact  of  insurance:  What  is  not.     342. 
Warner  v.  Jameson,  62, 70.    Personal  prop- 
erty: Conditional  sale:  Notice.    143. 
Waters  v.  Vase  Co.  Bank,  65,  234.    Chattel 

mortgage:  Lien  on  proceeds.    88. 
Watrous  v.  Miss,  Valley  In*.  Co,,  85,  682. 

Insurance:  Forfeited  by  non-payment  of 

premium.     404. 
Waison  V.  Phelps,  40,    482.       Quitclaim 

deed :  Outstanding  equities.    169. 
Watson  V.  Van  MeUr,  48.  76.    No  reversal 

for  nominal  damages.    523. 
White  f).  Savery,  50,  515.    Evidence:  Error 

without  prejudice.    680. 
Wilson  V.  Cpnklin,  22,  462.    Irregular  re- 
demption :  Validily.    835. 
Wilson  V.  Dee  Moines,  O,  <fe  8,  B*y  Co,^Vl, 

609.  Bailways  on  streets:  Damages:  Bem- 

edy.    642. 
Wing  V.  Click,  66,  478.    Signing  as  trustee: 

Persona]  Liability.    285. 
Win  ton  v,  Sherman,  20,  296.    Bond  for 

deed:  Foreclosure:  Tender.    385. 
Wol/v.  Chandler.  68,  569.     Fraudulent 

conveyance:  Burden  of  proof.    444. 
Wood  V,  C,  M.  <ft  St.  P,  B'y  Co.,  68,491. 

Authority  of  station  agent.    740. 
Woolsey  v,   Williams,  84, 413.     Evidence 

confined  to  issue.    339. 
Wright  V,  Ditzler,  64,  620.     Homestead: 

What  exempt  as.    574. 
Wright  t.  III,  A  M.  Tel.  Co.,  30, 196.    Jury: 

Jiimlted  to  record  evidence.    140. 


Tani  V.  Harvey,  66, 421.   Chattel  mortgage: 

Description.    604. 
York  V.  Clemens,  4l,  95.    Real  estate:  Ee- 

solting  trust:  Parol  evidence.    325. 
Young  v.   Tucker,  89,  696.     Judgments: 

Modification  in  equity.    638. 

z. 

Zinck  V.  PhoBniz  Ins,  Co,,  60, 366.     Evi- 
dence confined  to  Issues.    339. 


CERTIORARI. 
See  Appeal,  3. 

CHAMPERTr. 

What  is  not:  contingent  fee.  A  contract  between  an  attorney  and 
his  client  that  the  former  shall  have  for  his  compensation  one- third  of 
the  amount  that  may  ultimately  be  recovered  in  an  action,  the  attorney 
to  pay  no  costs  or  expenses,  except  his  own  personal  expenses,  is  not 
champertous.  {McDonald  v.  Railroad  Co,,  29  Iowa,  174,  and  Jewell  v, 
Neidy,  61  Id.,  299,  followed.)    Winslow  r.  Cent,  Iowa  R'y  Co.,  197. 

CHANGE  OP  VENUE. 
See  Practice  and  Pboc^uuk,  4;  Venue,  paasim. 
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-   CHARACTER. 
See  Criminal  Law,  15, 19;  Evidence,  2. 

CHATTEL  MORTGAGE. 

1.  Op  H0R8E  AND  EARNINGS:  FUTURE  EARNINGS.    A  chattel  mortRa^ 

upon  a  howe,  wh  ch  provided:  '*  This  mortgage  to  cover  all  eaminffs 
or  the  horse,  whether  by  premiums  or  otherwise,"  held  not  to  include 
premiums  earned  after  the  execution  of  the  mortgage.  (Lormer  v. 
Allyn^  64  Iowa,  725,  followed  in  principle.)    Mc Arthur  v.  Garman,  84. 

2.  Recovery  of  proceeds:  proof  of  balance  dub.    Where  an  inter- 

venor  in  a  garnishment  proceeding  claimed  the  attached  fund  as  the 
proceeds  of  the  sale  of  chattel  property  on  which  he  held  a  mortgage, 
but  he  failed  to  prove  for  how  much  the  mortgage  was  given,  and  it 
appeared  that  $700  had  been  paid  on  it,  held  that  he  could  not  recover, 
bev^ciuse  it  did  not  appear  that  the  mortgage  was  not  fully  paid.  Poole 
V.  CarhaH,  37. 

3.  Description  of  property.    The  description  of  the  property  covered 

by  a  chattel  mortgage  wds  as  follows:  *'  Fifty  head  of  steirs  about  (20) 
months  old,  now  owned  by  me,  and  in  my  possession  on  my  farm  in 
Independence  township.  Jasper  county,  Iowa.'*  Held  sufficient  as 
against  subsequent  purchasers  from  the  mortgagor,  even  though  one  of 
the  purchasers  bought  some  of  the  cattle  in  Clear  Creek  township,  where 
they  were  in  charge  of  the  mortg^or's  agent,  on  a  part  of  his  &rm, 
which  lay  partly  in  Independence  and  parUy  in  Clear  Creek  township. 
Kenyon  v.  Tramel,  693. 

4.  Fraud:  evidence  to  support  finding  of  court.    Burdettev,  Wood- 

worth,  753. 

See  Personal  Property,  1;  Sales,  1,  2;  Surety,  8. 

CIRCUIT  COURT. 
1.  Jurisdiction  of  appeal  froh  justice.    See  Appeal,  11. 

CITIES  AND  TOWNS. 

1.  Injury  on  sidewalk:  notice  of  defect:  evidence.  If  a  walk  is 
continuously  unsafe  ^or  sixty  feet,  and  an  injury  occurs  to  a  pedestrian 
at  one  end  of  such  distance,  evidence  of  the  condition  of  the  walk  for 
the  whole  distance  may  be  introduced,  in  an  action  against  the  town  by 
the  person  injured,  for  the  purpose  of  showing  that  the  defendant  should 
have  known  of  its  condition.  (Ruggles  v.  Town  of  Nevada,  63  Iowa, 
185,  distinguished.)    Armstrong  v.  Town  of  Ackley,  76. 

2. :  action  to  recover:  defects  must  be  proved  as  alleged. 

In  an  action  to  recover  for  an  iivjury  occasioned  by  a  defective  sidewalk, 
it  is  not  sufficient  to  prove  that  the  walk  was  unsafe  at  the  place  of  the 
accident,  but  plaintiS  muFt  prove  the  specific  defects  alleged  in  the 
petition.    Id, 

3.  Restraining  disorderly  houses.    Under  the  power,  given  by  §  456 

of  the  Code,  to  "repress  and  distrain  disorderly  houses.''  a  city  has 
authority  by  ordinance  to  make  it  an  offense  t>  visit  such  houses.  State 
V.  Botkin,  87. 

4.  VACATroN  of  plat:  who  may  vacate:  "  proprietors:'*  code,  §§563, 

564.  Under  the  provisions  of  gg  563  and  564  of  the  Code,  not  only  the 
original  proprietors  of  a  town  plat  may  vacate  the  same,  or  a  portion 
thereof,  but  persons  who  have  acquired  title  from  such  original  pro- 
prietors may  exercise  th3  power  cjnforreJ  by  tha  statute.    (Compare 
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Lorenzen  v.  Preaton,  53  lowra,  580,  and  Conner  r.  Iowa  Citif,  66  Id.,  419.) 
McQrew  v,  Lettsville,  150. 

5.  — — :  EFFECT  OS  CORPORA.TION  BOUND  vuiES.    The  vacafeion  of  a  por- 

tion of  a  town  plat  doe)  not  have  tho  effect  to  take  the  vacated  portion 
out  of  the  corporation.    Id, 

6.  RrvAL  VILLAGES  IN  ONE  CORPORATION*-  SEVERANCE.    Where  a  small 

villagfO  became  incorporated,  and  included  territory  two  miles  long  and 
one  mile  wide,  and  a  rival  village  afterwards  sprang:  up  in  another  por- 
tion of  the  territory  so  mcluded,  and  the  interests  cf  the  villages,  whose 
centers  were  about  a  mile  apart,  were  antagonistic,  and  the  land  lying 
between  them  was  not  platted  or  used  for  town  purposes,  held  that  a 
petition  by  the  people  of  the  new  village,  under  §§  440-446  of  the  Cod*», 
for  a  severance  of  their  territory  from  the  corporation,  was  properly 
granted.    Ashley  v.  Calliope,  466. 

7.  Debt  of:  what  constitutes:  constitutional  limit:  sewer  tax.  A 

contract  entered  mto  by  a  city  for  the  building  of  a  sewer,  whereby  the 
contractor  agrees  to  accept,  in  full  -eatisftvction  for  the  whole  work,  certifi- 
cates of  assessment  made  upon  the  property  adjacent  to  the  sewer,  held 
not  to  create  adebt  against  the  city  within  the  me<ining  of  Article  11.  §  3, 
of  the  constitution,  limiting  the  lawful  indebtedness  of  a  city  to  five  per 
cent  of  the  value  of  its  taxable  property.    Davis  v.  Des  Moines^  500. 

S.  Stbfpino  in  hole  by  sidewalk:  contributory  negligence,  a 
pedestrian  on  a  sidewalk  who  voluntarily  and  without  necessity  steps 
from  the  walk,  without  knowing  that  he  can  do  so  with  safety,  and  steps 
in  a  hole  near  the  walk,  and  is  thereby  injured,  is  guilty  of  contributory 
negligence,  and  cannot  recover  of  the  city.  (Compare  McLaury  i\  Ciiy 
of  McGregor^  54  Iowa.  717.)    Alline  v,  Le  Mars,  654. 

9.  Injury  on  walk:  measure  of  damages.    See  Damages,  6. 

See  Railroads,  6. 

CLERK  OF  COURTS. 

1.  Salary  and  fees  of.    An  officer  is  entitled  to  charge  and  receive  only 

such  fees  as  the  statute  provides  as  compensation  for  the  services  he  may 
perform.  Accordingly,  the  fees  of  a  clerk  of  the  courts  are  defined  and 
limited  by  §  3781  of  the  Code,  and  reporter's  and  jury  fees  and  marriage 
license  febs,  collected  b^  him,  not  being  included  m  said  section,  are  no 
part  of  his  compensation;  neithar  is  b^  entitled  to  extra  compensation 
tor  a  necessary  rearrangement  of  the  papars  and  records  of  b»'s  odice, 
nor  for  issuing  jurors*  certificates  to  the  auditor  for  the  fees  of  jurors. 
Palo  Alto  Co.  V,  Burlingame,  201  . 

2.  Fees  of  for  settling  estates.    See  Estates  of  Decedents,  1. 

CODE. 
See  Statutes  Cited,  Construed,  etc. 

COLLATERAL  SECURITY. 
See  Mortgage,  7;  Promissory  Note,  9. 

COMPENSATION  OF  OFFICERS. 

See  Clerk  of  Court,  1;  Estates  of  Decedents,  1. 

CONSIDERATION. 

See  Conveyance,  4,  5;  Mortgage,  3,  6;  Promissory  Note,  7,  10;  Spe- 
cific Pekformancb,  3. 
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CONSTITDTIONAL  LAW. 

1.  Limit  OF  DEBT  OF  MUNICIPAL  CORPOR  VTIONS.    Sfee  Cities  and  Towns,  7 

2.  Prohibitory  liquor  law.    See  lafcoxicatiog  Liquors,  6. 

CONSTRUCTION. 
See  Contracts,  5;  Will,  2,  3. 

CDNTINUANCE. 

1.  Absbnt  witness:  DISMISSAL  of  I83UR.    A  continuance  askcd  by  defend- 
ant on  the  ground  of  the  abienc3  of  a  witaeaa  is  properly  refused  when 
.     the  plaintiff  dismisses  the  only  issue  to  which  his  testimony  would 
relate.    Herd  v.  Herd,  497. 

See  Practice  and  Procedure,  11. 

CONTRACTS. 

1.  Incapacity  and  undue  influence:  relief  in  EquyrY.    The  acfci 

and  contracts  of  persons  who  are  of  weak  undeistanUiog,  and  who  are 
thereby  liable  to  imposition,  will  be  held  void  in  couits  of  equity,  if  the 
nature  of  the  act  or  contract  justifies  the  conclusion  that  the  party  has 
not  exercised  a  deliberate  judgment,  but  that  he  has' been  imposed 
upon,  circumvented,  or  overcome  by  cunning  or  artifice  or  undue  mfla- 
ence;  and  held  that  the  facts  of  this  case  (see  opinion)  in  which  plaint- 
iff and  her  husbaod  were  induced  to  convey  their  homestead  for  a  pat- 
ent right,  worthless  in  their  hands,  bring  it  clearly  withm  the  rule  above 
stated.    Clough  v.  Adams,  17. 

2.  Fraud:  peculiar  knowledge  of  one  party:  evidence.    Plaintiff 

assigned  to  defendant  a  contract  for  the  purchase  of  land,  which  he 
knew  had  been  forfeited.  Defendant,  failing  to  get  the  laud,  had  a  set- 
tlement with  plaintiff,  wherein  plaintiff  gave  defendant  his  promissory 
note.  Plaintiff  now  seeks  to  recover  of  defendant  on  the  ground  that 
defendant  deceived  him  by  false  statements  hs  to  what  it  would  be  nec- 
essary to  pay  to  secure  the  land  and  avoid  the  forfeiture;  and  that 
defendant  was  possessed  of  knowledge  in  the  matter  not  possessed  by 
him.  Held  that  plaintiff's  knowledge  of  the  forfeiture  was  a  comp'ete 
answer  to  all  his  allegations  of  fraud,  and  that  he  could  not  recover. 
King  v.  Williams,  74. 

3.  Signing  as  trusteh:  parol  to  disclose  capacity:  who  liable. 

Where  one  signs  a  contract  as  trustee,  and  there  is  nothing  on  the  face 
of  the  contract  to  indicate  for  whom  he  is  trustee,  parol  evidence  is  not 
admissible  to  show  such  fact,  and  he  is  personally  liable.  (See  eases 
cited  in  opinion.)    Stevenson  v.  Polk,  278. 

4.  Offer  to  sell  land:  acceptance.    An  offer  by  a  resident  in  New 

York  to  sell  land  in  Iowa- for  four  dollars  per  acre,  means  four  dollars 
per  acre  cash,  paid  in  New  York,  and  the  offer  is  not  accepted  by  an  . 
uflrreement  to  take  the  land  at  four  dollars  per  acre  payable  at  Des 
Moines  upon  the  delivery  of  the  deed.    Qilhei-t  v.  Baxter,  327. 

5.  Construction:  sale  or  security.    B.  &  G.  had  contracted  to  build  a 

court  house  for  the  defendant  county,  and  had  purchased  materials 
therefor  of  W.,  but  had  not  paid  for  the  materials,  and  nothing  was  yet 
due  from  the  defendant  on  the  contract.  Tn  order  to  make  a  pajment 
on  the  materials  out  of  the  contmct  price  of  the  building,  B.  &  U.  and 
W.  made  a  bill  of  sale  of  the  materials  to  defendant,  whereupon  defend- 
ant paid  to  W.,  to  be  applied  on  the  price  of  the  material^,  (which  was 
f  1,900,)  the  sum  of  $4M)  of  the  contract  price  of  the  building.    After. 
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ward?.,  defendant  made  further  payments  to  W.  upon  orders  roadebv  B. 
&  G.,  but  the  materials  were  nevtr  fully  paid  lor.  Held  that  the  bill  of 
Bale  was  not  a  transfer  of  the  title  of  the  materia's  from  W.  to  the 
defendant,  because  W.  had  already  transferred  his  title  to  B.  &  G.,  but 
that  the  effect  of  the  writinjf  (for  the  particulars  of  which  see  opinion; 
was  o.nly  to  secure  the  defendant  for  an  advance  of  J 150  of  the  contract 
price  Defore  it  was  due,  and  that  W.  could  not  recover  of  the  defendant 
the  unpaid  portion  of , the  price  of  the  materials.  WiUon  v.  Palo  Alto 
Co.,  851. 

6.  Mistake:  beforhation.    The  evidence  in  this  case  fsee  opinion)  held 

to  establish  that  there  was  a  mutual  mistake  in  the  reduction  to  wriiinflr 
of  the  contract  between  the  parties  for  an  exchange  of  lands;  and  the 
decree  of  the  court  below,   reforming  and  enforcing  the  contract,  is 
i       affirmed.    Hallam  v.  CorletU  446. 

7.  Fraud  and  mistake:  rbforbiation.    Plaintiff  purchased  of  defend- 

ant a  certain  hotel  property,  which  defendant  showed  to  her,  but  she 
did  not  know  the  width  of  the  lot,  and  he,  with  the  intent  to  defraud 
her,  executed  and  offered  her  a  deed  describing  only  a  portion  of  the  lot. 
which  deed  she  accepted,  and  took  possession  thereunder,  supposing  that 
it  properly  described  the  premises  which  she  had  purchased.  These  facts 
being  established  by  clear  and  satisfactory  evidence,  held  that  she  was 
entitled  to  a  decree  for  a  reformation  of  the  deed,  so  as  to  describe  the 
whole  of  the  lot.     Winana  v,  Huyck,  459. 

S.  To  CONVEY  riout  OF  WAY:  MUTUALITY.  Defendant  aereed  in  writing 
to  convey  to  plaintiff  a  right  of  way  for  a  named  consideration  when  its 
road  should  be  located  ov^r  the  land.  ,  Held  that  the  location  of  the 
road  was  a  condition  precedent  to  the  liability  of  either  party,  but  that, 
when  that  was  done,  both  became  liable,  and  either  might  enforce  the 
contract  as  against  the  other.     W,  L  dt  N,  E'y  Co,  v,  Braham^  4S4. 

9.  Undue  influence:  relations  of  trust:  setting  aside.  When 
persons  who  sustain  relations  of  confidence  and  trust  enter  int^  a  con- 
tract, and  the  stronger  obtains  an  advantage  over  the  weaker  mind,  the 
contract  will  be  set  aside,  unless  the  benr^ficiary  shows  that  it  was  fairly 
obtained.  {Spargur  v.  Hall,  62  Iowa,  498.)  But  no  unfair  advantage 
can  be  said  to  be  taken  where  the  stronger  mind  does  nothing  but 
accept  the  terms  proposed  by  the  weaker.    Gardner  v.  Lightfoot,  577. 

(0.  Fraud  :  rescission  :  evidence.  A  court  of  equity  will  not  annul  a  con- 
tract on  the  ground  that  it  wa^  procured  by  fraud,  unless  the  evidence  is 
clear  and  satisfactory,  and  preponderates  in  favor  of  the  party  asking 
the  rescission.  Accordingly,  where  there  was  no  special  confidence 
reposed  by  the  plaintiff  in  the  defendant,  and  no  artifice  used  to  prevent 
plaintiff  from  making  the  requisite  examination  to  ascertain  the  truth, 
and  he  had  an  opportunity  to  do  so,  and  it  did  not  clearly  appear  that 
the  alleged  false  representation  was  anything  more  than  a  guess,  or  an 
expression  of  opinion,  held  that  a  rescission  should  not  have  been 
decreed.    Dirkson  v,  Knox,  728. 

11.  Specific  performance:  no  evidence  of  perform ance  on  plaint- 
iff's PART.    Fayne  v.  Dea  M.  dt  Ft.  Z>.  R*y  Co.,  758. 

12.  Rescission.    See  Vendor  and  Vendee,  7,  8, 11, 12. 

13.  Undue  influence.    See  Promissory  Notes,  11. 

See  Ghahpertt,  1;  Consideration;  Specific  Pbrfoehancb, 

CONTRIBUTORY  NEGLIGENCE. 
See  Cities  and  Towns,  8;  Railroads,  8, 14, 21,  27. 
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CONVEYANCE. 

1.  Fraud:  evidence.    Plaintiff's  claim,  that  she  was  induced  by  bfr  hus- 

band to  Bif(n  a  deed  under  a  belief  that  it  was  a  mortgage  for  a  small 
amount,  is  not  supported  by  the  evidence.    Quinn  v.  Brown  ^  376. 

2.  Blank  as  to  consideration  and  qrantbe:   siONATauE  bt  wife: 

INNOCENT  purchaser.  Where  a  wife  joins  her  huslmnd  in  executing 
and  acknowledging  a  deed  to  land,  with  the  consideration  and  grantee 
left  blank,  and  leaves  it  with  her  husband,  and  he  sells  the  land  to  an 
innocent  purchaser  for  value,  and  inserts  the  consideration  and  the 
name  of  tne  purchaser  in  the  deed,  and  delivers  it  to  him,  held  that  the 
wife  cannot  assail  the  title  of  the  purchaser  on  the  ground  that  she  did 
not  know  what  she  was  signing;  and  that  the  land  may  have  induded  a 
part  of  her  homestead  is  immaterial.    Id. 

5.  Deliyery!  what  is.    Where  one  brother  sold  land  to  another,  and  exe- 

cuted a  deed  therefor,  and  left  it  in  the  hands  of  a  sister,  and  received 
from  the  grantee  the  purchase  price,  held  that  the  possession  of  the  deed 
by  the  sister  must  be  regarded  as  the  possession  of  the  grantee,  and  that 
the  claim  that  the  deed  had  never  been  delivei-ed  could  not  be  sustained. 
McCormxck  i\  MeCormick,  379. 

4.  Consideration:  parol  to  vary  writing.  Although  parol  testimony 
is  admissible  to  show  that  the  consideration  of  a  conveyance  is  other  or 
different  than  that  stated  in  the  writing,  such  testimony  is  not  admi^- 
•  sible,  in  the  absence  of  fraud,  to  prove  (hat  a  conveyance  purporting  to 
have  been  made  for  a  consideration  is  in  fact  without  a  consideration, 
for  the  purpose  of  rendering  it  invalid.    Gardner  i?.  Lighifoot,  577, 

5. ;  WHAT  constitutes.  An  agreement  by  the  grantee  in  a  convey- 
ance of  land  to  perform  certain  service  for  the  grantors  during  their 
lives  and  the  life  of  the  survivor,  and  an  executed  life  lease  of  the  land 
to  the  grantors,  constitute  a  good  consideration  for  the  conveyance. 
{Johnson  v.  Johnson,  52  Iowa,  586,  and  Mercer  v.  Mercer,  29  Id.,  557, 
followed.)    Id. 

6.  Condition  subsequent:   partial  performance:   setting  aside. 

An  executed  conveyance  will  not  be  set  aside  for  the  failure  to  perform 
a  condition  subsequent,  where  there  has  been  a  partial  performance, 
accepted  as  such,  and  the  parties  cannot  be  placed  in  statu  quo.    Id. 

7.  Delivery:  condition:  evidence.    Plaintiff  sought  to  quiet  its  title 

to  land  under  an  alleged  lost  and  unrecorded  deed;  but  it  failed  to 
establish  the  delivery  of  the  deed  by  a  preponderance  of  the  evidence, 
and  it  appeared  by  a  clear  preponderance  of  the  evidence  that  the  deed 
was  a  conditional  one,  and  that,  by  reason  of  plaintiff's  failure  to  per- 
form the  condition,  the  title  never  passed.  lield  that  plaintiff  could 
not  recover.    St.  L.,  0.  <f  C.  R.  R"y  Co.  v.  Devin,  666. 

8.  Effect  of  mere  quitclaim.    See  Vendor  and  Vendee,  1. 

CORPORATIONS. 

1.  Criminal  liability  as  natural  persons:  sale  of  intoxicating 
uquORS.  Corporations  are  to  t>e  considered  as  persons,  when  the  cir- 
cumstances in  which  they  are  placed  are  identical  with  those  of  natural 
persons  expressly  included  in  a  statute.  ( Wales  v.  Citf/  of  Muscaiine, 
4  Iowa,  302.)  Accordingly,  held  that  a  corporation  which,  by  a  com- 
mittee, sold  beer  to  a  person  in  the  habit  of  oecoming  intoxicated,  at  a 
bail  given  under  its  supervision,  was  liable,  under  g  1539  of  the  Code, 
the  same  as  a  natural  person,  for  the  penalty  thereby  provided  to  be 
collected  for  the  bene6t  of  the  school  fund.  StewaH  v.  Waterloo  Turn 
Vereitt,  226. 
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2.  Transfer  of  stock:  entry  on  books:  when  necbssart.    A  transfer 

of  corporation  stock  is  not  valid  as  against  attaching:  creditors  of  the 
assignor  without  notice,  unless  the  transfer  is  ent^ed  on  the  books  of 
the  company,  a^  provided  by  g  1078  of  the  Code.  (See  opinion  for  a 
full  discussion  of  the  question  on  principle  and  authonty  by  Adams,  Ch. 
J.)  Fort  Madison  Lumber  Co.  v.  BcUavian  Bank,  270:  Ryan  r.  Camp- 
beU,  760. 

3.  Satisfaction  of  mortoaqb  bt.    See  Yeador  and  Vendee,  5. 

COSTS. 

1.  Continuance:  plaintiff's  fault.  Where,  after  both  parties  had 
rested,  plaintiff  asked  and  o^^tained  leave  to  introduce  other  testimony 
which  he  had  omitted  by  inadvertence,  and  the  court  then  granted  a 
continuance  on  defendant's  motion,  on  the  ground  that  its  witnesses  had 
'  departed,  and  it  could  not  then  rebut  the  new  evidence,  held  that  the 
costs  of  the  trial  were  properly  taxed  to  plaintiff,  because,  by  his  inad- 
vertence, the  trial  was  rendfered  useless,  voorheea  v,  C,  B,  /.  <it  P,  R*y 
Co:,  735. 

See  Fracticb  in  Supreme  Court,  10, 

COUNTIES. 

1.  Settlement  with  clerk:  estoppel.    The  fact  that  the  board  of  su- 

pervisors, in  making  settlement  with  the  clerk,  failed  to  compel  the  latter 
to  account  for  certam  fees  collected  by  him  and  belonging  to  the  county, 
did  not  estop  the  county  from  afterwards  demanding  and  recovering 
such  fees.    Palo  Alio  Co,  v,  Burlingame^  201. 

2.  Acts  of  supervisors  not  in  session.    A  county  is  not  bound  by  state- 

ments made  by  its  supervisors  when  not  in  session.    Id, 

COUNTY  CLERK. 
^  Clerk  of  Courts. 

COURTS. 
See  Jurisdiction,  1;  Justices  and  their  Courts. 

CRIMINAL  LAW. 

1.  Abortion:  administration  of  drug:  evidence  to  convict.    Pros- 

ecution for  abortion  by  the  administration  of  a  drug.  Upon  consider- 
ation of  the  evidence,  (see  opinion.)  held  that  the  jury  were  warranted 
in  findinfj^  therefrom  that  the  drug  would  produce  miscarriage,  that  it 
was  administered  to  the  woman  by  the  defendant,  with  whom  she  was 
with  child,  for  that  purpose,  and  that  he  was  guilty  as  charged.  State 
V,  Montgomery y  680. 

2.  Practice:  new  trial:  testimony  of  defendant  while 
sick.  The  defendant  in  a  prosecution  for  abortion,  though  advised  by 
his  counsel  of  his  right  as  a  witness,  gave  testimony  damtiging  to  him- 
self, and,  after  a  verdict  of  guilty,  he  moved  for  a  new  trial  on  the 
ground  that,  when  he  testified,  he  was  suffering  from  a  nervous  head- 
ache, which  affected  his  mind  and  memory.  But  the  record  of  his  tes- 
timony gave  no  evidence  of  his  want  of  memory,  or  of  the  full  powers 
of  mind.  Held  that,  since  the  trial  court,  which  had  an  opportunity 
to  observe  his  manner  and  dei>ortment,  and  all  the  circumstances  of  the 
case,  overruled  the  motion,  this  court  could  not,  in  the  absence  of  con- 
vincing evidence  of  the  truth  of  the  grounds  of  the  motion,  interfere. 
Id, 
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8.  Adultbbt:  complaint  by  wipb:  what  is  not.  The  mere  fact  that  a 
wife,  in  obedience  to  a  subpoBna,  iestiOes  before  the  ^nd  jury  upon 
the  question  of  her  husband  *8  adultery,  does  not  constitute  a  complaint 
by  her  against  her  husband,  within  the  meaning  of  §  4008  of  the  Code, 
which  provides  that  no  prosecution  for  adultery  can  be  commenced 
except  on  the  complaint  of  the  husband  or  wife.  {State  v,  Donovan,  61 
Iowa,  278,  followed.)    State  r.  Stout,  843. 

4.  Arson:  BYrDSNCB:  stolen  property  in  dependant's  possession. 

On  a  trial  for  the  burning  of  a  farm  house,  evidence  that  certain  goods 
claimed  by  the  state  to  have  been  taken  from  the  burned  house  on  the 
day  of  the  fire,  and  other  goods  claimed  to  be  the  nroperty  of  the  owner 
of  the  house,  but  not  taken  therefrom,  were  founa  together,  locked  up 
in  trunks  in  the  defendant's  possession,  was  properly  admitted.  Sta^ 
V.  Vatter,  557. 

5.  Practice:  dismissal  of  part  of  charob  durino  trial.    Defendant 

was  charged  in  the  indictment  with  burglary,  and  also  with  an  assault 
with  intent  to  murder,  but  the  latter  charge  was  made  only  for  the  pur- 
pose of  bringing  the  burglary  within  §  8892  of  the  Code,  and  thus 
aggravating  the  offense.  There  was  a  plea  of  not  guilty,  and  also  of 
former  acquittal,  the  latter  plea  having  reference  to  the  charge  of  assault 
with  intent  to  murder.  After  the  trial  had  commenced,  the  state  filed 
a  motion  for  leave  to  dismiss  as  to  the  charge  of  assault  with  intent  to 
murder,  and  to  proceed  as  to  the  charge  of  burglary.  Held  that  the 
motion  was  properly  sustained.    State  v,  Struhle,  il. 

8.  Evidence:  immaterial:  novrejddice— no  reversal.  This  court  will, 
not  reversea  judgment  of  conviction  on  account  of  the  admissipn  of  imma- 
terial evidence,  where  it  clearly  appears  that  the  defendant  could  not 
have  been  prejudiced  thereby.    Id, 

L  :  burglary:  subsequent  acts  of  co-defendant:   RESOESTiS. 

Where  one  of  three  defendants,  jointly  indicted  for  burglary  and  the 
larceny  of  a  trunk,  was  on  trial,  evidence  that  the  other  two  defendants 
were  seen  on  the  night  of  the  burglary,  and  a  few  hours  thereafter, 
driving  about  in  a  buggy  near  the  place  where  the  stolen  trunk  was 
found  bv  the  sheriff,  was  admissible  as  tending  to  show,  with  other  evi- 
dence, that  thev  bad  put  the  trunk  where  it  was  found,  which,  if  true, 
was  a  part  of  the  transaction  of  the  burglary.    Id, 

S.  Compulsory  examination  of  defendant's  person:  what  is  not. 
An  examination  of  the  defendant's  person,  while  in  jail,  by  a  physician, 
cannot  be  said  to  have  been  compulsory,  where  the  only  evidence  of  com- 
pulsion was  that  the  sheriff  accompanied  the  physician,  but  it  was  not 
shown  that  he  did  or  said  anything  in  respect  to  the  examination.    Id, 

d.  Evidence:  burolart:  evidence  as  to  charge  withdrawn.  On  a 
trial  for  burglary,  where  an  assault  with  intent  to  murder  had  been 
charged  by  way  of  aggravation,  but  that  charge  had  been  withdrawn, 
held  that  evidence  of  a  former  acquittal  of  the  defendant  on  that  charge 
was  properly  excluded.    Id, 

10.  Homicide  :  evidence  .just iptino  :  self-defense.  Defendant,  a  man  of 
fifty-three  years,  was  the  owner  of  a  tract  of  land  over  which  there  was  a 
wagon  way  which  had  been  used  by  the  public  by  permission  of  the 
owner,  but  not  by  any  right.  Defendant,  in  fencing  his  land,  was  in  the 
act  of  building  the  fence  across  this  wagon  way,  when  the  decedent,  a 
young,  vigorous  and  bullying  man,  came  up  with  a  wagon  and  insisted 
on  going  through  and  over  the  land.  To  this  defendant  objected. 
Decedent  jumped  from  his  wagon,  went  upon  defendant's  land,  threat- 
ened to  tear  the  fence  down,  and  began  to  do  eo,  and  declared  that  he 
would  go  through  or  do  defendant  serious  injury.  When  first. 
approached,  defendant  had  his  ax  in  his  hand,  but  he  laid  it  down  and 
picked  up  a  club.    After  parleying  with  'decedent,  and  fearing  injury 
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from  him,  defendant  stooped  to  lajr  down  the  dub  and  pick  np  the  axe, 
intending  to  go  away  to  his  hoase  in  6rder  to  avoid  further  trouble  and 
probable  danger.  As  he  was  stooping,  decedent  pimched  him  with  a 
fence  stake,  and  was  raising  the  stake  as  if  to  strikid  him,  when  defend- 
ant picked  up  another  club  lying  near  and  struck  decedent  a  blow  from 
which  he  afterwards  died.  Decedent  had  threatened  that  if  defendant 
fenced  up  that  road  he  (decedent)  would  go  through  or  kill  defendant, 
and  defendant  had  knowledge  of  these  threats.  Held  that  the  act  of 
defendant  was  justifiable  on  the  ground  of  self -defense,  and  that  a  ver- 
dict of  manslaughter  could  not  be  sustained  imder  the  evidence,— 
which  is  fully  set  out  in  the  opinion.    State  v.  Thompson^  503. 

11.  Two  ON  tkial:  confession  by  one.  K.  and  B.  were  tried  together 
for  larceny,  and  there  was  evidence  of  confessions  made  by  E.,  tending 
also  to  implicate  B.  to  a  slight  extent  The  court  instructed  the  jury 
that  *'  the  confession  of  the  defendants,  or  either  of  them,  unless  mtide 
in  open  court,  will  not  warrant  a  conviction,  unless  accompanied  with 
other  proof  that  the  offense  was  committed,  and  such  confession,  to 
have  any  weight,  must  have  been  freely  and  voluntarily  made.'*  Held 
that  the  jury  could  not  have  inferred  from  this  instruction  that  any  con- 
fessions made  by  K.  were  in  any  manner  to  prejudice  B.  StaU  v,  Krei* 
ger,  32. 

12.  Larceny:  property  found  on  defendant's  premtbbs:  identity: 
presumption  :  instruction.  Where  there  was  evidence  that  certain 
money  found  secreted  in  defendant's  place  of  business,  of  which,  how- 
ever, there  were  other  inmates,  was  a  portion  of  the  stolen  property, 
and  defendant  admitted  that  he  had  placed  the  money  where  it  was 
found,  but  claimed  that  it  was  his  own  money,  held  that  the  court 
properly  submitted  the  question  of  identity  to  the  jury,  and  therewith 
properly  instructed  them  that,  if  the  defencant  had  the  stolen  property, 
or  some  part  of  it,  in  his  possession  soon  alter  the  larceny,  and  su^ 
possession  was  not  explained,  it  was  presumptive  evidence  of  his  guilt. 
State  r.  Cfriffin,  372. 

13.  Larceny:  appropriation  of  property  found:  evidence.  In  this 
case,  held  that  the  juiy  was  warranted  in  finding  either  that  defendant 
stole  the  pocket-book  from  the  prosecuting  witness*  satchel,  or  else  that 
he  found  it,  and  knew  whose  it  waf^,  but  appropriated  it  to  his  own  use. 
(Code,  §  3907,)  and  that  a  verdict  of  guilty  was  properly  rendered. 
State  r.  Bolander,  706. 

14.  : :  instruction.    In  such  case  the  court  instructed  the  jury 

that  **  if  one  finds  goodn  or  property  of  another,  knowing  the  owner,  and 
takes  them  or  it  away«  with  the  intention  of  converting  the  same  to  his 
own  use,  and  thereby  deprives  the  owner  of  them,  and  he  afterwards 
returns  the  goods  when  detected,  or  for  any  other  reason,  such  return 
will  not  purge  the  act  of  the  crime  of  larceny.**  Held  not  erroneous, 
when  the  evidence  tended  to  show  that  defendant  knew  the  owner  of  the 
property  found  by  him,  (which  was  a  pocket-book  containing  money,) 
and  that  he  destroyed  the  pocket-book  and  appropriated  most  of  tne 
money  to  his  own  use,  but  afterwards  sent  to  the  ovmer  other  money  in 
amount  almost  equal  to  the  sum  contained  in  the  pocket-book  when 
found.    Id. 

15.  Evidence:  good  character  of  defendant:  rebuttal.  Where 
the  defendant  has  introduced  evidence  of  his  good'chara'  ter,  the  state, 
in  rebuttal,  is  confined  to  general  evidence  that  his  character  is  not  good 
in  the  particular  in  question,  and  evidence  of  particular  acts  indicative 
of  bad  character  must  be  excluded.  (State  v.  Gordon,  3  Iowa,  410,  fol- 
lowed.)   State  V.  Sterrett,  S8^, 

16.  :  murder:  other  murders  in  the  neighborhood.    On  a 

trial  for  murder,  it  waw  error  to  allow  the  district  attorney,  on  cross-ex- 


Digitized  by 


Google 


INDEX.  ■    T81 

amination  of  a  witness,  to  inqnire  whether  there  had  not  been  othe: 
murders  committed  in  defendant's  neighborhood.    Id. 

17. :  dependant's  OWN  testimony:  interest j  instruction.    A 

defendant  who  testifies  on  his  own  behalf,  wuen  on  trial  on  a  criminal 
chargre,  is  necessarily  an  interested  witness,  and  there  can  be  no  error  in 
directing  the  jury  to  consider  that  fact  in  determininfir  the  weight  which 
should  he  given  to  his  testimony.    Id, 

18. :  testimony  op  wife  of  o;tb  jointly  indicted.    The  wife 

of  one  indicted  for  the  same  offense  as  that  for  which  defendant 
was  alone  on  trial,  was  a  competent  witness  against  defendant,  where 
no  communication  between  her  and  her  husband  was  sought  to  be 
elicited.  .  Section  3641  of  the  Code  does  not  exclude  her  testimony  in 
such  a  case.    State  r.  Rainsbarger,  746. 

19.    :' BAD  CHARACTER  OF  DEPENDANT!  OTHER  CRIMES.       Efidcnce 

which  has  no  other  effect  than  to  show  that  defendant  has  bee^  guilty 
of  other  crimes  than  that  charged  in  the  indictment,  is  not  allmissible 
on  the  part  of  the  state;  neither  is  evidence  of  defendant's  bad  char- 
acter, where  he  has  not  himself  placed  his  character  in  issue.    Id, 

20.  — ; :  OPINIONS  07  ORDINARY  WITNESSES.    The  Opinions  of  ordinary 

witnesses,  derived  from  obsermtion,  are  admissible  m  evidence,  where, 
from  the  nature  of  the  subject  under  investigation,  no  better  evidence 
can  be  obtained,  or  the  facts  cannot  otherwise- be  presented  to  the  tribu- 
nal. Accordingly,  held  that  it  was  competent  for  ordinary  witnesses  to 
give  an  opinion  that  the  wheel  and  shaft  of  a  buggy  i»i  which  decedent 
had  been  riding  was  broken  purposely  by  force  applied  thereto  in  a  cer- 
tain manner,  the  witnesses  having  also  described  the  appearance  of  the 
ground  in  the  vicinity.    Id, 

21.  Murder:  instruction:  inference  of  malice  from  use  of  deadly 
WEAPON.  On  a  trial  for  murder,  an  instruction  that  malice  would  be 
implied  from  the  unlawful  and  intentional  use  of  a  dangerous  or  deadly 
weapon  in  such  manner  as  that  the  natural  or  necessary  consequence  of 
the  act  would  be  to  destroy  the  life  of  another,  while  not  correct  as 
applied  to  all  oases  of  homicide,  held  not  to  have  been  erroneous  where 
therd  was  no  evidenc3  th  it  the  killing  was  accidental  or  upon  provo- 
cation, and  the  presumotion  therefore  arosa  thit  it  was  voluntary,  and 
with  malice  aforethought.  (Compare  State  v.  Gillick^  7  Iowa,  311.)  Id. 

22.  Obtaining  signature  bv  false  pretense:  delivery  of  instru- 
ment: INDICTMENT.  It  is  essential  to  the  commission  of  the  crime 
of  obtaining  a  signature  by  false  pretenses  to  a  written  instrument, 
(Code,  §  4073,)  that  the  instrument  be  delivered;  and  an  indictment 
which  mils  to  charge  the  delivery  of  the  instrument  is  insufficient. 
State  V,  McGinniSf  685. 

23.  Seduction:  evidence:  "  keeping  company  "  with  another  man.. 

In  a  prosecution  for  seduction,  evidence  that  the  prosecuting  witness  had 
frequently  been  seen  going^home  with  another  man  was  not  material,— not 
even  to  contradict  her  testimony  that  she  had  never**  kept  company  " 
with  any  other  man  than  the  defendant.    State  v.  Payson,  542. 

24. :  evidence  of  prior  unchastity:  question  for  jury.  In  such 

case  it  was  for  the  jury  to  weigh  the  evidence  as  to  the  prior  chastity  of  the 
prosecuting  witness,  and  this  court  cannot  disturb  their  finding  in  that 
regard.    Id, 

25.  Interpretation  OF  ordinance:  visiting  disorderly  house.  A 
dty  ordinance  which  provides  that  **any  person  who  shall  be  found  in 
or  frequenting  any  disorderly  house  shall  b^  subject  to  a  fine,''  is  not 
void  on  the  ground  that  it  fails  it  use  the  word  **unlawfully,"  and 
makes  it  an  offense  to  visit  a  disorderly  house  for  a  lawful  purpose;  for 
the  reason  and  the  spirit  of  the  orJinanci  plainly  show  that  the  off^n-«?. 
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and  not  the  act,  is  prohibited,  and  a  defendant  prosecated  nnder  it 
should  be  charged  with  being  unlawfally  in  the  disorderly  house;  and 
he  may  show  as  a  defease  that  he  was  lawfully  there.  State  v.  Botkin,  87. 

26.  Dbfeotivb  information:  judqicbxt  not  voip.  A  judgment  of 
conviction  in  a  criminal  case  is  not  rendered  void  by  the  tact  that  the 
informatian  on  which  it  is  based  is  defective.    Id. 

DAMAGES. 

1.  Mbabubb  of:   injurt  to  looomotiyb  bkgineeb.    Where  a  sober, 

prudent  and  trusty  locomotive  engineer,  less  than  forty  years  old,  who 
was  earning  more  than  $100  per  month,  was  permanently  injured 
through  the  negligence  of  the  company  for  which  he  was  working,  so 
that  he  could  no  longer  follow  his  occupation,  and  could  not  earn  one- 
third  as  much  as  before,  held  that  a  verdict  for  damages  in  the  sum  of 
19,500  was  not  excessive.    Knapp  v.  S.  C.  <t  P.  R'y  O.,  41. 

2.  :  limitbd  by  pleadings:     brroneous  instruction.     Where 

some  of  the  evidence  tended  to  show  that  defendants'  damages 
were  greater  than  claimed  in  their  counter-claim,  it  was  error  for  the 
court  to  instruct  the  jury  that  if  they  found  for  the  defendants  they 
should  award  them  such  damages  as  the  evidence  showed  them  to  be 
entitled  to.    Charles  City  Plow  Co,  v,  Jones,  234. 

3. :  USE  OF  STORE  FOR  ATTACHED  PROPERTT.  Where  Certain  arti- 
cles in  a  stock  of  goods  were  levied  on  by  attachment,  and  the  building 
also  was  seized,  but  the  attached  property  was  left  in  the  possession  of 
one  of  the  attachment  defendants,  (who  were  partners,)  and  his  receipts 
taken  for  the  same,  and  the  key  of  the  building  was  also  left  with  him, 
and  he  was  the  person  who  baa  charge  of  the  store  and  stock  of  goods, 
and  he  had  the  privilefire  from  the  sheriff  to  carry  on  the  business  at  the 
store,  but  he  voluntarily  relinquished  the  charge  of  the  store  and  sur- 
rendered the  keys  to  the  sheriff,  who  locked  up  the  building  for  a  time, 
held  that  defendants*  measure  of  damages  for  the  seizure  of  the  build- 
ing was  not  the  value  of  its  use  from  the  date  of  the  levy  to  the  date  of 
the  release,  but  only  the  value  of  the  storage  of  so  much  of  the  attached 
property  as  was  in  the  building.    /(/. 

4.  Exemplary:  when  not  allowable.    In  an  action  for  the  value  of 

property  alleged  to  have  been  wrongfully  taken,  where  there  was  no 
evidence  that  it  was  taken  maliciously,  it  was  error  for  the  court  to 
instruct  the  jury  that  they  might  find  exemplary  damages;  and  where 
the  verdict  was  much  in  excess  of  the  value  of  the  property,  such 
instruction  must  have  prejudiced  defendants,  and  the  judgment  must 
be  reversed.     Wentworth  v.  Blackniany  255. 

5.  Mental  pain:  instruction.    In  an  action  for  an  injury  caused  by  a 

defective  sidewalk,  an  instruction  that  plaintiff  was  entitled  to  recover 
**  for  pain  and  suffering  undergone  by  her  and  occasioned  by  the  injury,'* 
was  not  erroneous  as  authorizing  the  jury  to  allow  her  damages  for 
mental  pain.    Fleming  v,  Shenandoah,  456. 

6.  Injurt  on  sidewalk:  amount.    It  appearing  that  plaintiff,  who  was  a 

woman  forty-five  years  old.  was  so  injured  on  defendant's  defective  side- 
walk tJiat  she  was  disabled  three  or  four  months,  and  that  her  injuries 
are  permanent,  held  that  a  verdict  in  her  favor  for  $1,000  was  not 
excessive.    Id, 

7.  In  casb  of  personal  injury  :  mbdical  attend anob.    See  Railroads. 

11. 

8.  PowBR  OF  COURT  TO  REDUCE  VERDICT.    See  Yordict,  15. 
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DEGREE. 

See  Judgment  and  Dborbb. 

DEED. 

See  AcKNOWLEDOMENT,  1,  2;  Conveyance,  passim, 

DEFAULT. 
See  JuDOHENT  AND  Decbeb,  1,  2. 

DELIVERY. 
See  Conveyance,  3,  7. 

DEPOSITIONS. 

1.  Of  witness  in  county:  ability  to  attend  coubt:  showing.  Where 

the  deposition  of  a  witness  for  plaintiff,  rasidinj?  in  thi  county,  was 
taken  only  a  short  time  before  the  term  at  which  it  wa3  expected  the 
case  would  be  tried,  on  the  ground  that  he  would  not  be  able  to  attend 
at  that  term  on  account  of  sickness,  but  defendant  then  objected  to  the 
taking  of  the  deposition,  and  the  case  was  not  in  fact  trie4  till  a  year 
later;  held  that  it  was  error  to  allow  the  deposition  to  be  read  at  the 
trial,  against  defendant's  objection,  without  a  showing  that  the  witness 
was  then  unable  to  Ije  present  in  court.  (N'evan  v.  Houp^  8  Iowa,  207, 
and  Cook  v,  Blaity  50  Id.,  12S,  distinguished.)    Sax  v,  Divis,  406. 

2.  Notice  of  taking:  code,  §  3780.    In  the   provision   of  the  Code, 

§  3730,  that  a  notice  to  take  depositions  shall  be  five  days,  ''when 
served  on  the  party  within  the  county,'*  the  county  in  which  the 
depositions  are  to  be  taken  is  meant,  and  not  that  wherein  the  court  in 
which  they  are  to  be  used  is  held.    Kennedy  v.  Rosier,  671. 

DESCRIPTION. 
See  Chattel  Mobtgaqb,  1,  3;  Specific  Pbbfobmakcb,  1,2. 

DISORDERLY  HOUSES. 
See  Cities  and  Towns,  3;  Crikinal  Law,  25. 

DOMESTIC  RELATIONS. 

See  Domicile,  1;  Dowbb,  1,  2;  Husband  and  Wife:  Guabdian,  2. 

DOMICILE. 

I.  Of  minob child:  what  is  change  of.  The  domicile  of  a  minor  child 
is  the  domicile  of  its  parents,  and  after  the  death  of  its  parents  its  dom- 
icile continues  the  same  until  another  is  lawfully  acquired.  But  where 
the  father  was  dead,  and  the  mother,  shortly  before  her  death,  in  her 
will  requested  a  sister  residing  out  of  the  state  to  take  and  raise  the 
child,  and  the  sister  accordingly  took  the  child  out  of  the  state,  but 
assumed  no  le^al  obligation  toward  it,  held  that  tJie  domicile  of  the 
child  was  not  changed.    Jenkins  v.  Clark,  552. 

DOWER. 

1.  Pautnebshtp  land:  title  in  trustee.  Where  two  persons  entered 
into  a  contract,  which  wa^,  in  effect,  a  contract  of  pirtnership  for  the 
purchase  and  sale  of  real  estate,  ani  the  contract  provid  d  th  it  the  real 
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estate  purchased  and  sold  should  be  conveyed  to  and  by  a  certain  person 
as  trasfcee,  and  contemplated  a  conversion  of  all  lands  into  cash  before 
a  settlement  of  the  partnership,  and  not  a  division  of  any  lands  between 
tiie  partners,  held  tbat  lands  so  purchased  were  to  be  re^rarded  as  per-i 
sonai  property  belonging  to  the  nrm,  and  that  a  p^urchaser  of  such  land* 
from  tne  trustee  held  the  same  free  from  any  claim  of  dower  made  byi 
the  wife  of  one  of  the  partners.  (Compare  HewiU  v.  Rankin,  41  Iowa 
35.)    Malloryv.Ru88ell,%^. 

2.  In  equitable  estate:  illustration.  Where  a  husband  enters  into 
an  oral  contract  for  the  purchase  of  land,  and  takes  possession  thereun- 
der, and  subsequently  pays  the  whole  amount  of  the  purchase  price,  he 
is  the  equitable  owner  of  the  land,  and  he  cannot,  bv  causing  the  ven- 
dor to  execute  a  deed  to  his  son  by  a  former  wife,  deprive  a  wife  who 
survives  him  of  her  dower  interest  in  the  land,  but  she  may  recover  the 
same  in  an  action  against  the  son.  (Beck  v.  Beck,  64  Iowa,  155,  distin- 
guished.)   Everitt  v,  Everiti,  221. 

See  PARTKERSHir,  1. 

EASEMENT. 
See  Specific  Performanob,  4. 

ELECTIONS. 
See  Townships,  1. 

EMPLOYER  AND  EMPLOYE. 
S^  Railroads,  10-21;  Master  and  Servant,  1. 

'  EQUITY. 

1.  Subrooation:  land  sold  on  time  contract:  payment  of  purchase 

MONEY  BY  A8SIONBE.  D.  and  wlfe  owned  two  forty  acre  tracts  of  land 
under  contract  of  parchaue.  D.,  acting  for  himself,  and  as  agent  for 
his  wife,  but  without  her  authority,  sola  the  land  and  assigned  the  con- 
tracts to  W.,  who  went  into  possession.  In  an  aobion  by  the  vendors  to 
foreclose  the  contracts,  there  was  judgment  against  D.  and  wife  for  the 
purchase  money,  but  W.  intervened,  and  it  was  ordered,  among  other 
thingrs,  that  he  pay  into  court  a  certain  sum,  and  that  upon  payment  of 
the  same  the  vendors  execute  to  him  a  warranty  deed.  lor  the  land.  D.'s 
wife  was,  fOr  certain  reasons,  not  bound  by  the  judgment  and  decree. 
Held  that  she  was  the  owner  of  the  undivided  one-halt'  of  the  land  dur- 
ing all  the  time  that  W.  was  in  possession,  and  entitled  to  rents  and 
profits  accordingly;  that  from  the  time  W.  paid  his  money  into  court 
under  the  decree  he  was  entitled  to  be  subrogated  to  all  the  rights  of  the 
vendors  as  against  D.*s  wife,  and  that  his  relation  to  her  was  that  of  a 
mortgagee  in  possession,  and  that  a  judgoient  and  decree  of  foreclosure 
were  properly  entered  against  her  m  favor  of  W.  for  one-half  of  the 
judgment  and  costs  in  the  former  action,  less  her  share  of  the  rents  and 
profits  during  the  time  W.  had  been  in  possession.  Dillow  v.  Warfel, 
106. 

2.  Relief  against  fraud  and  imstakb.    See  Contracts,  1, 6,  7, 9, 10. 

3.  Setting  aside  deed  for  failure  to  perform  condition  subse- 

quent.   See  Conveyance,  6. 

See  Attachment,  8;   Execution,  3,  6;   Mortgage,  passim;   Vendor 
AND  Vendee,  passim. 
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ESTATES  OF  DECEDENTS. 

1 .  Fbbs  of  olbhk.  Under  §  8787  of  the  Codle,  the  clerk  is  entitled  to  only  three 

dollars  for  all  services  performed  by  him  in  the  settlement  of  an  estate 
wbicb  does  not  exceed  three  thousand  dollars  in  value;  all  fees  taxed  by 
him  in  excess  of  that  sum  in  such  a  case  are  illegal.  Eat,  of  Parker  v. 
Corlett,  249. 

2.  AssBTs:  PBN8I0N  MONEY.    TTpou  the  death  of  a  married  man  leaving 

money  derived  from  a  pension  received  from  the  United  States,  the 
money  goes  to  his  administrator,  and  not  to  his  widow.  Perkins  v, 
Hinckley,  499. 

3.  Widow's  DraTBiBunrB  share:  bvidbnob  to  support  deorbb.    Mc- 

Reynolds  v.  McBeynolds,  756. 

See  Administrator;  Estoppel,  1;  Partnership,  1. 
ESTOPPEL. 

1.  Claim  against  insolvent   estate:     aots    of    administrator. 

Plaintiff  was  a  creditor  of  defendant's  int^tate,  who  died  leaving  no 
property  execept  such  as  was  exempt  to  his  widow.  Defendant,  how- 
ever, sold  some  of  the  widow's  property,  and  carelessly  took  a  note 
therefor  to  himself  as  admmistrator,  on  which  he  afterwards  recovered 
judgment  in  his  own  name,  as  administrator,  which  he  afterwards  col- 
lected. Afterwards  defendant  filed  a  report.— the  first  record  made  by 
him  in  the  case, — showing  that  the  decedent  left  no  property  with  which 
to  pay  debts,  and  asking  to  be  discharged.  Plaintifir,  however,  knowing 
of  the  said  judgment  in  favor  of  the  administrator,  appeared  by  counsel 
and  filed  obj^ions  to  the  report,  and  there  was  a  trial  of  me  issues 
raised,  and  judgment  vras  rendered  against  defendant  and  the  sureties 
on  his  bond  for  the  amount  o*"  plaintiff's  claim  against  the  et^tate,  and 
this  was  done  upon  the  ground  that  defendant,  by  taking  said  note  and 
judgment  in  his  own  name,  misled  plaintiff  into  the  expense  of  employ- 
ing counsel,  etc.,  in  the  belief  that  there  were  assets  oi  the  estate,  and 
that  defendant  was  thereby  estopped  from  denying  the  existence  of 
i&sets  to  the  extent  of  the  value  of  the  judgment.  But  held  that  this 
conduct  did  not  constitute  an  estoppel.    Laub  v,  Trowbridge,  396. 

2.  Facts    coNSTrruTiNO.      A.  held  a  first,  and  B.  a  second,    mortgage 

on  a  stock  of  goods.  The  sheriff  had  levied  a  number  of  attach- 
ments on  the  stock,  all  of  which  were  subsequent  to  A.'s  mortgage, 
but  some  of  which  were  prior,  and  some  subsequent,  to  B.'s  mort- 
gage. A.  replevied  the  goods  from  the  sheriff,  and B.  was  the  surety  on 
his  bond.  It  was  agreed  between  A.  and  B.  that  the  latter  should  hold 
the  replevied  goods,  or  their  proceeds,  for  his  indemnity  as  surety.  The 
goods  were  sold  pending  the  action,  and  B.  held  the  proceeds.  It  was 
determined  in  the  action  that  A.'s  mortgage  was  fraudulent  and  of  no 
enect  as  against  the  attaching  creditors,  and  judgment  was  rendered 
against  him  and  B.,  his  surety,  for  the  value  of  the  goods,  which,  by. 
agreement  of  all  the  parties,  was  the  amount  of  the  proceeds  in  B.*s 
hands.  It  was  also  agreed  between  all  the  parties  that  B.  should  sur- 
render said  proceeds  to  the  sheriff  in  satisfaction  of  the  judgment, 
which  he  did.  Afterwards,  but  before  the  sheriff  had  disbursed  such 
proceeds,  B.  brought  suit  against  the  sheriff  to  recover,  as  a  mortgagee, 
such  of  the  proceeds  as  were  not  required  to  satisfy  the  attachments 
which  were  prior  to  his  mortg^ige,  but  held  that,  having  purchased 
immunity  from  the  judgment  by  the  surrender  of  such  proceeds,  he 
was  estopped  from  setting  up  such  claim  under  his  mortgage.  Krekel 
V.  Kreichbaum,  702. 

See  County,  1;  Mechanic's  Lien,  2;  Sdrett,  3;  Water  and  Watbu- 

COUR8B8,  1. 
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EVIDENCE. 

1.  Conditional  materiality:  admissibilitt     Where  the  materiality  oi 

certain  evidence  depends  upon  the  establishmenfc  of  a  certain  theorj*  of 
the  case,  it  should  be  admitted  when  the  evidence  is  in  conflict  as  tc 
such  theory.    Armstrong  v.  Town  of  AckUy^  76. 

2.  Op  good  character  to  rebut  charge  of  fraud.    Evidence  that  <he 

character  for  honesty  and  integrity  of  one  charged  with  fraud  is  good» 
and  that  his  business  standing  and  credit  are  good,  is  not  competent  t3 
rebut  the  charge  of  fraud.  (Stone  v,  Hawkeye  Ins.  Co.,  68  Iowa,  737. 
followed.)    Oppenheimer  v.  Barr,  525. 

3.  Practice:  objecting  to  a  certain  class  of  evidbnce.    Where  it  w 

apparent  from  the  record  that  defendants  all  through  the  trial  objected 
to  a  certam  class  of  evidence  as  being  incompetent,  the  question  of 
the  competency  of  such  evidence  mav  be  raised  on  appeal,  even  thon^ 
.  each  question  and  answer  was  not  objected  to.  The  rule  that  the  admis- 
sion of  incompetent  evidence,  tending  to  prove  a  fact  established  by 
other  evidence  not  objected  to,  is  error  without  prejudice,  does  not 
apply.    Id. 

4.  Admissions  of  one  of  two  pefrndants.    Evidence  that  one  of  two 

defendants  made  an  admission  derogatory  to  their  defense  cannot  be 
admitted  where  the  witness  is  unable  to  state  which  one  of  the  defend- 
ants made  the  admission,  since  it  could  not  bind  the  other.  Whitney  r. 
Brownewell,  251. 

5.  Title  TO  PERSONAL  property  :  inoperative  contract  of  bale.  In 

an  action  against  B.'s  executors,  involving  the  title  to  certain  old  and 
unsalable  castings  in  a  foundry  and  machine  shop,  where  it  appeared 
that  B.  had  been  in  possession,  with  the  presumptive  right  of  owner- 
ship, held  that  a  contract  of  sale  firom  B.  to  plaintiff  of  the  real  estate 
and  machinery,  but  on  which  plaintiff  had  paid  nothing,  and  under 
which,  if  he  had  ever  taken  possession,  he  had  relinquished  it  again  to 
B.,  was  not  admissible  to  prove  plaintiff's  title  to  the  castings.  Went- 
worth  9.  Blackman,  2-55. 

6.  Not  relevant  to  issues.    It  is  error  to  admit  evidence  on  a  point  not 

put  in  issue  by  the  pleadings.    Moline  Plow  Co.  v.  Braden,  141. 

/.  Must  be  confined  to  issues.  In  an  action  on  a  policy  of  fire  insurance, 
evidence  offered  to  show  that  the  company  had  waived  proper  proofs 
of  loss  was  inadmissible,  where  such  waiver  was  not  pleaded.  Welsh  v. 
Des  Moines  Ins.  Co.,  837, 

S.  Age  of  writing:  experts:  qualification.  A  county  auditor,  a 
teacher  of  penmanship,  and  attorneys  ut  law,  all  of  whom  stated  that 
they  were  iamiliar  with  old  papers  and  writings,  and  thought  Ihey  were 
able  to  give  an  opiijion  on  the  age  of  the  writing  in  question,  were  prop- 
erly allowed  to  testify  as  experts  in  relation  thereto.    Ei}*field  r.  hitl, 

9.  Damage  to  house  by  tornado:  non-expert.    Where  a  farmer  testi- 

fied what  in  his  opinion  it  would  cost  to  repair  his  house,  which  had 
been  damaged  by  a  tornado,  but  on  his  cross-examination  he  stated  that 
he  was  no  mechanic,  could  not  tell  how  badly  the  bouse  was  damaged, 
nor  how  much  repairing  would  be  necessary,  held  that  his  estimate 
should  have  been  excluded  on  motion.    Lewis  v.  Burlington  Ins.  Co.,  97. 

10.  Absent  witness:  notes  of  testimony  on  former  trial:  notice. 
Where  a  witness  properly  subpoenaed  by  plaintiff  was  out  of  the  state 
at  the  time  of  the  tnal,  without  the  consent  or  fault  of  plaintiff,  and 
three  or  four  days  previous  to  the  trial,  and  in  term  time,  plaintiff 
learned  that  the  witness  would  bo  sd  absent,  and  duly  notified  defend- 
ant that  the  transcript  of  the  reporter's  notes  of  his  testimony  on  a 
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former  trial  would  be  oflfered  in  evidence,  held  that  snch  transcript  waf 
admissible,  under  §  3777  of  the  Code  as  amended,  (see  Miller's  Code.) 
and  that,  if  any  notice  was  necessary  in  the  case,  i^at  given  was  sntfi- 
cient    Fleming  v.  Shenandoah^  456. 

11.  UsB    OF    BECORD    ON    FORMER     TRIAL:     FOUNDATION.      The     reCOrd 

of  documentary  and  oral  evidence  taken  and  duly  prenenred  on 
a  former  trial  is  not  admissible  in  a  subsequent  trial,  without  any  show- 
ing of  the  absence  of  the  witnesses,  or  of  inability  to  produce  the  orig- 
inal documents,  and  without  any  notice  to  the  adverse  party.  (Compare 
Baldwin  r.  St,  Louis,  K.  <t  N.  iCy  Co,,  68  Iowa,  37.)  Case  v.  Blood,  632. 

12.  Hearsay:  condition  of  market.  Plaintiff's  testimony  as  to  what 
his  broker  told  him  about  the  condition  of  the  market  on  a  certain  day 
was  mere  hearsay,  and  should  have  been  excluded.  Voorheea  v,  C,  R. 
I.  <it  P,  R'y  Co,,  735. 

13.  Wakrantt:  heabsat  as  to  quAWTY  of  goods.  What  the  pur- 
chaser of  goods  from  a  vendee  may  have  said  as  to  the  quality  of  the 
goods,  is  mere  hearsay  on  a  question  of  breach  of  warranty  between  the 
vendee  and  his  vendor.    Barrett  v,  Wheeler,  662. 

14.  Conclusion  asked  for:  facts  given.  Where  a  question  to  a  witness 
calls  for  his  conclusion  as  to  the  effect  of  a  contract,  but  the  witness 
simply  states  what  he  claims  to  be  the  terms  of  the  contract,  there  is  no 
prf^judice  from  the  erroneous  question.    Id, 

15.  Second  art:  contents  of  deed:  foundation.^  Where  the  grantee 

in  a  deed  and  the  custodian  thereof  testified  positiTely  that  it  had  been 
lost,  held  that  this  was  sufficient  foundation  for  the  introduction  of 
parol  testimony  as  to  its  contents,  without  showing  that  search  had 
Seen  made  for  it.  {Horseman  v.  Todhunter,  12  Iowa,  2*30.  and  Hotce 
Machine  Co,  v.  StileSn  53  Id.,  424,  distinguished.)    Postel  v.  Palmer,  157. 

16.  Lost  receipt:  effect  of  secondary  evidence.  Where  a  written 
receipt  made  by  plaintiff^}  to  defendants  became  material  as  evidence, 
but  defendants  testified  that  it  had  been  lost,  ap  instruction  to  the 
effect  that ''  all  questions  and  disputes  as  to  the  language  of  the  vnritten 
receipt  are  to  be  taken  strongly  against  defendants  ana  the  claim  made 
by  them  es  to  the  language  and  construction  of  the  same,'*  was  rightly 
refused,  in  the  absence  of  an^r  evidence  of  bad  faith  or  fault  on  the  part 
of  the  defendants  in  suppressinfir  the  receipt.  Davis'  Sons  v,  Cochran, 
;i69. 

'17.  Parol  to  vary  writing:  rule  not  applicable.  The  rule  that 
parol  testimony  is  not  admissible  to  vary  the  terms  of  a  written  contract 
does  not  apply  to  evidence  that  a  contract  was  to  be  made,  but  which 
does  not  reier  to  the  terms  of  the  contract    Id, 

18.  Parol  to  aid  minutes  of  school  board.  Where  the  record  of  the 
pr()ceeding8  of  a  school  board  showed  that  a  motion  was  passed,  but 
failed  to  show  what  the  motion  was,  it  was  comf)etent  to  prove  by  the 
secretary  who  made  the  record  what  the  motion  was.  Morgan  r, 
Wilfiey,  212.     * 

19.  Parol  to  vary  written  contract.  Where  a  written  contract  con- 
cerning the  side  of  a  new  machine  to  defendant  provided  that  an  old 
machine,  which  was  to  be  taken  in  part  payment,  vms  to  be  delivered  at 
the  time  of  receiving  the  new  machine,  it  was  not  competent  for  defend- 
ant, in  an  action  to  recover  the  value  of  the  old  machine  and  the  amount 
due  on  the  notes  given  for  the  new  one,  to  contradict  the  written 
contract  by  parol  evidence  that  a  delivery  of  the  old  machine  was  to  be 
made  at  a  later  time.    Davis  v.  Robinson,  618. 

20.  Written  warranty  :  contemporaneous  parol  ii*  arranty.  Where 
a  written  warranty  and  a  contemporaneous  parol  warranty  were  both 
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pleaded  bjr  defendant,  and  the  written  warranty  was  established  without 
conflict,  it  was  error  to  allow  evidence  of  the  parol  warranty  to  go  to  Ihe 
jury.    BarreU  v.  Wheeler,  662. 

21.  Exclusion:  bbbor  without  fbbjudicb.  Where,  in  an  action  on  anl 
attachment  bond,  the  jury  found  only  nominal  damaffes,  it  was  at  most 
error  without  prejudice  to  exclude  evidence  offereof  in  mitigation  of 
damages.     Whitney  v,  Brownewell^  251. 

22.  Cumulatitb:  bxclxtsion  op:  errob  without  prejudice.  The 
exclusion  of  evidence  on  a  point  which  has  been  sufficiently  established 
by  other  testimony  is  not  prejudicial  to  the  party  offering  it,  and  hence 
is  no  ground  iot  reversal.    Morgan  v,  WiJfiey,  212. 

23.  Exodusion:  no  prejudice.  The  exclusion  of  evidence  offered  as  a 
foundation  for  the  introduction  of  books  of  account  is  ne  ground  for 
complaint,  when  the  books  are  in  fact  admitted.  Parcell  v.  MeRey' 
nolds,  623. 

24.  Adiossion:  error  without  prejudice.  The  admission  of  incompe- 
tent testimonv  on  a  certain  point  is  without  prejudice  when  the  same 
point  is  conclusively  estabHshed  by  other  competent  testimony.  Siltz 
r.  Hawkeye  Ina.  Co,,  710. 

25.  In  action  on  attachment  bond.    See  Attachment,  1-5. 

26.  In  action  for  injury  on  bidbwale.    See  Cities  and  Towns,  1,  2. 

27.  Parol  to  explain  capacity  of  contractor.    See  Contracts,  3. 

28.  Parol  to  dent  consideration  named  in  deed.    See  Conveyance,  4. 

29.  For  eyidence  in  cbiminal  cases.    See  Criminal  Law,  pasaim. 
40.  Of  besultino  tbust.    See  Partnership,  1. 

31.  In  actions  for  personal  injuries.    See  Personal  Injuries,  1-4. 

32.  Judicial  notice.    See  Practioein  Supreme  Court,  2. 

33.  Parol  to  tart  wrstino.    See  Promissory  Note,  8. 

34.  Limited  to  issxtes.    See  Railroads,  2. 

See  Agency,  3;  Depositions,  1,  2;  Mortgage,  1;  Sales,  3;  Tax  Sale 

AND  DEED,  2,  5;  UsURY,  3,  4;  STATUTE  OF  FRAUDS. 

'EXCEPTIONS. 
See  Practice,  1 ;  Practice  in  Supreme  Court,  23-25. 

EXECUTION. 

1.  Growing  crops  cannot  be  sold  undeb.    Imnvature  crops  belong 

to  the  land  on  which  they  are  growine,  and  they  cannot  be  lev- 
ied upon  and  sold  on  execution  as  personal  propertjr;  and  where  such 
sale  is  attempted  the  purchaser  acouires  no  right  which  he  can  assert  as 
against  one  who  purchases  the  realty  from  the  judgment  debtor  before 
the  maturity  of  the  crops.  (See  opmion  for  cases  followed  and  distin- 
guished.)   EllUhorpe  d.  Reideail,  315. 

2.  Execution  sale:  ibbegulab  redebiption:  assignment  of  certifi- 

cate: 8HEBiFF*8  DEED.  Where  one  who  was  apparently  the  owner  of 
a  junior  judgment  redeemed  irom  an  execution  sale  of  land,  and  pro- 
cured an  assignment  of  the  certificate  of  purchase,  held^xaX,  even  if  he 
was  not  entitled  to  redeem  on  account  of  nis  having  assigned  his  judg- 
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ment,  vet,  in  the  absence  of  a  redemption  from  himself,  he  was  entifcled 
to  a  sheriff's  deed  as  a  purchaser  of  the  certificate  of  purchase.  (Com- 
pare Wilson  V.  Conklin,  21  Iowa,  452.)    Rush  ».  Mitchell,  333. 

3.   :  SHBRTFF^B  DBBD  MADB  TOO  LATB:  INTBRYBNINO  PURCHASBR: 

GOOD  faith:  btidbncb:  burdbh  of  proof.  Plaintiff,  claiming  title 
to  the  land  in  quostion  ander  a  sheriff*8  deed  made  more  than  twenty 
days  after  the  expiration  of  the  year  for  redemption,  (Code,  §  8125,) 
b^nght  this  action  to  quiet  his  title  aiirainst  M.,  who  claimed  under  a 
deed  made  by  the  execution  defendant  after  the  expiration  of  the 
twenty  days,  and  before  the  execution  and  recording  of  the  sheriff's 
deed.  The  deed  from  the  execution  defendant  was  a  mere  quitclaim, 
made  to  one  R.,  fbr  the  purpose  of  defrauding  plaintiff.  M.  took  by  a 
warranty  deed  from  R.,  and  ga^e  to  R.  notes  secured  by  mort^^  on 
the  land  for  the  purchase  money.  The  petition  put  M.'s  goOd  faith  in 
issue.    Held — 

(1)  That,  since  M.  took  from  a  fraudulent  grantee,  she  had  the^  bur- 
den of  proof  to  show  that  she  was  a  good  faith  purchaser  for  value. 

(2)  That  the  mere  recitals  in  her  deed  would  not  show  that  she  paid 
value  for  the  land.  Nor  woald  that  lact  be  established  by  proof 
that  she  executed  negotiable  notes,  secured  by  mortgage,  for  the 
purchase  money,  unless  she  also  showed  that  the  notes  had  been 
negotiated  by  her  grantor.  (See  opinion  for  authorities  cited  on  all 
branches  of  the  case.)  \  Id. 

4. :  appbal:  rbdbhption.  Under  S  3102  of  the  Code,  an  execu- 
tion sale  made  after  appeal  taken  is  without  the  right  of  redemption; 
but  an  appeal  is  not  taken  by  service  of  a  notice  on  the  attorney  of  the 
execution  plaintiff.  It  must  also  be  served  on  the  clerk  of  the  court. 
(Code,  §§  3178,  3179.)    Fitzgerald  v.  Kelso,  731. 

5.  :  ACTION  TO  SET  ASIDE:  OFFBR  TO  RBDBBic.    One  whose  land 

has  wrongfully  been  sold  without  the  right  of  redemption  may  main- 
tain an  action  to  set  the  sale  aside,  without  offering  to  redeem,  where 
his  right  to  redeem  has  constantly  been  denied ;  for  the  law  does  not 
require  a  man  to  do  a  vain  thing.    Id. 

WRONGFUL  8 ALB  WITHOUT  REDEMPTION:  INADBQUATB  PRICE: 


SET  ASiDB.  When  plaintiff *s  land  was  sold  wrongfully  without 
redemption,  and  for  a  grossly  inadequate  price^  and  there  was  a  mani- 
fest attempt  to  oppress  him  by  denym|?  his  rights  to  redeem,  held  that 
the  sale  was  properly  set  aside  in  equity.    Id. 

EXECUTOR. 
See  Adhinistrator. 

FALSE  PRETENSES. 

See  Criminal  Law,  22. 

FALSE  REPRESENTATIONS. 

See  Contract,  2. 

FENCES. 

Division  fbncb:  obligation  to  maintain:  herd  law.  Where  at 
defendant's  solicitation,  after  the  herd  law  had  been  adopted,  the  town- 
ship trustees  were  called  together  and  apportioned  the  division  fence 
between  him  and  plaintiff,  and  both  parties  acquiesced  in  the  apportion- 
ment and  erected  the  fence  accordingly,  held  that  defendant  could  not 
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afterwardB,  of  his  own  motion,  relieve  himself  of  the  obligation  to  keep 
his  portion  of  the  fence  in  repair.    Barrett  v.  Dolan,  94. 

See  Railroads,  6. 

FIXTURES. 
See  Personal  Phopertt,  1. 

FORECLOSURE. 

1.  Of  TiTLB  bond:  tbndbr  op  deed.  No  tender  of  a  deed  is  necessaxy  hy 
the  vendor  of  real  estate  in  order  to  the  maintenance  of  an  action  in 
equity  to  foreclose  a  title  bond  for  the  collection  of  the  purchiise  money. 
In'aoi^onat  law  for  the  purchase  money  a  different  rule  prevails. 
(See  opinion  for  authorities  cited.)    Stevenson  v.  Polk,  278. 

See  Mortgage,  passim, 

FORMER  ADTUDICATION. 

t.  Separate  trials  for  several  defb!7Dants.  Where  several  alleged 
makers  of  a  promissory  note  were  made  defendants  in  an  action  on  the 
note,  and  one  of  tnera  procured  a  separate  trial  for  himself,  held  that 
nothinpf  in  the  record  of  the  trial  as  to  the  others  could  be  relied  on  as 
res  adjudicnla  on  the  separate  trial  of  such  defendant.  Eikenhcrry  v. 
Edwards,  82. 

i.  What  is  not:  withdrawing  op  intervenor.  Where  the  claimant 
of  attached  property  appeared  in  the  attachment  suit  and  took  time  to 
file  a  petition  of  intervention,  but  a  few  days  afterwards  withdrew  his 
appearance,  and  afterwards  a  judgment  was  rendered  affaiust  the 
attachment  defendant*  with  an  order  for  the  sale  of  the  property,  held 
that  such  judgment  did  not  in  any  way  affect  the  riprbts  of  the  inter- 
venor, and  was  not  a  bar  to  an  action  by  him  to  recover  the  property. 
.     Wilson  v,  Trowbridge,  345. 

i.  Vendor's  lien:  subrogation  op  surety  upon  paying  note  for 
PUR0HA8B-MONEY.  The  vendor  of  real  estate  sued  the  purchaser  and 
his  surety  on  a  purchase-money  note,  and  procured  judgment,  but  the 
court  refused  to  decree  a  vendor's  lien  on  the  premises.  The  surety  paid 
the  judgment.  Held  that,  since  he  was  a  party  to  the  action  in  which 
the  vendor  was  refused  a  lien,  he  was  bound  by  that  adjudication,  and 
that  he  could  not  afterwards  claim  to  be  entitled  to  such  a  lien  by  sub- 
rogation to  the  rights  of  the  vendor.    Blake  r.  Koons,  356. 

4.  How  PROVED.  Wher^a  party  relies  upon  an  estoppel  by  a  jud^ent 
upon  a  verdict,  he  should  introduce  the  verdict  and  judj^ment  in  evi- 
dence, and  where  he  neither  introduces  nor  proposes  to  introduce  the«e, 
an  instruction  given  by  the  court  in  the  formei  case  is  properly  rejected 
as  evidence  on  that  issue.    Reynolds  r.  Sutliff,  549. 

FRAUD. 

1.  Ik  purohasb  of  land:  inadequate  consideration  as  btidence  of. 
To  warrant  a  court  of  equity  in  presuming  fraud  in  the  purchase  of  land 
from  the  inadequacy  of  the  consideration,  and  in  settinflr  a^ide  a  convey- 
ance on  the  ground  thereof,  it  must  be  such  as  to  demonstrate  some 
gross  imposition  or  undue  influence;  and  in  this  case,  where  the  consid- 
eration paid  was  only  about  one- fourth  the  actual  value  of  the  land, 
held  that  this  fact,  taken  with  the  ot>>er  facts  of  the  case,  (for  which  see 
opinion)  was  not  sufficient  to  justify  the  court  in  setting  aside  the  con- 
veyance,   Herron  v.  Herron,  428. 
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2.  :  HBOLIOBNCB  OP  COMPLAINANT:  RBLIBF   IN   BQniTT.      It  18  tbo 

province  of  courts  of  equity  to  afford  relief  to  those  who  have  been  ovi»r- 
reached  by  the  artifice  or  cunning  or  deceit  of  others;  bat  where  a  seller 
of  land  refuses  to  resort  to  sDurces  of  information  to  which  he  is  refer- 
red by  the  Duyer  as  to  the  value  of  the  land,  but  chooses  rather  to 
aco^t  the  statements  of  the  buyer,  he  should  be  held  to  have  acted  on 
his  own  judgment,  and  no  rehef  should  be  granted  him  if  it  turns  out 
that  the  statements  of  the  buyer  were  false  as  to  the  value  of  the  land.  Id, 

See  Contracts,  passim^  Mortoage,  4, 10;  Prokissort  Note,  10, 11, 13; 
Statute  of  Limitations,  1,  2;  Surety,  2. 

FRAUDULENT  CONVEYANCE. 

1.  Etidbncb:  conversation  between  parties.    Where  it  ipiS  soujjrht 

to  charge  a  garnishee  with  the  value  of  goods  alleged  to  have  been  trans- 
ferred to  him  by  the  principal  defendant  in  fraud  of  creditors,  held  that 
it  was  proper  to  allow  the  defendant  to  testify  to  a  conversation  had 
between  him  and  the  garnishee  showing  their  fraudulent  purpose.  Rls- 
ser  V.  Rathburn^  113. 

2.  Salb  bt  fraudulent  ybndbb:   liability  on  garnishment,      a 

fraudulent  vendee  of  goods  may  sell  the  same  to  an  innocent  third  party, 
and  giye  a  good  title,  but  he  may  nevertheless  b?  he*d  liable  for  the  pro- 
ceeds on  garnishment,  in  a  suit  ai^inst  hi^  vendor  by  the  creditors 
sought  to  be  defeated  by  the  fraudulent  transfer.    Id, 

3.  ;  :  INTEREST  ON  PROCEEDS.  lu  such  case,  the  garnishee  is 
liable  for  interest  on  the  proceeds  of  the  goods  from  the  dato  of  their 
s^e  by  him.    Id, 

4.  EriDBNCB:  right  op  creditor  to  secure  preference,    a  creditor 

has  a  right  to  secure  hi^  own  claim,  even  though  he  knows  that  there 
will  be  nothing  left  to  secure  or  satisfy  other  creditors ;  and,  there  being 
no  other  evidence  of  a  fraudulent  intent  in  the  conveyances  herein 
assailed,  held  that  they  could  not  be  set  aside  as  being  in  fraud  of  cred- 
itors.   Aultnan  v,  Aulman,  124. 

5.  Burden  of  proof:   bvidencb.    Where  conveyances  of  property  pur- 

port to  hare  been  made  for  a  sufficient  consideration,  the  burden  is  on 
creditors  seeking  to  subject  the  property  to  the  payment  of  their  claims  to 
show  a  want  of  consideration;  (  ^off  v.  Chandler,  58  Iowa,  569;  Allen 
V,  Wegstein,  69  Id..  598;)  but  it  is  wholly  immaterial  whether  the  evi- 
dence is  introduced  by  the  plaintiff  or  the  defendant.  Accordingly, 
where  the  conveyances  were  made  by  a  husband  to  his  wife  -it  a  time 
when  he  was  likely  to  be  called  on  to  pay  debts  as  surety  for  a  son,  and 
the. wife,  to  show  the  consideration  for  the  transfers  to  her,  introduced  a 
written  contract,  signed  by  herself  and  her  husband,  and  which  boi-e 
date  of  thirty  years  previous,  at  which  time  they  both  testified  it  was 
executed;  which  contract  was  an  aarreement  on  the  part  of  the  wife  to 
furnish  the  husband  with  certain  money,  and  an  agreement  on  his  part 
to  r^pay  it,  which  money,  so  furnished,  they  testified  was  the  consider- 
ation of  lii'^  conveyances;  but  the  paper  appeared  on  its  face  to  have 
been  recently  written,  and  experts  testified  that  it  had  been  recently 
written,  held  that  the  conveyancps  were  properly  set  aside  as  being  with < 
out  consideration  and  in  fraud  of  creditors.    Eisfield  &.  Dill,  442. 

6.  Consideration:  evidence.    McFarland  v.  Elliott,  755. 

See  Execution,  3. 

GARNISHMENT. 

1.  Disputed  fund:  husband  and  wife.  A  wife  was  the  owner  of  cer- 
tain horses  which  her  husband  entered,  in  his  own  name,  but  with  hid 
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wife^B  money,  for  premiums  at  a  ooanty  fair.  These  entrance  fees  wer^ 
returnable  by  the  rules  of  the  society,  but  the  societv  did  not  know  thaf 
the  horses  belonged  to,  and  that  the  fees  were  paid  by,  the  wife.  Held 
that  the  society  migrht  have  discharged  its  obli^tions  by  payinij^  these 
fees  to  the  husband,  but  that,  while  they  remained  unpaid,  they  could 
not  be  appropriated  by  garnishment  on  ezecntion  against  the  husband, 
against  the  objections  oi  the  wife  as  an  intervenor.  Me  Arthur  v.  Gar- 
man^  84. 

2.  Propbbtt  in  oonstructivb  possbssion  of  oarkishbb:  liabtlitt. 

In  order  that  a  garnishee  may  be  holden  for  property  belonging  to  the 
debtor,  he  must  have  the  property  in  his  possession,  so  that  he  can 
surrender  it,  if  the  court  so  directs,  in  exoneration  of  his  liability 
as  garnishee.  If  he  has  only  a  right  of  possession,  or  constructive 
possession,  he  may  possibly  be  required  to  make  a  demand  for  the 
property,  but  he  cannot  be  required  to  commence  an  action  to  recover 
it;  and  an  action  to  recover  property,  on  the  sole  ground  that  the 
plaintiff  has  been  garnished  in  a  suit  against  the  owner  of  it,  cannot 
>        DO  maintained.    Smalley  v.  Miller^  90. 

3.  Surplus  proceeds  of  collateral  security.    Where  a  bank  received 

from  C.  certain  notes  as  collateral  security  for  a  loan,  and  collected  the 
notes  and  paid  the  loan  out  of  the  proceeds,  and  had  money  left,  and 
the  bank  was  garnished  as  the  debtor  of  C,  and  there  was  no  proof  by 
an  intervenor  claiming  the  money  of  an  assignment  to  him,  ?ield  that 
it  was  error  to  discharge  the  garnishee  on  motion  of  the  intervenor. 
Nat,  Bank  of  Galena  v.  Chase,  120. 

4.  On  execution:  inter vrntion:  when  perihttbd.    So  long  as  money 

paid  into  court  by  a  garnishee  on  execution  has  not  been  paid  over  to 
the  execution  plaintiff,  a  third  party  claiming  the  money  may  intervene 
in  the  action  for  the  purpose  of  asserting  his  claim  to  the  money. 
(Code,  §§  3016,  3051.)  So  held  where  the  garnishee  had  i)aid  over  the 
money  and  had  been  discharged,  without  answering,  and  without  notiVe 
to  the  execution  defendant,  and  where  the  money  had  been  applied  in 
satisfaction  of  the  judgments  on  which  the  executions  had  been  issued, 
but  had  not  yet  been  paid  over  to  the  judgment  creditors.  Edwards  v. 
Cosgro,  296. 

5.  Dbtbntion  of  exempt  property:  llability.    Plaintiff,  who  was  a 

judgment  debtor  of  W.,  had  delivered  to  a  railway  company  for  ship- 
ment certain  household  goods  which  were  exempt  from  execution.  W. 
caused  Uie  railway  company  to  be  garnished  as  the  supposed  debtor  of 
pl£untiff,  wherefore  the  company,  as  required  by  the  notice  of  garnish- 
ment, did  n«t  Hhip  the  goods.  Neither  the  company  nor  the  officer  who 
held  the  execution  knew  that  the  goods  were  exempt,  but  as  soon  as  the 
officer  learned  that  they  were  exempt  he  released  them  from  the  levy 
and  notified  the  company  thereof,  when  the  goods  were  forwarded  to 
their  destination.  Held  that  the  delay  of  the  goods  was  no  ground  of 
recovery  against  either  W.,  the  officer,  or  the  railway  company. 
Hynds  v,  Wynn,  593. 

GIFT. 

See  Prokissory  Notb,  7. 
GUARDIAN. 

1.  Appointment:  jurisdiction:  domicilb.    The  probate  court  of  the 

county  in  which  a  minor  child  has  its  domicile  is  the  court  which  has 
jurisdiction  to  appoint  a  guardian  of  its  person,  though  it  be  not  at  the 
time  a  resident  of  such  coimty.  (Compare  Love  v.  Cherry,  24  Iowa, 
204.)    Jenkins  r.  Clark,  552. 

2.  Right  to  custody  op  ward:  effect  of  parent's  request.    Under 

§  2249  of  the  Code,  a  guardian  of  the  person  of  a  child  has  the  same 
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right  to  its  custody  as  if  he  were  its  parent.  And  where  he  is  not 
shown  to  be  an  unfit  person  to  have  such  custody,  the  child  will  not  be 
taken  from  him  and  flfiven  to  an  aunt,  though  its  mother  in  her  will  liai 
requested  that  the  aunt  take  and  raise  the  child.    Id. 

HABEAS  CORPUS. 

1.  OusTODT  OF  child:  prime  considbration:  eyidenob  on  appeal. 
Where  the  right  to  the  custody  of  a  minor  child  is  involved  in  a  habeat 
corpus  proce^iDg,  the  best  interest  of  the  child  is  the  first  considera- 
tion: but  the  action  is  regarded  as  an  ordinary  one,  and.  on  an  appeal 
to  this  court,  the  judgment  of  the  lower  court  cannot  be  disturbed, 
unless  it  is  clearly  contrary  to  the  evidence  as  to  the  best  interest  of  the 
child.    Jenkins  v,  Clark,  552. 

HIGHWAY. 

1.  Establishment:  allowance  op  damages:  appeal:  when  triable. 

Where  a  claimant- of  damages  caused  by  the  establishment  of  a  high- 
way gives  notice,  twenty-one  days  prior  to  the  next  term  of  the  circuit 
•court,  of  an  appeal  from  the  allowance  made  by  the  supervisors,  the 
appeal  is  triable  at  that  term,  and  he  cannot  delay  such  trial  by  neglect- 
ing to  file  notice  of  the  appeal  in  the  auditor *s  office  for  BO-long  a  time 
that  the  auditor,  taking  the  ten  days  allowed  him  by  statute  to  prepare 
a  transcript,  does  not  get  it  on  file  in  the  clerk's  office  until  after  the 
opening  ot  the  term.    Scott  v.  Laselh  180. 

2.  : :  :  payment  of  filing  fee.    In  such  case,  the 

appellant  must  pay  to  the  clerk  the  fee  for  filing  the  transcript  and 
docketing  the  case,  although  the  costs  of  the  appeal  must,  in  the  end, 
be  paid  by  the  petitioner  for  the  road,  or  by  the  county.  (Code,  §  963.) 
Id, 

3.  -: :  :  failure  to  have  case  docketed.    Such  an 

appeal  is  a  '*  civil  case  **  within  the  meaning  of  a  rule  of  practice  which 
provides  that  in  appeals  from  justices'  courts,  or  other  inferior  tribunals, 
in  civil  cases,  if  the  appellant  fails  to  pay  the  filing  fee  and  to  have  the 
appeal  docketed  by  noon  of  the  first  day  of  the  term,  the  appellee  may 
pay  the  fee  and  have  it  docketed,  and,  may  therenpon  have  the  judg- 
ment below  affirmed.    Id, 

4.  :  : :  waiver  of  filing  fee.    In  such  case,  where 

the  appellee*s  right  to  an  affirmance  had  already  accrued,  it  was  of  no 
avail  to  show  that  appellant  caused  the  transcript  to  be  filed  on  the 
third  day  of  the  term,  and  that  the  derk  then  waived  the  payment  of 
the  filing  fee.    Id, 

5.  Vacation  and  establishment:  damages:  appeal:  claim  increased 

BT  amendment.  Upon  a  proceeding  to  vacate  one  road  and  estab- 
lish another  in  lieu  thereof,  plaintiff  claimed  $100  damages  foi 
land  taken  of  him  for  the  new  road,  which  sum  was  allowed  him.  His 
claim  was  made  upon  the  supposition  that  the  old  road  was  to  be  vacated 
*  upon  the  establishment  of  the  new  one;  but  after  the  supervisors  had 
ordered  the  new  one  established  and  allowed  plaintiff  s  claim,  they 
refused  to  vacate  the  old  one,  whereby  plaintiff's  damages  were  much 
in  excess  of  $100.  Plaintiff  appealed  to  the  circuit  court.  The  defend- 
ant moved  to  dismiss  the  appeal  on  the  ground  that  the.  establishment 
of  the  new  road  and  the  vacation  of  the  old  one  were  separate  proceed- 
ings, and,  on  the  former,  plaintiff  had  been  allowed  all  the  damages  he 
had  claimed.  Held  that  the  motion  was  properly  overruled;  also,  that 
plaintiff  was  properly  allowed  to  amend  his  claim  for  damages  by 
increasing  it  so  as  to  cover  the  damages  sustained  by  him  by  the  estab- 
lishment of  the  new  road  without  the  vacation  of  the  old  one.  [Adams, 
Ch.  J.,  and  Seevers,  J.,  disseniing.]    Pollard  v,  Dickinson  Co.,  438. 
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HOMESTEAD. 

I.  Judicial  sale:  sale  op  other  property  first:  compliance  witd 
STATUTE.  C.  held  a  mortgage  on  eighty  acres  of  land  owned  by  S.,  one 
forty  of  which  was  his  homostead.  C.  also  held  a  judgment  against  S.. 
which  was  a  lien  on  the  forty  other  than  the  homestead.  Each  forty 
was  worth  ll^OOO.  At.  a  judicial  sale  under  a  foreclosure  of  the  mort- 
gage, C.  bought  the  forty  other  than  the  homestead  for  $100,  and  he 
bought  the  homestead  forty  for  $647.  On  the  same  day,  at  an  execu- 
tion sale  under  his  judgment,  he  bought  the  forty  other  than  the  home- 
stead for  $867.  He  was  the  only  bidder.  In  due  time  a  sheriflTs  deed 
was  made  for  the  whole  tract  to  C.*8  assicrnee  of  the  certificates.  About 
six  months  later,  S.'s  wife  began  this  action  to  set  aside  the  foreclosure 
sale,  on  the  ground  that  the  land  other  than  the  homestead  had  not 
been  first  exhausted  before  the  sale  of  the  homestestd,  as  required  by 
statute,  and  that  it  was  sold  for  a  grossly  inadequate  price;  but  held 
that,  in  the  absence  of  a  showing  that  the'sale  had  not  been  fairly  con- 
ducted, equity  could  not  grant  her  petition.    Sif/erson  v.  Sigerson,  476. 

I.  Used  for  unlawful  sale  op  liquors:  exemption  forfeited. 
Where  a  house  and  lot  owned  by  the  wife  was  occupied  by  the  family 
as  a  homestead,  but  the  front  room  of  the  house  was  used  by  the  hus- 
band foj  a  saloon,  held  that,  under  §  1558  of  the  Code,  the  pait  used  for 
a  saloon  was  subject  to  execution  for  the  satisfaction  of  a  judgment 
obtained  against  the  husband  for  damages  caused  by  the  unlawful  sale 
of  liquors  by  him  in  said  saloon.    Arnold  r.  Gotshall,  572. 

See  Specific  Performance,  4. 

HOMICIDE. 
See  Criminal  Law,  10,  16,  21. 

HUSBAND  AND  WIFE. 
See  CoNVBTANCE,  2;  Criminal  Law,  3,  IS;  Mortoagb,  10. 

IMBECILITY. 
See  Contracts,  1,  9;  PROMissoRt  Note,  11. 

INDICTMENT. 
See  Criminal  Law,  5,  22,  26. 

INFANT. 
See  Domicile,  1.  ^ 

INJUNCTION. 

1,  Granted  only  in  absence  of  legal  remedy:  illustration. 
Injunction  is  an  extraordinary  remedy,  and  it  will  be  granted  only  when 
the  party  is  likely  to  suffer  some  irreparable  injury  against  which  he  has 
no  other  speedy  or  adequate  remedy.  Accordingly,  where  plaintiff  had 
granted  to  defendant  the  privilege  to  construct  "and  maintain  a  street 
railway  on  its  streets  and  alleys,  providing  that  the  track  should  conform 
to  the  established  grade,  but  with  no  provision  in  regard  to  the  kind  of 
rail  to  be  used,  or  the  gauge  of  the  road,  held  that  it  was  not  entitled  to 
an  ioj auction  to  restrain  the  defendant  from  using  a  certain  kind  of 
rail,  or  from  building  its  road  upon  a  certain  gauge,  on  the  ground  that 
thereby  the  defendant  would  cause  its  track  to  be  a  nuisance;  because 
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the  plaintiff  did  not  part  wiih  Kb  lawful  aathority  over  its  streets,  and, 
in  the  exercise  of  such  authority,  it  had  full  power  to  make  and  enforce 
all  necessary  and  reasonable  regulations  a«  to  the  manner  in  which  the 
track  should  be  constructed  and  maintained,  pnd  it  had  tio  need  of  the 
interference  of  equity.  CUy  of  Waterloo  v,  Waterloo  Street  R'y  Co., 
193. 

See  Practice  and  Procedure,  18. 

INNOCENT  PQRCHASER. 

See  Conveyance,  2;  Execution,  3;  Promissory  Note,  2-5;  Veiidob 

AND  Vendee,  2. 

INSANITY. 
See  Contracts,  1,  9;  Promissory  Note,  11. 

INSTRUCTIONS. 

1.  Province  op  jury:  weighing  probabilities.    It  is  the  duty  of  the 

jury  to  determine,  us  best  they  can,  which  theory  of  the  ca*e  is  Rup- 
ported  by  the  evidence,  and  not  which  is  the  more  probable;  and  an 
mstruclion  direclinj?  them  to  consider  the  probabilities  of  the  case  was 
properly  refused.    Butler  r.  C.  d'N.  W,  Ky  Co.,  206. 

2.  Error  without  prejudice.    An  erroneous  instruction  is  no  ground 

for  the  reversal  of  a  judgment  which  could  not  have  been  otherwise 
had  the  instruction  not  been  given.     Whitney  v.  Broicneicell,  251. 

8.  Repetition  not  required.  Instructions  asked  are  properly  refu«<ed 
when  the  thon^htof  eiich  is  puiiieiently  expressed  in  instructions  given 
by  the  court  on  its  own  motion.    Seelcel  r.  Norman,  264. 

4.  Correct  IN  THE  abstract  but  not  properly  applied:  estoppel. 
It  may  sometimes  occur  that  a  correct  abstract  rule  of  law  may  mislend 
the  jury,  in  the  absence  of  directions  for  its  application  to  the  facts  in 
the  case.  In  such  a  case  it  will  be  eiror,  if  the  court  fails  on  its  own 
motion  to  give  such  directions  for  it^  application  that  the  jury  will  not 
be  misled.  So  held  in  reg^ard  to  an  instruction  in  which  the  court 
rightly  stated  that,  to  constitute  an  estoppel,  the  party  pleading  it  mu*-t 
have  been  prejudiced,  or  sustained  injury,  by  acting  upon  the  representa- 
tions alleged  as  ground  for  the  estoppel,  but  failed  to  give  other  neces- 
sary instructions  for  the  application  of  the  rule.    Id, 

6.  Submitting  questions  of  doubtful  proof.  A  fact  is  not  proved 
because  thei«  is  uncontradicted  testimony  which  tends  to  prove  it;  and 
when  there  are  other  circumstances  shown  by  the  evidence  which  have 
a  bearing  upon  the  weight  and  credit  which  should  be  given  to  such 
uncontradicted  testimony,  the  question  as  to  whether  the  fact  is  proved 
should  be  submitted  to  the  jury.  (See  opinion  for  illustration.)  Soar 
V,  Fuller,  425. 

6.  No  BYiDENCfi  to  WARRANT.    An  instruction  directing  the  jury  to 

inquire  into  a  matter  of  which  there  is  no  evidence,  is  erroneous.  (See 
opmion  for  illustration.)    Id. 

7.  Statement  of  issues:  following  pleadings.    There  can  be  no  valid 

ohjection  to  a  statement  of  the  issues  to  the  jury  in  the  form  in  which 
they  are  made  by  the  pleadings,  even  though  an  issue  is  thus  presented 
on  which,  as  a  matter  of  law,  there  can  be  no  recovery.  Fleming  v. 
Shenandoah,  456. 

8.  Method  of  presenting  issues.    It  is  not  necessary  that  all  the  issueu 

be  preseuted  in  the  stitament  of  the  pleading<rand  issues  preceding  the 
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instractions.  It  is  sufficient  if  they  be  all  fairly  and  fally  presented 
somewhere  in  the  charge.    Siliz  v.  Hawkey b  Ina.  Co.^  710. 

9.  Ignoring   point  in   issue.    An  instruction   which  ignores  an  issue 

material  to  the  case»  or  which  assumes  as  true  a  material  point  in  dis- 

Sate,  cannot  be  sustained.    (For  illustrations  see  opinion.)    Kennedy  v 
'osier,  671. 

10.  For  INSTRT7CTI0NR  IN  CRIMINAL  CASES.    See  Criminal  Law,  passim. 

11.  As  TO  SPECIAL  INTERROGATORIES.    See  Plractice  and  Procedure,  8»  21. 

See  Damages,  2, 4, 5;  Practice  and  Procedure,  19;  Sales,  5. 

INSURANCE. 

(1)    Fire  Insurance, 

1.  Contract  of  insurance:   pacts  not  constituting.     Plaintiff  exe- 

cuted an  application  to  the  defendant  company  for  insurance,  and 
delivered  it,  with  the  premium  and  policy  fee,  to  one  who  was  only  a 
soliciting  agent  of  defendant,  with  the  understanding  that  it  should  be 
sent  to  the  defendant  for  acceptance,  and  that,  if  not  accepted,  the 
money  should  be  returned.  The  application  and  premium  were  sent  by 
the  a^nt,  but  were  never  received  by  the  company,  and  no  policy  was 
issued,  and  nothing  further  done.  More  than  two  years  afterwards  the 
property  was  burned.  Held  that  the  facts  did  not  create  a  contract  ot 
insurance,  and  that  defendant  was  not  liable  for  the  loss.  (Compare 
Walker  V.  Farmers'  Ins.  Co,,  51  Iowa,  679,  and  Armstrong  v.  State 
Ins,  Co.,  61  Id.,  212.)    Atkinson  v,  Hawkeye  Ins,  Co,,  340. 

2.  Condition  against  incumbrance:  violation.    A  condition  in  a  fire- 

insurance  policy,  issued  to  a  firm,  that  the  property  should  not  after- 
wards be  in  any  manner  incumbered,  was  violated  by  the  execution  of  a 
mortgage  by  one  of  the  partners  on  his  undivided  one-third  interest  in 
the  property,  and  by  a  judgment  against  him  which  became  a  lien  on 
his  said  interest.    Hicks  v.  Farmers'  Ins.  Co.,  119. 

jj.  Change  of  incumbrance  on  propekty:  effect:  question  of  fact. 
Where  a  fire  insurance  policy  provided  that  it  should  be  void  **  if  the 
assured  hereafter  mortgage  or  incumber  the  property,"  and  the  land  on 
which  the  property  was  situated  was  mortgaged  when  the  policy  was 
issued,  and  the  assured,  by  the  sale  of  a  portion  of  the  land  and  the  pur« 
chase  of  other  land  adjacent,  paid  off  the  original  mortgage  and  made  a 
new  one,  held  that,  whether  this  avoided  the  policy  or  not  depended 
upon  whether  the  hazard  was  increased;  that  is,  whether  the  incum- 
brance on  the  insured  property  was  proportionately  increased  by  the 
change;  and  that  that  was  a  question  for  the  juiy.  Russell  v.  Cedar 
■  Bapids  Ins,  Co,,  69. 

4.  Forfeiture  by  bale:  facts  constituting  sale.    The  policy  sued  on 

provided  that  it  should  immediately  be  void  upon  a  sale  of  the  premii^s 
without  the  consent  of  the  company.  The  insured  entered  int3  a  con- 
tract with  L.,  whereby  L.  agreed  to  pay  him  a  certain  sum  for  the 
property, — a  small  portion  in  cash,  and  the  rest  in  deferred  paymentrt, 
and  the  insured  agreed  to  convey  the  property  to  him  upon  bis  making, 
all  the  payments  as  agreed.  But  it  was  also  stipulated  that  if  L.  shoula 
fail  to  make  any  payment  at  the  time  stipulated  the  contract  should  be 
void,  and  any  payment<«  made  should  be  Ibrf  ited.  L.  took  possession 
under  the  contract.  Held  that  this  was  a  sale  which  forfeited  the 
insurance.  (Kempton  v.  State  Ins,  Co.,  62  Iowa,  33,  distinguished.; 
[Reed,  J.,  dissenting.]    Davidson  v.  Hatckeye  Ins,  Co,,  532. 

5.  Forfeiture «T  contract  of  sale:  rescission  of  contract.    A  fire 

insurance  policy  which  has  been  forfeited  by  a  sale  of  the  premises  in 
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violation  of  its  conditions,  is  not  lestcMred  by  an  abandonment  of  the 
contract  of  sale.    Id, 

6.  Failure  to  pat  prbmtith  note:  forfbitttre:  waiver:  agency: 

FRAUD.  The  policy  in  question  provided  that  the  company  should  not 
be  liable  for  anv  loss  accruing  while  any  premium  note  remained  over- 
due and  unpaid.  The  policy  would  be  forfeited  unless  a  premium  note 
was  paid  bv  May  15.  The  insured  lived  at  K.,  and  was  postmasU'r 
there,  but  the  company  did  not  know  that  he  was  j^ostmaster.  There 
being  no  bank  at  K.,  the  company,  according  to  its  custom  in  such 
cases,  sent  the  note,  on  the  7th  of  May,  to  the  postmaster  for  collection. 
Un  the  25th  of  May,  the  postmaster,  in  the  presence  of  two  witnesses, 
took  the  note  out  of  the  safe  and  destroyed  it,  and  put  in  its  place  tha 
amount  of  money  necessary  to  pay  it.  On  tbe  next  day  the  loss 
occurred.  On  the  3d  of  the  following  June  he  »/rote  to  the  company 
enclosing  the  identical  money  which  he  had  deposited  in  the  safe,  whicn 
the  company  received  and  retained  in  payment  of  the  note.  He  did  not 
Fign  his  name  to  the  letter,  but  subscribed  himself  simply  ''Postmaster, 
E.,  Iowa."  The  company  did  not  at  this  time  know  that  a  loss  had 
occurred.    Held — 

(1)  That  the  policy  was  forfeited  on  the  15th  of  May  by  the  non-pay- 
ment of  the  note  at  that  time. 

(2)  That,  althong:h  the  company  sent  the  note  to  the  postmaster  for 
collection,  vet,  since  the  postmaster  and  the  insured  were  identical, 
the  law  will  not  regard  him  as  the  a^nt  of  the  company  to  make  a 
collection  from  himself;  and  that  his  act  in  taking  jpayment  from 
himself  after  the  forfeiture  of  the  policy  was  not  bindinjpr  on  the 
company,  and  was  not  a  waiver  by  the  company  of  the  forfeiture. 

(3)  That  the  conduct  of  the  insured  amounted  to  a  fraud,  from  which 
the  law  will  not  allow  him  to  reap  a  benefit  Harle  v.  Council 
Bluffs  Ins.  Co.,  401. 

7.  Forfeiture:  premium  kotb  unpaid:  copy  of  note  not  attached 

TO  POLiCT.  Where  a  past  due  premium  note  was  setup  to  defeat  a  policy 
of  insurance,  held  that  it  could  not  have  that  effect,  since  a  copy  of  it 
was  not  attached  to  the  policy,  as  required  by  statute.  Lewis  v.  Bur- 
lington Ins.  Co.,  97. 

8.  Surrender  of  pomcy:  liabiutt  for  overdue  premiums.    The 

holder  of  a  ^licy  of  fire  insurance  cannot  avoid  liability  on  a  premium 
note,  foe  an  installment  already  past  due,  by  surrendering  the  policy  to 
the  company.    Atner.  Ins,  Co.  v.  Garrett,  243. 

9.  Action  on  policy:  designation  of  lost  goods:  evidence.    Where 

part  of  the  insured  property  was  designated  in  the  policy  as  "restaurant 
goods,'*  held,  in  an  action  to  recover  on  the  policy,  that  it  was  not  error 
U)  allow  plaintiff  to  refer  to  the  same  property  by  that  name,  and  ask  a 
witness  its  value.  If  the  designation  was  definite  enough  to  be  used  in 
the  policy,  it  wajB  definite  enough  for  use  on  the  trial.  Siltz  v.  Hawkey e 
Ins.  Co.,  710. 

10.  Action  ON  policy:  value  of  property:  evidence.  In  an  action 
to  recover  on  a  policv  of  fire  insurance,  where  the  plaintiff  testified  that 
she  paid  $3,500  for  the  property,  and  its  value  was  stated  at  that  ►um  in 
the  application,  held  that,  in  the  absence  of  other  evidence,  the  jury 
was  warranted  in  finding  that  it  was  worth  that  sum.    Id. 

11. :  :  fraud  of  insured:  instructions.    In  such  case, 

where  the  policy  provided  that  '*any  fraud,  or  attempt  to  defraud,"  on 
the  part  of  the  assured,  would  defeat  recovery,  heldHhsX  it  was  sufficient 
for  the  court  to  instruct  the  jury  as  to  the  acts  relied  on  by  defendant  to 
defeat  recovery  under  this  clause,  without  distinguishing  the  actual 
frauds  ^om  the  attempts  to  defraud.    Id. 
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12.  FoRPEiTUBB  OF  policy:  waiver:  revival.  The  forfeiture  of  a  pol- 
icy on  account  of  a  breach  of  its  conditions  may  be  waived,  whereupon 
it  will  have  the  same  binding  force  which  it  originally  possessed. 
(Viele  V,  Germama  Ina,  Co.,  26  Iowa,  9,  followed.)  Id, 

13.  Warranty  in  applioation  :  waiver.  Error  in  a  statement  in  an 
application  for  fire  insurance,  which  is  made  a  warranty  by  the  policy, 
cannot  be  relied  on  to  defeat  the  policy,  where  the  agrenl  who  took  (he 

'        application  was  fully  informed  as  to  the  facts;   but  the  error  will  be 
refjarded  as  waived.    (See  opinion  for  authorities  cited.)    Id, 

14.  Premature  ACTION  on  policy:  statute.    Under  Chap.  211,  Lawp 
^      of  ^880,  an  action  cannot  be  be^n  upon  a  policy  of  fire   insurance 

within  ninety  days  after  notice  of  loss  has  been  fnven,  even  though 
the  company  may  before  that  time  declare  ubsolutely  that  it  will  nol 
pay  the  toss;  the  effect  of  the  statute  being  to  declare  that  the  loss  If 
not  due  until  the  expiration  of  that  time.  Quinn  r.  Capital  Ins.  Co., 
615. 

15.  Proofs  of  loss:  what  necessary.  Under  §  3,  Chap.  211,  Laws  o( 
1880,  proof  of  loss  under  a  policy  of  insurance  must  be  by  affidavit,  stat- 
ing the  facts  as  to  how  the  loss  occurred,  so  far  as  they  are  within  the 
knowledge  of  the  assured,  and  the  extent  of  the  loss.  Therefore,  held 
that  an  unverified  certificate  of  a  veterinary  surgeon,  stating  how.  in 
his  opinion,  a  certain  cow  came  to  her  death,  without  giving  the  extent 
of  the  loss,  and  fixing  the  ownership  of  the  cow  in  a  perpon  other  than 
the  insured,  was  insutficient;  and  in  an  aciion  on  the  policy  to  recover 
the  value  of  the  cow,  evidence  that  such  certificate  was  sent  to  the 
company  was  inadmissible.      Welch  v.  Dea  Moines  Ins,  Co.,  337. 

16.  Liability  of  agent  for  neglect  of  duty:  damages.  An  insurance 
company  cannot  recover  more  than  nominal  damages  of  its  agent, 
through  whose  fault,  while  acting  in  good  faith,  it  is  drawn  into  a  con- 
tract of  insurance  somewhat  ditferent  from  what  it  supposes  it  to  be, 
but  not  less  valuable  to  it;  the  risk  actuallv  taken  bem^  such  as  the 
company  is  accustomed  to  accept.  So  held^  where  the  appbcation  falsely 
represented  the  insuced  premises  to  be  an  occupied  hotel  Dailding,  when 
in  fact  the  agent  knew  it  to  be  unoccupied  at  the  time,  but  did  not  com- 
municate that  knowledge  to  the  company,  but  the  rate  paid  was  greater 
than  that  charged  for  similar  unoccupied  hotel  buildings,  and  the  build- 
ing was  burned  before  occupancy,  and  plaintiff,  being  charged  with  the 
agent's  knowledge,  was  obliged  to  pay  the  loss.  In  such  case,  even  if 
the  premium  received  had  been  less  than  that  charged  for  the  risk 
actually  taken,  the  agent  would  have  been  liable  only  for  the  difference, 
and  not  for  the  amount  paid  by  the  compfwy  in  adjusting  the  loss. 
State  Ins,  Co,  r.  Richmond,  519. 

(2)    Life  Insurance, 

17.  Delay  in  paying  assessment:  forfeiture  waived.  Although 
defendant  had  a  right  to  declare  the  insurance  in  question  forfeited  on 
account  of  the  failure  to  pay  an  as««e8Pment,  yet  such  forfeiture  was 
waived  by  afterwards,  before  the  death  of  the  assured,  receiving  the  assess- 
ment and  retaining  it;  and  it  makes  no  difference  that  the  assessment  was 
demanded  and  i-eceived  by  mistake,  while  the  intention  was  to  regard  the 
insurance  as  forfeited.    Bailey  v  Mitt.  Benefit  Asso.,  689. 

18.  Assessment  plan:  remedy  on  certificate.  Upon  a  certificate 
entitling  the  beneficiary  to  the  net  proceeds  of  one  full  assessment 
upon  the  members  of  the  company  in  good  standing,  where  it  appears 
that  the  company  has  no  funds  to  pay  a  lo^s  except  as  it  is  raided  by  an 
assessment  specially  made  for  that  purpose,  held  that  an  action  at  law 
against  the  company  for  what  would  be  realized  by  such  an  assessment 
could  not  be  mamtained,  without  averring  and  proving  that  such  assess 
ment  had  been  made,  and  the  amount  thereof.   IBeck,  J.,  dissenting,]  Id, 
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INTEREST. 

1.  On  MONET  WITHHELD  AFTER   TITLE  ADJUDICATED.      Where  the  hold**! 

of  a  fund  refuses  to  pay  it  atter  the  title  thereto  has  been  adjudicated, 
he  mnst  pay  interest  from  the  date  of  such  adjudication.  Howe  r. 
Jones,  92. 

2.  Construction   of   contract.    T.   was  owine  D.  $3,000,  and  one 

ckuse  of  a  contract  between  fhem  stated:  '*T.  is  to  pay  D.  $1,000 
on  or  before  April  1,  1880."  and  another  clause  provided:  '*Jhe 
balance  of  said  sum  is  to  be  paid  by  T.  to  D.  on  or  before  April  1,  1881, 
and  interest  ii  to  be  allowed  to  U.  accordinfirly  on  said  $1,000;  and  tho 
remaining:  balance  to  be  paid  April  1,  1881,  at  tbe  rate  of  10  x>er  cent 
from  this  date.*'  Held  that  the  contract  [>rovided  for  10  per  cent  on 
the  last  payment  only,  and  that,  no  rate  bein^  named  for  the  first  pay- 
ment, it  drew  only  6  per  cent.    De  Wolfe  v,  Taylor^  648. 

3.  Stoppage  by   offer  to   pay.    A  mere  statement  by  a  debtor  to 

his  creditor  fbat  he  is  ready  to  pay  is  not  sufficient  to  stop  the  accruing 
of  interest  If  an  actual  tender  is  not  necessary,  it  must  at  least  appear 
that  he  has  the  money,  and  is  in  fact  ready  to  pay  according  to  contract. 
Id, 

INTERVENTION. 

1.  By  county:  action  to  annul  sale  of  poor  farm.  In  an  action  by 
tax- payers  against  the  purchasers  of  a  poor-farm  irom  the  county,  to  set 
aside  the  sale  on  account  of  tbe  inadequacy  of  the  price,  and  other 
alleged  illegalities,  held  that  the  county  was  entitled,  under  §  2688  of 
the  Code,  to  intervene  and  join  the  defendants  in  sustaining  the  sale, 
on  the  ground  that  it  was  advantageous  to  the  county.  McConnell  v. 
Hutchinson,  512. 

S6e  Attachment,  8. 

INTOXICATING  LIQUORS. 

1.  Injunction:  reformation  before   hearing.    Where  it  appearetl 

from  the  evidence  that  defendants  had  been  engaged  in  selling  mtoxi- 
cating  liquors  contrary  to  Uw,  and  had  kept  and  maintiincd  buildings 
for  that  purpose,  thus  creating  and  maintaining  nuisancer,  held  that 
temporary  injunctions  should  have  been  granted,  notwithstanding 
defendants  testrfied  that,  after  notice  of  the  hearing  for  the  allowance 
of  temporary  injunctions  had  been  served  on  them,  they  had  reformed 
and  quit  the  business.  (See  opinion  for  authorities  cited.)  Judge  r. 
Cribs,  183. 

2.  :  abatement:  vested  rights:  removal  of  causes  to  fed- 
eral courts.  PlaintifiE  sought  to  abate  as  nuisances  certain  places 
kept  for  the  unlawful  sale  of  intoxicating  liquors.  Defendants,  by 
proper  petitions,  sought  to  have  the  causes  removed  to  the  federal  courts 
on  the  ground  that,  long  prior  to  the  passaee  of  the  statute  under  the 
provisions  of  which  the  actions  were  brought,  they  had  purchased  the 
real  estate  described  in  the  petitions  for  the  purpose  of  selling  beer 
thereon,  and  had  procured  fixtures  and  furniture  for  said  business,  and 
placed  them  on  the  real  estate,  and  that  the  same  were  not  fitted  for  any 
other  business,  and  would  be  rendered  practically  valueless  if  they 
should  be  enjoined  from  carrying  on  said  business,  and  thus  they  would 
be  deprived  of  their  property  without  compensation  and  without  due 
process  of  law.  Held  that  no  federal  question  was  involved,  and  that 
it  was  error  to  arrant  the  petitions  for  removal.  [McLane  v,  Leicht,  60 
Iowa,  401,  followed.)    Judge  r.  Arlen,  186. 

3.  Condemnation:  value:  jurisdiction  of  justice  of  the  peace.    An 

action  for  tbe  condemnation  and  destruction  of  intoxicating  liquors  kept 
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for  illegal  sale  is  a  criminal  acfcioD,  (see  cases  cited  in  opinion,)  and  is 
not  aifected  bv  the  constitntional  provision  limiting  the  jurisdictiou 
of  justices  of  the  peace  in  civil  cases.  Accordingly,  held  that  snch  an 
action,  broaeht  before  a  justice  of  the  peace,  under  §§  1544-1547  of  the 
Code,  is  within  the  jurisdiction  of  the  justice,  re^raless  of  the  value 
of  the  liquors  involved  therein.    State  v.  Arien,  216. 

4.  Failtibb  to  make  beturk  of  Bi^LEs:  pbnaltt:  who  mat  sub  for. 

Under  g  1538  of  the  Code,  any  citizen  of  the  county  may  maintain  an 
action  in  the  name  of  the  state,  on  the  bond  of  one  authorized  to  sell 
intoxicatiufr  liquors,  for  the  penalty  for  failure  to  make  report  of  sales. 
The  authority  given  by  §  1532  to  the  district  attorney  to  bring  such 
action,  is  not  ezclnsive.    State  v.  Martland,  543. 

5.  Illegal  sale  not  prbsubted:  bvidbncb.    A  violation  of  the  law  in 

the  sale  of  intoxicating  liquors  will  not  be  presumed,  but  the  contrary; 
and  whoever  sets  it  up  must  prove  it.  In  this  case,  the  evidence  (see 
opinion)  that  a  sale  was  consummated  in  a  county  where  plaintiffs  had 
no  right  to  sell  is  held  not  sufficient  to  establish  that  claim.  Orose  r. 
Scarr,  656. 

6.  Nuisance:  coNSTrnTTioNALnr  of  statute.      (McLane  v.  J^nn,  70 

Iowa,  752,  followed.)    Craig  v.  Florang^  761. 

7.  LiABiLiTT  of  cobpobation  FOB  ILLEOAL  BALE.    See  Corporations,  1. 

JUDGMENT  AND  DECREE. 

1.  On  FBBicATUBE  DEFAULT:  BET  ASIDE.  In  the  abscnco  of  a  rule  of  the 
court  to  the  contrary,  a  default  taken  before  noon  of  the  second  day  of 
the  term  is  premature,  (Code.  §  2635J  and  should  be  set  aside  on  motion 
made  before  that  time.    Huebner  v.  Farmers'  Ins.  Co,,  30. 

2. :  :  AFFIDAVIT  OF  KEBiTS.    A  Verified  answer,  filed  with  a 

motion  to  set  aside  a  default,  and  which  the  defendant  asks  to  be  con- 
sidered as  an  affidavit  of  merits,  may  properly  be  so  considered  by  the 

court    Id. 

• 

3.  Quieting  title:  fBBBOULABiTiEsicoLLATBBAL  attack.    The  failure 

of  the  cleric  to  mark  **filed"  and  to  enter  on  the  appearence  docket  an 
original  notice,  showing  the  acceptance  of  service  by  defendants  in  an 
action  to  quiet  title,  cannot  be  nrged,  in  a  collateral  proceeding,  against 
the  validity  of  the  judgment,  especially  where  the  court  has  found  that 
the  defendants  were  duly  and  legally  served.    Stevenson  v.  Polk,  278. 

4.  Modification  as  to  amount:  gbounds  of.    A  judgment  can  be 

modified,  as  to  the  amount  of  recovery,  in  a  court  ol  equity,  onlv 
upon  some  of  the  grounds  specified  in  the  third,  fourth  or  seventh 
subdivisions  of  ^  3154  of  the  Code,  which  are  for  mmtake  or 
omissidn  of  the  derk,  fraud  by  the  successful  party  in  obtaining  the 
judgment,  and  unavoidable  casualty  or  misfortune  preventing  the  party 
ttom  im>Becuting  or  defending.  Consequently,  a  judgment  cannot  m 
thus  modified  where  the  judgment  defendant  appeared  by  attomev 
whose  authority  is  not  denied,  and  consented  to  the  amount  for  whien 
judgment  should  be  rendered,  and  it  was  rendered  for  that  amount, 
though  for  more  than  was  actually  due,  and  there  was  no  fraud  practiced 
by  the  judgment  plaintiff.    MeConkey  v.  Lamb,  636. 

5. :  0TATINO  execution:  gbound  of.    a  judgment  in  the  foce- 

closure  of  a  mortgage,  providing  for  the  sale  of  property  under  a 
special  execution,  wul  not  be  modified  in  equity  so  as  to  stay  the 
execution,  on  the  ground  that  the  judgment  was  for  purchase- money 
of  the  land,  and  that  plaintiff  did  not  have  title  to  a  portion  of  the  land, 
and  that  defendant  did  not  know  of  such  fact  till  after  the  judgment 
was  rendered,  *it  not  appearing  that  there  was  any  fraudulent  conceal- 


Digitized  by 


Google 


INDEX.  *         .801 

ment  of  that  fact  from  the  defendant,  nor  that  she  could  not  by  dili- 
gence have  ascertained  the  fact  before  the  judgment  was  entered.    Id 

G.  Clerical  error:  rbmbdy  on  appeal:  costs.  Where  a  decree  is  in 
conflict  with  the  evidence  on  account  of  a  supposed  clerical  error  in 
drawing  it,  bat  is  otherwise  correct,  it  will  be  modified  on  appeal  so  aj> 
to  correct  the  error,  and  then  affirmsd,  but  the  appellant  will  be  entitled 
to  his  costs  in  this  court.  The  fact  that  appellant  did  not  move  for  its 
correction  in  the  trial  court  will  not  deprive  him  of  relief  here.  Ken- 
yon  V.  Tramely  693. 

?•  Rendered  in  tacation:  consent.  In  an  application  by  plaintiff  foi 
a  discharge  as  trustee,  where  the  court  found  that  there  was  due  from 
him  a  certain  sum,  an  order  that  he  pay  the  same  was  such  an  order  as 
might  be  made  in  vacation  by  the  consent  of  parties.  Guthrie  v.  Outh- 
He,  744. 

8.   :  FILED  AFTER  EXPIRATION  OF  JUDQE's  TERM  OF  OFFICE:  VAL- 

TDiTT.  Where  an  order  was  made  by  the  judge  in  vacation  and  reduced 
to  writinjr,  and  delivered  to  the  defendants'  attorney  December  30, 1884, 
to  be  filed  in  the  clerk's  ofi&ce,  but  he  did  not  file  it  until  January  1, 
1885,  the  day  after  the  judge's  term  of  office  bad  expired,  held  (by  a 
divided  court)  that  the  order  was  nevertheleas  valid.  (Compare  Babcoek 
V,  Wolf,  70  Iowa,  676.)    Id, 

9.  On  SPECIAL  VERDICT.    See  Practice  and  Procedure,  14,  16. 

SjeCRiHiNALLAW,  26;  Practice  and  Procedure,  4-6;  Specific  Per- 
formance, 5;  Sopbrintbndent  of  PoBLic  Instruction;  Usury.  4. 

JUDICIAL  SALE. 
See  Execution. 

JURISDICTION. 

1.  Must  bb  invoked  by  proper  petition:  petition  addressed  to 

WRONG  COURT.  Where  a  petition  for  the  foreclosure  of  a  mortgage 
was  filed  in  the  circuit  court,  and  was  by  the  clerk  placed  in  a  wrapper, 
on  which  were  written  the  usual  indorsements,  but  the  cause  was  after- 
wards dismissed,  and  subsequently  the  plaintifl^  in  that  case  grave  notice 
of  an  action  for  the  foreclosure  of  the  same  mortgage  in  the  district 
court,  but  filed  no  new  petition,  but  simply  took  the  old  petition,  and 
chan^d  the  indorsements  on  the  wapper  so  as  to  make  it  appear  to  be  a 
petition  in  the  district  court,  and  on  such  petition  obtained  judgment 
and  decree  of  foreclose  upon  default.    Held— 

(1)  That  the  wrapper  was  no  part  of  the  petition,  and  that  the  changes 
in  the  indorsements  thereon  did  not  cnange  the  x>etition  to  the  dis- 
trict court. 

(2)  That,  there  being  no  petition  invoking  the  jurisdiction  of  the  dis- 
trict  court  in  the  case,  that  court  had  no  jurisdiction  of  the  subject- 
matter,  and  that  the  judgment  and  decree  were  void,  and  that  a 
sale  of  the  land  thereunder,  and  the  title  acquired  by  such  sale, 
were  also  void.    Jordan  v.  Brown,  421. 

2.  Want  op:  waiver.    Want  of  jurisdiction  of  the  subject-matter  cannot 

be  waived,  even  by  consent  of  the  parties,  and  the  objection  may  be 
raised  at  any  time.  (Dicks  v.  Hatch,  10  Iowa,  380.  and  Cerro  Oordo  Co, 
p.  Wright  Co,.  59  Id.,  485,  followed.)    Orcutt  v.  Hanson,  514. 

3.  Question  of  not  waived  by  appealing.    The  claim  that  a  tribunal 

acted  without  jorisdiction  of  the  subject-matter  in  making  a  certain 
order  is  not  waived  by  appealing  from  the  order,  but  the  qoestion  of 
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jurisdiction  may  be  determined  on  the  appeal.     (Compare  Spray  v 
Thompson,  9  Iowa,  40.)    Stough  v.  C.  dt  N.  W,  R'y  Co,,  641. 

4.  Of  township  trustees.    See  Animals,  1. 

5.  Of  supreme  court.    See  Appeal,  passim. 

6.  Of  appeal  from  justice.    See  Apx>eal,  11 . 

See  Justices  and  their  Courts,  1,  2;  Practice  and  Procbdubb,  20; 

Venue,  5. 

JURORS  AND  JURY. 

1.  RtGHT  TO  MINUTES  OP  EVIDENCE:  DUTY  OF  BAILIFF.  A  bailiff  in  char«e 

of  a  jury  has  no  authority,  when  reauested  by  the  jury,  to  brin^  in  the 
minutes  of  the  testimony*,  in  order  tnat  they  may  use  them  in  setliing  a 
disputed  point  in  the  eridence.    State  v,  Cfriffint  372. 

2.  Sick  juror:  temporary  absence  with  bailiff.    During  the  delib- 

eration of  the  jury,  one  of  the  jurors  was  taken  sick,  and  was  permitted 
to  separate  himself  irom  the  others  for  a  time,  and  to  take  a  walk  in  the 
open  air  with  an  officer,  but  wasnot  permitted  to  communicate  with 
any  person  about  the  case.  Held  irregular,  but  not  prejudicial,  and  no 
ground  for  reversal.    Id, 

3.  Juror  disclaiming  verdict.    A  juror  who  has  consented  to  a  yerdict 

cannot  afterwards  be  heard  to  say  that  it  does  not  express  his  honest 
judgment  on  the  facts  of  the  case,  but  that  he  assented  to  it  because  he 
wan  sice  and  desired  to  be  released.    Id* 

4.  Competency:  opinions  formed.    Where  a  juror  in  a  criminal  case 

admitted  that  he  had  formed  an  opinion  ad  to  the  prisoner's  guilt,  and 
even  stated,  in  answer  to  a  question,  that  it  was  an  unqualified  opinion, 
yet,  where  he  insisted  all  through  his  examination  that  it  was  not  such 
an  opinion  as  would  disqualify  him  from  rendering  a  true  verdict  upon 
the  evidence,  held  that  tne  court  did  not  err  in  overruling  a  challenge 
for  cause  based  on  the  ground  of  such  opinion.  (Compare  Code,  §  4405, 
snbd.  11.)    State  v,  Vatter,  557. 

See  New  Trial,  1. 
JUSTICES  AND  THEIR  COURTS. 

1.  Territorial  jurisdiction:  consent.    Where  the  plaintiff  resided  in 

one  township  of  the  county,  and  the  defendant  in  another,  in  which 
notice  was  served  on  him,  but  the  suit  was  brougrht  before  a  justice  of 
the  peace  in  still  another  township,  held  that,  while  the  justice  did  not 
obtain  jurisdiction  of  the  person  of  defendant  by  such  service,  (Code, 
$g  8509,  3510, )  yet.  when  defendant  appeared  and.  witiiout  objecting  to 
the  jurisdiction,  consented  to  an  order  for  a  continuance,  he  thereby 
conferred  jurisdiction  upon  the  court.    Auspach  v,  Ferguson,  144. 

2.  Jurisdiction:  question  not  raised:  appeal.    Where  a  cause  before 

a  justice  of  the  peace  involved  more  than  $100,  but  the  question  of 
jurisdiction  was  not  raised,  it  could  not  be  raised  upon  writ  of  error  in 
the  circuit  court,  nor  upon  an  appeal  from  the  judgment  of  the  circott 
court  to  this  court.    Edwards  v,  Cosgro,  296. 

3.  Selection  op  oppicer  to  summon  jury  in  criminal  oase:  inquiry 

AS  to  pitness.  When  a  justice  is  about  to  issue  a  venire  for  a  jury  in 
a  criminal  case  to  a  certain  peace  officer,  (Code,  §  4673,)  the  prosecutor 
may  properly  file  a  motion,  supported  by  affidavit,  showing  that  such 
officer  is  prejudiced  against  the  prosecution,  and  is  likely  to  select  jurors 
to  the  prejudice  of  the  state,  and  asking  that  the  venire  be  issued  to 
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Bome  other  peace  officer;  and  m  such  ease  it  is  the  duty  of  the  justice 
to  institute  an  inquiry,  and  investiprate  the  truth  of  the  charge,  and 
govern  his  action  accordingly.    Rainbow  v.  Benson,  301. 

4.  Appeal  pbom:  jubisdiction.    See  Appeal,  11. 

See  Statute  of  Liicitatigns,  2. 

LAND. 
See  Real  Estate. 

LANDLORD  AND  TENANT. 

1.  LAin>L0BD*8  lien:  ACTIOK  against  PURCHASEB  of  CR0t>8:  LIMIT ATIOIT 

AS  TO  TIME.  One  who  purchases  from  a  tenant,  and  converts  to  his  own 
use.  crops  on  which  the  landlord  has  a  lien  for  rent,  is  liable  to  the 
.  landlora  in  damages  to  the  amount  of  his  lien,  but  the  action  to  recover 
such  damages  must  be  brought  within  six  months  after  the  expiration 
of  the  term  of  the  lease,  that  is,  before  the  expiration  of  the  hen,  (see 
Code,  §  2017,)  or  it  will  be  too  late.  [Reed,  J.,  dissenting.]  Nickel- 
son  V.  ffegle^f  646. 

LARCENY. 
See  Crikikal  Law,  11-14. 

LESSOR  AND  LESSEE. 
See  Landlobd  AND  Tenant. 

LEVY. 
1.  What  nbobssart.    See  Attachment.  7. 

LIBEL. 

1.  PrITILBGED  OOlClfXTNICATION:   JUDICIAL    PROCEEDINGS:  STATEMENTS 

IN  AFFIDAVIT.  Whatever  is  said  or  written  in  good  faith  in  the  course 
of  jndidai  proceedings,  and  which  is  pertinent  and  material  to  the  mat- 
ter in  controversy,  is  privileged.  So  neld  as  to  the  statements  made  by 
a  prosecator  of  alleged  criminals  before  a  justice  of  the  peace,  in  an 
affidavit  setting  forth  that  the  peace  officer  to  whom  a  venire  was  about 
to  be  issued  was  in  collusion  with  the  alleged  criminals,  and  therefore 
an  unfit  person  to  summon  a  jury  for  their  trial.  Rainbow  v,  Benson, 
301. 

g       LIENS. 
See  Mbchanio's  LiBN;  Mortgage,  passim;  Personal  Pr  )pertt,  L 

LIFE  INSURANCE. 
See  Insttrance,  17, 18. 

LIMITATION  OF  ACTIONS. 
See  Statute  of  Limitations. 

MANDAMUS. 
See  Schools,  1,  2. 
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MASTER  AND  SERVANT. 

1.  NEGLTciENCB  OF  SERVANT:  LIABILITY  OP  MASTER.  Where  an  employer 
has  no  control  over  an  employe,  bat  the  latter  may  alone  direct  his  own 
acts  and  the  manner  of  doin^  the  work,  the  employer  is  not  liable  for 
his  negligence; — followinfr  cases  cited  in  opinion; — and  instruction 
given  in  wis  case  is  A«M  erroneous  as  not  reco^izing  this  rule.  Adams, 
Ch.  J»  from  his  view  of  the  evidence,  dissenting.  Brown  v.  McLeish, 
881. 

See  Railroads,  10-21. 

MECHANIC'S  LIEN. 

1.  Enporcbmbnt  bt  sub-contractor:  necessary  parties,    a  sob-con- 

tractor who  holds  an  open,  liquidated  and  unsettled  acconnt  against 
the  principal  contractor  cannot  bring  his  action  against  the  owner 
of  the  budding  or  improvement,  and  establish  a  mechanic's  lien 
on  the  property,  without  adjudicating  the  claim,  or  attempting  to 
p^udicate  it  in  any  way,  against  the  principal  contractor,  who  is  the 
person  principally  liable  on  the  account.     Vreeland  v.  Ellsworth^  347« 

2.  Subcontractor:  estoppel.    A  subcontractor  who  stands  by  in  silence 

and  sees  tlie owner  of  a  building  pay  the  principal  contractor  in  full,  is 
estopped  from  afterwards  claiming  a  mechanic's  lieu  on  the  property. 

3.  :  payment  to   contractor:   notice.    Where  the  owner  of 

an  improvement  knows  that  subcontractors  are  furnishing  labor 
and  materials,  and  knows  who  they  are,  he  cannot  defeat  them  of 
their  rights  under  the  mechanic's  lien  law  bv  paying  to  the  con- 
tractor, or  to  subsecjuent  subcontractors  on  his  orders,  the  contract  price 
of  the  work,  in  disregard  of  the  claims  of  the  prior  subcontractors. 
Chicago  Lumber  Co,  v.  Woodside,  359. 

4.  Prior  mortoaqe:  separate  sale  of  improvement:  apportion- 

ment OF  PROCEEDS.  Where  theie  was  a  prior  mortgage  on  the  farm 
on  which  a  new  dwelling  house  was  erected,  for  the  mat^ials  for  which 
plaintiff  claimed  t!ie  establishment  of  a  mechanic's  lien,  and  the  house 
was  securely  built  on  a  stone  foundation,  and  covered  a  cellar  suitable 
for  its  purpose,  and  it  was  stipulated  that  the  land  was  not  worth  enough 
to  pay  both  plaintiff  and  the  mortgagee,  but  it  did  not  appear  what 
the  land  ana  improvement  together  were  worth,  held  that  the  court 
below  did  not  abuse  the  discretion  vested  in  it  by  Chap.  100,  §  9,  par. 
4,  Laws  of  1876,  in  refusing  to  order  the  separate  sale  and  removal  of 
the  dwelling  for  the  satisfaction  of  plaintiff's  lien;  and  that,  nnder  the 
doctrine  of  German  Bank  v,  Schloth^  59  Iowa,  316,  and  Curtis  v, 
BroadicelU  66  Id.,  662,  the  court  properly  decreed  the  mortgage  to  be  a 
first  lien  on  the  whole  property,  and  ordered  a  foreclosure  sale  aooord- 
ingly.    Miller  v.  Seal,  392.  g 

MINORS. 

See  Domicile,  1. 

MISTAKE. 

See  Contracts,  6, 7;  Plbading,  7. 

MORTGAGE. 

1.  Foreclosure:  notice  of  equity:  evidence  confined  to  issues. 
In  an  action  to  foreclose  a  mortgage,  a  general  averment  that  plaintiff's 
mortgage  was  superior  to  a  mortgage  held  by  one  of  the  defendants 
was  but  a  legal  conclusion,  and  did  not  warrant  the  admission   ot 
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evidence  to  show  that  the  defendant,  when  he  took  his  mortgragre,  had 
actaal  nnfcioe  of  plaintiff  *8  equity.  Such  notice  should  have  been  pleaded 
if  plaintitf  intended  to  rely  upon  it.    Koon  v,  Tramet,  132. 

2.  Possession  of  land  bt  mortoageb's  vendor:  notice  of  equities. 

The  rule  that  the  paesession  of  real  estate  is  notice  to  all  the  world  of 
the  equities  of  the  possessor,  doe)  not  apply  to  the  vendor  in  possesion 
after  he  has  conveyed  the  land  to  another  and  the  conveyance  has  been 
recorded.  So  held,  where  the  vendor  in  possession  sought  to  have  a 
mortfl^age  for  purchase  money,  made  some  time  after  the  recording  ot 
the  de&l^  declared  superior  to  an  intervening  mortgag-)  made  by  thj 
vendee  while  the  vendor  was  still  in  poisession.  (Sea  opinion  for  cases 
cited.)    Id. 

3.  For  pre-existing  debt:  subsequent  mortgage   fob   purchase 

money:  priority.  A  mortgage  for  a  pre  existing  debt,  without  any 
additional  consideration,  is  inferior  in  equity  to  a  subsequent  mortgage 
taken  for  the  purchade  money  of  the  land;  (Phelpj  v,  Fockler,  61  Iowa, 
310;)  but  where  the  time  of  payment  of  the  pre-existing  debt  is  extended 
for  a  definite  period,  and  the  mortgage  is  taken  to  secure  the  debt  a^ 
thus  extended,  a  new  consideration  enters  in,  which  gives  the  mortgage 
priority  according  to  its  date.  (Compare  Port  v.  Embree^  54  Iowa,  14.)  Id, 

4.  Payment  to  mortgagee  after  transfer  of  notes:  sale  of  mort- 

gaged premises:  liability.  Where  the  mortgagee  of  land  trans- 
ferred the  secured  notes  before  maturity,  but  did  not  assign  the  mort- 
fage,  and  afterwards  fraudulently,  and  without  the  knowledge  of 
is  assignee,  received  from  the  mortgagor,  who  was  led  to  believe  that 
he  still  own<Hl  t'ae  notes,  a  partial  payment  thereon,  taking  only  a  receipt 
therefor,  and  the  mortgagor  afterwards  sold  the  land  to  another,  held, 
in  an  action  by  the  assignee  to  foreclose  th3  mortgage,  that  he  was 
entitled  to  recover,  as  against  the  mortgagor  and  the  Und,  the  who'e 
amount  of  the  notes,  regardless  of  the  partial  payment  so  negligently 
made  by  the  mortgagor.  •  Brayley  v,  Ellis,  155. 

5.  Priority:  equal  equities:  simultaneous  delivery  and  filing: 

PAYMENT  PRO  iiATA.  S.  bought  land  of  W.  for  $600,  paying  $:300  in 
cash,  and  agreeing  to  secure  tbe  residue  by  a  note  and  mortgage  on  the 
prop3rty.  But  he  borrowed  of  T.  the  #3  J  J  with  which  t^  make  the  cash 
payment,  and  agreed  to  secure  T.  by  a  mortgage  on  the  property. 
Both  mortgages  were  executed  on  the  day  of  the  sale,  but  neither  was 
delivered  until  some  days  afterwards,  when  S.  took  them  to  the  record- 
er's office  and  delivered  them  to  the  recorder  to  ba  recorded.  He  first 
handed  the  recorder  the  mortgage  to  T..  and  immediately  thereafter  the 
mortgage  to  W.,  intending  to  give  priority  to  the  one  so  first  delivered, 
but  not  expressing  any  such  intention,  and  th3  recorder  marked  them 
as  filed  at  the  same  time.  In  the  mDrfigage  to  W.  the  land  was 
described  as  being  in  the  wrong  county.    In  an  action  to  foreclose, 

(1)  That  S.'s  secret  intention  t9  give  priority  to  the  mortgage  to  T. 
could  not  have  that  effect. 

(2)  That  the  mere  act  of  handing  one  mortgage  to  the  recorder  an 
instant  before  the  other  did  not  give  it  priority. 

(3)  That  the  fact  that  W.  waived  hi^  vender's  lien  by  taking  the 
mort^ag.^,  while  T.  had  no  prior  interest  in  the  propevty,  did  nol 
give  to  W.'s  mortgage  any  superiority  in  equity. 

(4)  That  the  clerical  error  in  the  description  of  the  land  in  W.'s  mort- 
gage did  not  render  it  inferior  in  eqtiity  to  the  other,  since  therf 
was  no  question  of  notice  in  the  case. 

(5)  That  both  mortgages  were  entitled  to  be  paid  pro  rata  out  of  the 
proceeds  of  the  sale  of  th^  land.    Koevenig  p.  Schmitz^  175. 
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6.  WaH T  OF  CONSIDBBATION :  RIOHT8  OF  8UB8BQUBNT  PURCHASER  WITH 

NOTICE.  A  subsequeat  purchaser  of  land  with  notice  of  a  prior  mort- 
f^age  is  in  no  position  to  question  the  validity  of  the  mortage  and 
secured  notes  in  the  hands  of  an  assignee,  even  though  he  takes  them 
after  maturity,  and  subject  to  equities  in  favor  of  the  maker.  (Crosby 
V.  Tanner,  40  Iowa,  136,  followed.)    Blak$  v,  Koons,  856. 

7.  FORBCLOBURB  BT  PLEDGBB  BBFORB  HIS  CLAIM  IS  DUB:  OBJBCTIOK  BT 

JUNIOR  LIEN-HOLDER.  A  mortgage  assigned  as  collateral  security  for 
a  much  smaller  debt  may  be  foreclosed,  when  due,  by  the  holder,  at  least 
as  agains^a  defendant  who  is  merely  .a  junior  lien-holder,  for  the  whole 
amount  thereof,  and  before  the  last  secured  debt  is  due.  Colby  v.  Me- 
Omber,  469. 

5.  Foreclosure:  piuority:  evidbncb.  Where,  on  the  isuce  of  the  rec- 
ord, plaintifiTs  mortgage  was  superior  to  defendant *s  judgment,  defend- 
ant could  not  claim  that  a  decree  declaring  the  mortage  superior  was 
not  warranted  by  the  evidence,  when  he  failed  to  introduce  any  evi- 
dence to  impeach  the  records.    Id. 

/.  Paticbnt:  cancellation:  evidencb.  Action  to  secure  the  cancella- 
tion of  a  mortgi^  on  the  ground  that  it  had  been  paid  b/  the  delivery 
of  property  to  third  parties,  pursuant  to  an  agreement  with  the  mort- 
gagee. Upon  consideration  of  the  evidence,  (see  opinion,)  held  that  a 
decree  was  properly  entered  according  to  the  prayer  of  plaintiff^s  peti- 
tion.   Sears  v.  Allen^  481. 

10.  Of  homestead:  fr.vud  of  husband  to  secure  wifb*s  signature. 
Where  nothing  was  done  to  prevent  a  wife  from  reading  a  mortga^^) 
on  her  homestead,  or  to  mislead  her  in  regard  to  its  contents,  and  it  is 
certain  that  she  intended  to  sign  the  paper  which  wan  presented  to  her 
for  her  signature,  the  ^t  that  the  husbEind  made  a  false  representation 
to  her  as  to  the  nature  of  the  debt  to  be  secured  therebv  will  not  inval- 
idate the  mortgage  in  the  hionds  of  the  mortgagee,  if  he  was  innocent 
of  the  fraud.    Miller  v.  WolbeH,  539. 

11.  Foreclosure:  partial  payment:  sale  for  whole:  redemp- 
tion. Where  the  judgment  debtor  in  a  mortgage  forecluBure 
paid  a  part  of  the  judgment,  but  credit  was  not  given  therefor,  and 
the  judgment  creditor  caused  the  land  to  be  sold  for  the  whole  amount, 
and  bid  it  in  himself,  but  the  judgment  debtor  did  not,  within  (he  yeni 
allowed  by  the  statute,  otfer  to  redeem  by  paying  to  the  crediior  Uie 
residue  that  was  justly  due  him  on  the  judgment,  hHd  that  the  debitor 
could  not  afterwards  invoke  the  aid  of  a  court  of  equity  to  enable  her  to 
redeem.    McConkey  v.  Lamb,  636. 

12.  Foreclosure  sale:  redemption:  what  amounts  to.  Where 
a  junior  mortgagee,  more  than  six  months  and  less  than  nine  months 
alter  a  foreclosure  sale  under  a  senior  mortage,  paid  to  the  pui^ 
chaser  at  such  sale  the  full  amount  of  his  bid.  with  interest,  and  took  an 
assitj^nment  of  the  certificate  of  sale,  and  filed  an  affidavit  with  the  clerk, 
setting  out  the  amount  of  his  mortgasre  lien,  and  stating  that  he  had 
redeemed  as  junior  lien-holder,  held  that  this  amounted  to  a  redemption 
under  the  statute,  though  the  clerk  took  no  part  in  the  transaction. 
(Compare  Goode  v.  Cumminge,  35  Iowa,  67.)    liimb  c.  Feeley,  742. 

13.  — — :  redemption  by  junior  mortoaobb:  claims  extin- 
ouishbd.  a  junior  mortgagee  who  redeems  from  a  sale  under  a  senioi 
mort^^age  more  than  six  and  less  than  nine  months  after  the  sale,  must, 
within  ten  days  after  the  expiration  of  the  nine  months,  enter  upon  the 
sale  book  the  utmost  be  is  willing  to  credit  on  his  mortf^ge,  and,  if  ho 
does  not,  and  takes  a  deed  for  the  land  under  the  sale,  his  mortgage  wil) 
be  extinguished.  (Code,  gg  3113,  31 15;  Goode  r.  Cummings,  85.  Iowa 
67.)    Id. 

11.  Foreclosure:  place  op  suit.    See  Venue,  4. 

See  Equity,  1 ;  Pleading.  S. 
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MUNICIPAL  CORPORATIONS. 

See  C1.TIB8  AjiD  Towns;  Countibs. 

MCTRDER. 

See  Criminal  Law»  16, 21. 

NEGLIGENCE. 

See  CmB8  AHO  Tovfsrs,  1, 8;   Mastbr  and  Ssrvamt,    1;  Railroads, 
7-30,  passim. 

NEGOTIABLE  INSTRUMENTS. 
See  Assignment,  1;  Promissory  Notes. 

NEW  TRIAL. 

!•  Consideration  by  jury  op  extraneous  eyidbnce.  Where  a  paper 
containinK  evidence  material  and  pertinent  to  the  issaes,  and  capable 
of  influencing  the  minds  of  the  jurors,  bat  which  had  not  been  intro- 
duced as  evidence  in  the  ca^,  was,  by  inadvertence,  given  to  the  jury 
with  the  proper  papers  in  the  case,  and  the  same  was  read  by  the  jurors. 
held  that  the  court  properly  set  aside  the  verdict  and  ^n^nted  a  new 
trial,  even  after  it  had  denied  a  new  trial  on  the  ^ound  that  the  verdict 
was  not  supported  by  the  evidence.  (See  opinion  for  cases  cited.) 
McLeod  V.  H.  <t  S.  R'tj  Co.,  138. 

2.  Misconduct  of  counsel:  discretion  of  trial  court.  The  decision 
of  the  trial  court  upon  a  ouestion  of  the  misconduct  of  counsel  in  argu- 
ment to  the  jury,  where  tii3  decision  was  ba<9ed  upon  conflicting  affida- 
vits and  the  court's  own  knowledge  of  the  facts,  will  not  be  dUturbed 
on  appeal.    Seekel  v.  Norman,  264. 

See  Criminal  Law,  2;  Practice  and  Procbdurb,  2, 8. 

NOTES  AND  BILLS. 

See  Promissory  Notes. 

NOTICE. 

See  MoRTOAGB.  2;  Sales,  2. 

NUISANCE. 

See  Intoxicating  Liquors,  1,  2, 6. 

OFFICERS. 
SeeCuBRK  of  Courts;  Board  of  Supervisors;  Township  Trusters. 

PARTIES  TO  ACTIONS. 

1.  To  action  to  quiet  title  against  misdescription.    The  wives  and 

husbands  of  the  descendants  of  one  who  has  conveyed  land  by  a  wrong 
description  are  not  necessary  parties  to  an  action  to  quiet  the  title 
against  such  imperfection,  on  the  ground  that  they  have  a  dower  inter- 
est in  the  land ;  for  they  have  no  such  interest.  (CJompare  Lea  v.  Woods, 
67  Iowa,  304.)    SUBtnson  r.  Polk,  278. 

2.  Who  are  not.    Persons  whose  names  are  inserted  as  parties  defendant 

in  a  petition,  but  who  are  not  served  with  no  ice  and  do  not  appear,  are 
not  parties  to  the  action.     Vreeland  v.  Ellsworth,  347. 


Digitized  by 


Google 


808  '   INDEX. 

3.  Party  in  i.^tbrest:  ownership  of  note  sued  ok.    Where  plaintiff's 

attomevs,  in  settliD^r  a  claim,  took  the  two  notes  in  8uit,  payable  to 
tbemaelves.  and  it  was  a^n^ed  that  they  were  to  have  the  arooant  of  tlie 
smaller  note  as  their  fees,  but  it  was  not  agreed  that  they  should  have 
the  note  itself,  and  they  indorsed  both  notes  to  plaintiff,  held  that  this 
did  not  show  that  one  of  the  notes  was  owned  by  the  attorneys,  nor  that 
plaintiff  was  not  the  real  party  in  interest  in  the  action  to  collect  the 
the  notes.    Miller  v.  Wolbert,  539. 

4.  After  reversal.    Parties  defendant  who  do  not  join  in  an  appeal 

from  a  judf^ent  a^inst  them  must  be  presumed  to  be  satisfied  with 
it,  and  to  be  dissatisfied  with  a  reversal  of  it,  and.  after  the  cause  is 
remanded,  they  are  still  partitrs  to  the  action.    Case  r.  Bloody  6C2. 

5.  Personal  injury:  action  by  assignee.    The  assignee  of  a  claim  for 

damages  through  a  personal  injury  may  maintain  an  action  thereon. 
{Vimont  t.  Chicago  dt  N.  W.  R'y  Co,,  69  Iowa,  296,  followed.)    Haw- 
•   ley  V.  C,  B.  dt  Q.  R'y  Co,,  717. 

6.  MisjQiNDER.    See  Venue,  3. 

See  Appeal,  3;  Mechanic's  Lien,  1;  Priority  of  Liens,  1;  Schools,  2. 

PARTNERSHIP. 

1.  Firm  property  deeded  to  partners:  resulting  trust:  parol 
evidbnck:  dower  to  widow  of  partner:  rights  of  administra- 
tor.. Where  real  estate  is  purchssed  by  a  firm  with  partnership 
money,  and  for  use  in  the  partnersdip  business,  but  U  deeded  to  the 
partners  in  their  individual  names,  held  that  the  real  <*state  still  belongs 
to  the  firm ;  and  that  the  individual  partners  only  hold  the  title  in  trust 
for  the  firm;  and  that  such  trust,  being  an  implied  or  ivsulting  one, 
may  be  shown  bv  parol  testimony.  Also,  that,  after  the  dissolution  of 
the  firm  by  the  death  of  a  partner,  the  firm  and  th<^  individual  partners 
all  being  msolvent,  the  widow  of  the  deceased  partner  cannot  recover  a 
distributive  share  of  the  realty:  and  that  the  administrator  of  the 
decetised  partner  cannot,  while  the  firm  creditors  are  unsatisfied,  appro- 
priate a  share  of  the  property  to  satisfy  the  creditors  of  the  decedent, 
even  though  they  may  have  become  creditors  on  the  faith  that  the  dece- 
dent had  an  individual  interest  in  the  property.  (See  opinion  for 
authorities  cited.)    Paige  r.  Paige,  318. 

SeeDowEB,  1. 

PAYMENT. 
See  MobtgaoK,  4, 7;  Pleading,  7;  Promissory  Note,  1»  12.     . 

PENSIONS. 
See  Estates  of  Decedents,  2. 

PERSONAL  INJURIES. 

1.  Damages:  life  tables.    In  an  action  for  injuries  received  throng 

negligence,  and  which  are  of  a  permanent  nature,  life  tables  are  admis- 
sible to  show  the  plaintiffs  expectancy  of  life,  in  order  to  dt't^rmine  the 
measure  of  his  damages.  (McDonald  v,  Chicago  d-  N.  W,  R'y  Co.^  26 
Iowa,  124,  followed,  and  Nehon  r.  Chicago.  R.  I.  db  P.  R'y  Co.,  88  Id., 
564,  overruled.)    Knapp  v.  S.  C.  c^  P.  R'y  Co.,  41. 

2.  Examinatiov  by  physician:  testimony  of  physician  and  patient: 

HEARSAY.  In  an  action  to  r<Vover  for  personal  iigury,  a  physic'an 
called  upon  to  examine  the  plaintiff  say  btate  as  a  witness  the  complaint 
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made  by  plaintiff  at  the  time,  <(?ray  c.  McTMUffhlin^26  Iowa,  279,)  and 
may  also  ffive  an  opinion,  based  on  rach  examination,  as  to  the  extent 
and  probaole  consequences  of  the  injury  and  what  caused  it;  but  the 
testimony  of  the  plaintiff  as  to  what  the  physician  said  at  the  examina- 
tion is  mere  hearsay,  and  should  be  excluded.  Armstrong  v.  Town  of 
Acklei/,  76. 

3.  Evidence:  contemporary  sta'i;Pmewt8  of  one  present:  hearsay. 

The  statements  made  by  one  present  at  the  time  to  a  person  injured  on 
a  defective  sidewalk,  when  offered  to  be  shown  by  the  person  injured,  in 
an  action  against  the  town,  are  mere  hearsay,  and  are  inadmissible, 
unless,  possibly,  in  rebuttal,  to  contradict  the  testimony  of  such  person 
as  a  witness  for  the  defendant.    Id, 

4.   :  TE8TIM0NT0P  PATIENT  AS  TO  SUBSEQUENT  ILL  HEALTH.      In 

an  action  to  recover  for  a  personal  injury,  the  plaintiff  may  testify  a^  to 
the  condition  of  his  health,  and  in  relation  to  the  poin  suffered  after 
receiying  the  injury;  it  being  for  the  jury  to  say  whether  the  impaired 
health  and  pain  were  caused  by  the  alleged  injury.    Id. 

6.  Immediate  death:  survival  op  action.  While  at  common  law  an 
action  could  not  be  maintained  for  a  personal  injury  resulting  in  imme- 
diate death,  yet  the  reasons  for  that  rule  are  abrogated  by  §§  252r)-2")i'7 
of  the  Code,  and  now  an  action  by  the  administrator  may  be  maintained 
in  such  a  case.    Connera  v,  B.,  C.  R,  dt  N.  B'y  Co.,  490. 

See  Cities  and  Towns,  1,  2,  8;  Railroads,  10-27. 

PERSONAL  PROPERTY. 

1.  What  is:  machinery  for  mill:  order  of  lien.    The  owners  of  a 

mill  held  it  subject  to  a  recorded  lien  for  purchase-money,  and  they  pur- 
chased certain  machinery  to  be  annexed  to  the  mill,  and  the  machinery 
had  been  delivered  on  the  ground,  and  it  was  their  intention  to  annex 
it,  and  they  had  begun  the  erection  of  a  building  in  which  the  machin- 
ery was  to  be  placed,  but  none  of  it  had  been* put  in  place.  HeldihBX 
the  machinery  was  as  yet  personal  property,  and  that  a  chattel  mort- 
gage then  placed  upon  it  created  a  lien  which  was  superior  to  the 
vendor's  lien  on  the  realty  for  purchase-money.  (Compare  Sotcden  v, 
Craig,  26  Iowl^  156,  and  First  Nat.  Bank  of  Waterloo  v,  Elmote,  62  Id., 
541.)    Miller  v.  Wilson,  610. 

2.  What  considerbd  as.    See  Administrator,  1. 

See  Chattel  MoRTGAGB. 

PLACE  OF  SUIT. 
See  YsNUB. 

PLEADING. 

1.  Amendment  during  argument:  allegations  not  controyerted 
admitted.  Where  the  ground  upon  which  plaintiff  sought  a  rescis- 
sion of  a  conyeyance  of  real  estate  was  that  it  was  obtained  by  fraud 
and  undue  influence,  and  for  a  gro8<>ly  inadequate  consideration,  held 
that  an  amendment  to  her  petition,  in  which  she  alleged  that  she  and 
her  husband  were  of  weak  intellect,  and  were  wanting  in  capacity  to 
engage  in  important  business  transaction^*,  and  that,  at  the  time  of  the 
transaction  in  question,  they  were  in  financial  distress,  was  material  to 
the  case,  but  did  not  state  a  new  cause  of  action  or  ground  of  relief, 
and  that  under  Code,  §  2689,  it  was  properly  allowed  to  be  filed  after 
the  evidence  was  all  in,  and  during  the  argument  of  the  case;  also. 
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that  the  averments  oontained  in  the  amendment,  not  hein^  denied,  wf  re 
to  be  taken  aa  &ae,  under  Code,  §  2712,  in  the  farther  consideration  of 
the  case.    Chugh  v,  Adams,  17. 

2.  Plea  filed  after  submissfcin  without  TntAVE.    An  answer  whkh 

presents  new  issnes,  and  which  is  filed  after  the  sabmif^sion  of  the  cause 
without  leave  of  the  coart,  is  properly  stricken  from  the  files.  Sullivan 
Sav.  Inst,  V,  Coptland,  67. 

3.  Confession  anb  avoidance:  pleai>ino  estoppel  is  not.    Where  in 

an  action  on  a  promissory  note  defendant  pleadeil  that  hie  signature  to 
the  note  was  a  forgery,  and  plaintiff  rf  plied,  avernn^  that  defendant's 
signature  was  j^nuine,  and  tnat  he  was  by  his  acts  and  conduct  estopped 
from  denying  it,  Jield  that  this  reply  was  not  in  the  nature  of  a  confes- 
sion  and  avoidance  of  the  answer*  and  did  not  change  the  issue  as  to 
the  genuineness  of  defendant  s  signature.    Eikenhernj  v.  Edwards,  82. 

Answer  to  counter-claim  in  injunction  suit:  transfer  to  law 
DOCKET.  Plaintiff  sued  out  a  preliminary  injunction  restruining  the 
collection  of  certain  notes  on  the  ground  that  they  had  been  paid. 
Defendants  answei'ed.  denying  that  (he  notes  had  been  paid,  and,  upon 
proper  averments,  asking  judgment  thereon:  and  on  their  motion  the 
mjnnction  was  dissolved  and  the  cause  transferred  to  the  law  calendar. 
Held  that  the  case  then  stood  like  an  action  at  law  for  the  collection  of 
the  notes,  and  that  plaintiff  had  a  right  to  plead  4Jiy  matter  of  defense. 
Gardner  v.  Hahtead,  259. 

5.  Amendment  after  ybrdigt.    On  an  appeal  from  an  award  of  dam- 

ages for  right  of  way  taken  by  a  railroad  company,  where  (he  land  was 
in  township  sixty-peven,  and  the  trial  and  all  the  proceedings  hnd  refer- 
ence to  that  land,  but  the  land  was  described  iu  the  papers  ns  being  in 
township  sixty-nine,  held  that  plaintiff  was  properly  allowed  to  amend, 
after  verdict,  by  substituting  sixty-seven  for  sixty-nine.  Ball  r.  K,  dt 
N.  W.  R'y  Co.,  306. 

6.  Answer:  denial  of  amount  due:  effect.    A  denial  in  an  answer 

that  defendants  are  indebted  in  the  amount  claimed  in  the  petition  does 
not  present  an  issu^of  fact,  and  does  not  amount  (o  a  genenil  deniaL 
(Stucksleger  r.  Smith,  27  Iowa,  286,  followed.)  Callanan  r.  Williams, 
363. 

7.  Payment  of  fraudulent  note:  recovery.    One  who  seeks  to  recover 

money  paid  by  him  on  a  note,  on  the  ground  that  the  note  was  fraudu- 
lent, must  plead  and  show  that  the  payment  was  made  under  a  mi8(ake 
of  ixM't,  or  that  he  did  not  have  knowledge  of  the  trand  at  the  time  the 

Sayment  was  made.     {Murphy  v.  Creighlon,  45  Iowa,  179,  and  CUtf  of 
fusctttiiie  V.  Keokuk,  tic,  Packet  Co  ,  Id.,  85,  followed.)    Baldwin  r. 
Fo8S,  389. 

8.  Issue  without  reply.    Where,  in  an  action  to  foreclose  a  mortgage, 

plamtitf  alleged  that  his  mortgage  was  superior  to  deft>ndant*8  judg- 
ment, and  defendant,  in  wh^  he  caJled  a  counter-claim,  alleged  that  his 
judgment  was  superior  to  the  mortgage,  held  that  no  rf  ply  was  neces- 
sary to  put  m  issue  such  allegation  of  the  counter-claim.  Colby  v. 
McOmber,  469. 

9.  Pendency  of  other  action.    An  answer  to  an  action  brought  by  an 

assignee,  which  states  that  the  assignor,  previous  to  his  a^^ignment  to 
the  plaintiff,  commenced  an  action  against  the  defendant  for  the  same 
claim  in  his  own  name;  that  said  action  was  removed  to  the  circuit 
court  of  the  United  States;  and  that  no  order  has  been  made  dismissing 
it,  and  that  the  defendant  has  not  stipulated  that  it  should  be  dis- 
missed, but  which  fails  to  aver  that  the  action  is  still  pending,  held  not 
sufficient  as  a  plea  of  the  pendency  of  another  action.  JIatcley  v,  C, 
B.  db  Q.  R'y  Co.,  717. 

e  MoRTGAeB,  1;  Practice  and  Pbocbdurb,  15;  Priority  of  Liens,  1. 
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PLEDGE. 
See  MoRTQAOE,  7;  Promissort  Notb,  9. 
POSSESSION. 

1.  Of  8T0LBK  PROPKRTT.    See  Crimmal  Law,  4, 12. 

2.  Of  land:  notice.    See  Mortgage,  2. 

PRACTICE  AND  PROCEDURE. 

1.  Savino  exobptiohs:   method  and  time.    An  exception  can  be  pre- 

served only  by  havinsr  it  embodied  in  a  bill  of  exceptions,  or  bavinff  it 
noted  in  the  record  of  the  decision  to  which  it  relates.  (Code,  g§  2831, 
2833.)  And  a  party  who  would  save  his  exceptions  bv  the  first  method 
mast  have  bin  bill  of  exceptions  signed  and  filed  daring  the  term  at 
which  the  decision  objected  to  was  made,  or  within  such  time  thereafter 
as  the  court  may  fix;  and  where  the  court  did  not  Qx  any  such  time,  held 
that  a  bill  of  exceptions  signed  and  filed  at  the  next  term  must  be  dis- 
regarded on  appeal,  even  though  it  embodie%  the  several  ruUngs  of  the 
court,  and  recites  that  appellant  excepted  to  each  of  them.  State  v. 
Leachf  54. 

2.  New  trial:  motion  for:  cause  decided  on  demurrer.    Where, 

pending  the  trial,  plaintiff  amended  his  petition,  and  a  demurrer  to  the 
petition  a<<  amended  was  sustained,  and  judgment  was  rendered  there- 
on, a  motion  for  retrial,  based  on  the  ground  that,  upon  the  facts 
proved,  the  judga^ent  should  have  been  for  plaintiff,  was  properly  over- 
mled,  because  the  judgment  was  not  based  on  any  facts  proved.    Id, 

Si  Motion  in  arrest  of  judgment:  office  of.  A  motion  in  arrest  of 
judgment  in  provided  where  the  fuct't  stated  in  the  petition  do  not  entitle 
the  plaintiff  to  any  relief;  (Code,  §  2650;)  but  such  a  motion  u  properly 
overruled  when  based  on  the  ground  of  want  of  evidence  to  sustain  the 
verdici  A  motion  for  a  new  trial  is  the  proper  remedy  in  that  case. 
Kirk  V.  Litterat,  71. 

4.  On  procedendo:  entering  judgment  of  supreme  court:  notice: 

cnANOB  of  venue.  Where  in  a  cause  on  procedendo  the  judg^e  was 
charged  simply  with  the  duty  of  rendering  a  iudgment  against  a 
receiver,  the  amount  of  the  judgment  being  fixed  by  the  decision  of 
this  court  and  the  receiver's  report,  which  was  a  part  of  the  record,  held 
that,  as  there  was  nothing  to  try,  and  nothing  led  to  the  discretion  of  the 
judf^e,  ibe  receiver  could  not  complain  because  the  case  was  docketed 
and  disposed  of  without  notice  to  him,  alter  it  had  been  announ^^ed  that 
no  civil  causes  would  be  tried  at  that  term,  nor  becaune  the  judge  who 
entered  the  judgment  had  been  ot  counsel  in  the  case,  and  did  not 
order  a  change  of  venue.    Howe  v,  Jones,  92. 

5.  Striking  o^t  order  granting  leate  to  answer:   effect.     A 

default  and  judgment  thereon  were  set  aside  on  motion,  and  leave  was 
given  defendant  to  answer.  After  defendtint  had  answered,  the  court, 
on  plaintiff  *s  motion,  set  aside  the  former  order,  so  far  as  it  set  aside  the 
default  and  gave  defendant  leave  to  answer.  Held  that  t  he  effect  of  the 
last  ruling  was  to  lay  the  answer  out  of  the  case,  and  with  it  all  issues 
raised  theieby.    Kirbif  v.  Gates,  100. 

5.  Setting  order  aside.  A  court  may,  for  good  reasons  shown,  set  aside 
a  previons  order  made  at  the  same  term.    Id, 

7.  Appearance:  what  constitutes:  agreement  for  continuance. 
A  request  or  an  acfreement  for  the  continuance  of  a  cause,  whether  it  be 
made  orally  by  the  party  or  by  his  counsel,  or  by  a  wnt  ng  filed  in  the 
case,  involves  an  appearance  in  the  case,  notwithstanding  the  record 
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for  the  first  time  formally  recites  the  appearance  of  the  party  on  the 
day  to  which  the  case  is  so  continned.    Auspach  v.  Fergufon^  144. 

3.  Special  interrogatories:  prior  submission  to  adverse  counsel. 
The  requirement  of  §  2808  of  the  Code,  that  before  special  interroga- 
tories shall  bo  submitted  to  the  jury  they  must  be  submitted  to  the 
counsel  of  the  adverse  party,  does  not  apply  to  special  inten  ogatoiics 
submitted  to  the  jury  on  the  court's  own  motion,  [deck,  J.,  dinentinfir. ] 
Clarh  V.  Ralls,  189. 

9.  Dismissal  as  to  part  op  causes  op  action    Where  plaintiff  brought 

an  action  in  three  counts  upon  as  many  promissor^^  notes,  and  sought  a 
decree  foreclosing  a  mortgage  securing  the  notei*,  it  was  his  privilege  to 
dismiss  as  to  two  of  the  counts.    Cooper  v.  Wilson,  204. 

10.  Procedure  when  jury  disregards  instructions.  Where  the 
court  instructed  the  jury  that,  under  the  evidence,  they  could  not  find 
more  than  nominal  damaores  for  the  plaintiff,  but  they  found  substantial 
damaflres  for  him,  it  would  have  been  competent  for  the  court,  on  its 
own  motion,  to  set  aside  the  verdict  and  award  a  new  trial;  {Allen  v, 
Wheeler,  fA  lov*a,  628;)^or  it  might  have  reduced  the  amount  of  the 
verdict  to  a  nominal  sum,  and  rendered  judgment  accordingly.  But  it 
was  error  to  enter  an  order  that  th^  verdict  8houl<^  be  reduced  to  a  nom- 
inal sum  and  judgment  rendered  therefor,  unless  the  plaintiff  should 
elect  to  take  a  now  trial,  and  to  then  grant  a  new  tjial  upon  his  election. 
Morlan  v.  Russell,  214. 

11.  Court  not  bound  bt  its  own  ruling:  illustration.  In  this  case 
plaintiffs  moved  for  a  continuance  on  the  ground  of  the  absence  of  a  wit- 
ness, and  the  court  erroneously  held  that  the  facts  which  it  wa^  alleged 
the  witness  would  swear  to  were  material  to  the  issues.  Defendants, 
however,  offered  to  allow  the  affidavit  for  a  continuance  to  be  read  as 
evidence  of  what  the  witness  would  swear  to  if  present,  and  the  trial 
proceeded.  Afterwards,  when  plaintiffs  offered  to  read  the  affidavit, 
defendants  ob/ected  on  the  ground  that  the  facts  therein  stated  were  not 
material,  and  the  court  susi'tamed  the  objection.  Held  no  error,  as  the 
court  was  not  bound  to  adhere  to  its  erroneous  ruling.  Whitney  v, 
Brownewell,  251. 

12.  Right  to  open  and  close.  Where,  upon  the  pleading^i,  the  plaintifiBs 
had  the  burden  of  proof,  but  by  failing  to  introduce  evidence  they 
shifted  the  burden  upon  defendant,  the  latter  had  tJie  right  to  open  and 
close.    Id, 

13.  Other  action  pending:  removal  of  bar.  Where  the  pendency  of 
a  former  action  is  relied  upon  as  a  bar,  the  dismissal  of  the  former 
action,  before  the  question  of  its  pendency  comes  before  the  court  for 
determination,  removes  the  bar.  (Rush  r.  Frost,  49  Iowa,  183,  followed.) 
Ball  0.  K,  db  N.  W,  R'y  Co.,  306.  ' 

14.  Judgment  on  special  verdict:  error  cured.  Error,  if  any,  in 
overruling  a  motion  tor  judqrment  on  a  special  verdict,  notwithstanding 
the  general  verdict,  is  cured  by  atterwards  sustaining  a  motion  by  the 
same  party  to  set  aside  the  general  verdict  and  for  a  new  trial.  Wil- 
Hams  V,  Frick,  362. 

15.  Waiver  of  error  bt  proceeding.  Where  plaintiff^s  petition  had 
been  dismissed,  and  he  filed  an  amended  petition,  which  defendant 
moved  to  strike  from  the  files,  but  his  motion  was  overruled,  held  that 
he  waived  the  error,  if  any,  in  the  overruling  of  the  motion,  by  filing 
an  answer  to  the  amended  petition  and  going  to  trial  on  the  issues  thus 
raised.    Pumphrey  v.  Walker,  383. 

16.  Judgment  on  special  verdict:  when  allowable.  A  judgment 
on  special  findings,  and  against  a  general  verdict,  is  justifiable  only 
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when  the  special  findings  are  inconsistent  with  the  general  verdict,  and 
are  of  themselves,  or  when  takdn  in  connection  with  facts  admitted  bv 
the  pleadings,  sufficient  t^  establish  or  defeat  the  right  of  recovery. 
(See  authorities  cite  J  in  opinion  )  Conners  r.  B.,  6\  H.  d^  N,  R't/  Co., 
490. 

17.  Skttino  asidb  order:  notice.  Where  a  motion  to  change  the 
record  by  setting  aside  an  order  is  made,  the  party  adverselv  interested 
should  have  notice;  {Townsend  v.  Wisner,  62  Iowa,  672;)  but  when 
the  adverse  counsel  appear  in  the  cs^se,  and  are  heard  upon  the  merits, 
the  failure  to  give  such  notice  is  immaterial.  C.  /.  <0  D.  Wy  Co.  v, 
Estes,  603. 

18.  Injunction:  dismissal  aptbr  adverse  determination.  The 
plaintiff  in  an  injunction  suit  ought  not  to  be  allowed  to  have  it 
dismissed  after  it  has  bejn  tried,  submitted,  and  virtually  determined 
adversely  to  him.    Id. 

19.  Cause  without  evidencb  not  sudmittbd  to  jury.  Where  there 
was  no  evidence  of  the  wrongful  suing  out  of  the  attachment,  the 
court  did  not  err  in  refusing  to  submit  to  the  jurr  a  counter-claim 
for  damages  on  that  ground.    Dapis  r.  Jiobinson,  61  \ 

20.  Procedure  when  no  jurisdiction  op  subject-matter.  When  a 
court  has  determined  that  it  has  no  jurisdiction  of  the  subject-matter 
of  an  action,  it  cannot  properly  consider  any  other  question  raised  in 
the  case.    Stough  v.  C.  <t  N.  \V.  R'u  Co.,  641. 

21.  Special  interrogatories  not  determinative:  unnbcbssary: 
ambiguous.  Certain  sp?cial  interro^Jitories  asked  on  the  trial  of  this 
case  held  to  have  been  p.operly  i-efused,  because  the  answers,  however 
given,  would  not  have  been  determinative  of  the  ease;  and,  as  to  one, 
there  was  no  dispute  a<«  to  thq  evidence,  and  others  were  ambiguous. 
Hawley  v.  C,  B.  dt  Q.  Ry  Co.,  717. 

22.  For  practice  and  procbdurb  in  criminal  cases.  See  Criminal 
Law,  passim. 

23.  For  practice  ab  to  evidence.    See  Evidence,  passim. 

See  Continuance,  1;  Costs,  1;  Depositions,  1,  2;  Jurisdiction,  1; 
Justices  and  their  Courts;  Pleading,  passim;  Hepkrencb,  1- 
8;  Removal  of  Causes,  1,  2. 

PRACTICE  AND  PROCEDURE  IN  SUPREME  COURT. 

1.  AoRBBMENT  OF  COUNSEL  ENFORCED.    Where  counsel  agreed  to  dispense 

with  a  transcript  unless  one  was  required,  and  that  in  that  case  appellant 
should  have  time  to  file  one,  and  it  became  necessary  to  file  one  on 
account  of  denials  made  in  an  amended  abstract,  and  appellant  showed 
by  affidavit,  submitted  with  the  case,  t^jbat  one  of  the  papers  required 
for  a  transcript  was  temporarily  lost  from  the  files  of  the  court  below, 
held  that  the  denials  in  the  amended  abstract  should  not  be  taken  as 
true,  but  that  appellant's  motion  (o  strike  it  from  the  files  sbould  be 
overruled,  the  submission  set  aside,  and  the  cause  continued  with  leave 
to  appellant  to  file  a  transcript    Artz  v.  Culbertson,  366. 

2.  Judicial  notice  of  rules  op  district  court.    While  this  court  is 

required  to  take  judicial  notice  of  the  rules  of  the  district  court,  yet, 
where  the  non-existence  of  a  rule  as  to  appearance  day  is  implied  in  a 
motion  to  set  asiae  a  default  as  being  premature,  and  opposing  counsel 
do  not  in  any  way,  in  this  court,  rail  attention  to  any  such  rule,  it  will 
be  assumed  that  none  existed.    Huebner  v.  Farmers'  Ins.  Co.,  30. 

3.  Points  Nar  argued.    Questions  merely  stated  in  the  argument,  but  not 

argued,  are  not  considered  by  this  court.    Siltz  v.  Hawkey e  Ins.  Co.,  710. 
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4  AssiONMBNT  OF  error:  not  suffictbntlt  8PSCIFIC.  An  aasiflrnment 
of  error  that  the  court  erred  in  overrulinfir  a  motion  for  a  new  trial, 
where  the  motion  was  ba«ed  upon  eight  (rrounds,  is  not  sufficiently 
specific  to  be  considered.    Kirk  v.  Litterst^  71. 

5.  :  JUDGMENT  ON  VERDICT.    An  assigrnmcnt  of  error  that  the  court 

erred  in  rendering  judgment  against  defendant  upon  the  verdict,  in  the 
absence  of  necessary  evidence,  raises  no  question  for  consideration, 
where  the  verdict  is  not  assailed;  for  judgment  follows,  of  coarse,  if 
the  verdict  stands.    Id, 

6.  Abstract:    evidence:    presumption.     Where  appellant's  abstract 

purports  to  be  an  abstract  of  all  the'  evidence,  this  court  will,  in  the 
absence  of  an  additional  abstract  by  the  appellee,  assume  that  the  evi* 
dence  was  made  of  record,  and  that  it  is  before  the  court.  Bailey  v. 
Mut.  Benefit  Aeeo,,  689. 

7.  Amended   abstract  not  denied.     An  amendment  to  appellant's 

abstract  filed  by  appellee,  and  not  denied,  is  deemed  to  be  true,  Sulli" 
van  Sav,  Inst,  v,  Copehmdy  67. 

8.  Immaterial  question.  This  court  will  not  determine  which  of  two 
mechanics'  liens  ia  entitled  to  priority,  where  it  appears  that  both  are 
sufficiently  secured  and  will  be  paid.  Chicago  Lumber  Co,  r.  Woodside, 
359. 

9.  Record:  how  much  necessary.    In  ordinary  actions,  the  parties  are 

required  to  print  only  so  much  of  the  record  as  is  necessary  for  the  pre- 
sentation ana  determination  of  the  questions  brought  up  by  the  appeal 
for  review.  Accordingly,  where  the  only  question  was  whether  a  Judg- 
ment for  the  defendant  on  special  findings,  and  against  the  general  ver- 
dict, was  justifiable,  it  was  not  necessary  to  bring  up  the  evidence  and 
the  instructions  of  the  court    Confers  v.  B.,  C.  R,  <£r  N.  R'y  Co.,  490. 

10.  Prolix  record:  costs.  Where  the  appellant  prints  and  files  the  evi- 
dence without  abstracting  it,  the  costs  of  the  superfluous  printing  will 
be  taxed  to  him,  even  though  he  prevails  on  the  appeal.  Baldwin  r. 
Fow,  889. 

11.  Imperfect  record:  dismissal.  An  appeal  from  an  order  excluding 
certain  affidavits  upon  the  hearing  of  a  commissioner's  report  must  be 
dismissed  where  the  abstract  does  not  show  what  judgment  tho  court 
rendered  in  the  case,  nor  what  the  affidavits  contained.  Tague  v,  Ben- 
ner,  651. 

12.  DiSCREPANCT  IN  RECORD  AS  TO  DATE  OF  JUDGMENT.  A  dis- 
crepancy between  the  notice  of  appeal  and  an  amended  abstract,  as 
to  tne  date  of  the  judgment  in  the  case,  is  no  ground  for  dismissing  the 
appeal,  where  it  is  not  shown  that  the  appeal  is  not  from  the  judgment 
in  the  case,  or  was  not  taken  in  time.    Kennedy  v,  Roseer,  671. 

13.  Diminution  op  record:  correction.  When  it  is  discovered  on 
appeal  that  the  record  in  the  court  below  is  deficient,  a  continuance  of 
the  appeal  may  be  held,  in  a  proper  case,  for  the  purpose  of  procuring  a 
correction  of  t^e  record  in  the  lower  court,  but  no  order  of  tiiis  court  is 
necessary  to  give  the  party  leave  to  move  for  a  correction  in  the  trial 
court,  nor  to  confer  on  that  court  authority  to  make  the  correction. 
Reynolds  v.  Sutliff,  549. 

14.  Aj>peal  from  circuit  court:  correction  of  record  after  aboli- 
tion OF  court.  Upon  the  abolition  of  the  circuit  court  its  records 
were  transferred  by  law  to  the  district  court;  and  where  an  appellant 
from  the  circuit  court  desires  to  correct  the  record  in  that  court,  he 
should  apply  to  the  district  court  for  that  purpose.  Ex  parte  affidavits 
are  not  admissible.    De  Wolfe  v,  Taylor,  648. 


Digitized  by 


Google 


INDEX.  815 

15.  Amendment  op  judge's  certificate:  time.  Where  the  original 
certificate  of  the  trial  judge  to  the  evidence  was  insufficient  to  entitle 
the  appellant  to  a  trial  dt  tioao  in  this  court,  an  amendment  supplying 
the  detect,  but  made  after  the  expiration  of  the  time  for  tasmg  an 
appeal,  was  no  part  of  the  record,  and  could  not  be  considered.  Leufis 
V,  Markle^  052. 

16.  Certificate  of  judge  to  explain  record  Where  an  interlinea- 
tion amendm.qf  a  judge's  certificate  to  the  evidence  was  apparent  on 
the  face  of  the  original  p.iper,  submitted  with  the  cause  in  this  court, 
it  was  competent  to  show  by  a  subsequent  certificate  of  the  judge  that 
the  interlineation  was  male  by  him  mo>-e  than  six  months  after  the  judg- 
ment appealed  from  was  rendered.  {Pearson  v,  MaxfieldAl  Iowa,  135, 
and  Connor  v.  Long,  63  Id.,  295,  distinguished.)    Id, 

17.  Certificate  to  evidence:  date  of:  too  late.  The  certificate  of 
the  judge  to  the  evidence  in  this  case  was  headed  *'May  term,  1885,'* 
that  being  the  term  when  the  case  was  tried  and  submitted;  but  at  the 
end,  just  oefore  the  judge's  signature,  was  the  date,  **September  15, 
1886.  Held  that  the  certificate  must  be  regarded  as  made  at  the  date 
last  named,  and  that,  being  more  than  six  months  subsequent  to  the 
date  of  the  decree  appealed  from,  it  was  too  late,  and  the  appeal  (the 
case  being  in  equity)  must  be  dismissed.    Sayles  v.  Smith,  241. 

18.  Trial  db  novo:  evidence  certified  too  late.  Where,  in  an 
equity  case,  the  evidence  is  not  certified  within  six  months  from  the  date 
of  the  judgment  appealed  from,  it  is  too  late  to  secure  a  trial  de  noro 
in  this  court.  (See  Code,  §  2742,  and  Mitchell  v,  Laub,  59  Iowa,  36.) 
FF.,  /.  (0  N.  R'y  Co.  t>,  Braham,  484. 

19.  Trial  DB  novo:  certification  of  evidence.  A  trial  de  tioro  can- 
not be  had  in  this  court  unless  it  affirmatively  af>peard  by  the  certificate 
of  the  trial  judge,  in  some  form,  that  the  evidence  set  out  in  the 
abstract  is  all  the  evidence  which  was  offered  or  introduced  on  the  trial. 
Polk  V  Sturgeon,  395. 

20.  Less  THAN  $100:  insufficient  certificate.  In  an  appeal  involving 
less  than  $100,  this  court  cannot  declare  the  law  upon  the  facts  of  the 
case,  where  the  necessary  facts  are  not  all  found  and  certified  by  the 
trial  court.     Vreeland  r.  ElUworth,  347. 

21.  Certification  of  evidence.  The  certificate  of  the  judge,  printed  in 
the  abstract,  tj  the  effect  that  the  bill  of  exceptions  contains  all  the  evi- 
dence, is  not  sufficient  to  show  that  the  abstract  contains  all  the  evi- 
dence.   Morgan  v,  Wilfley,  212. 

22.  Bill  OF  exceptions:  when  not  necbssabt.  A  bill  of  exceptions  is 
not  necessary  to  bring  before  this  court  on  appeal  a  question  which 
arises  on  the  pleadings,  since  they  are  a  part  of  the  record  without  such 
a  bill.    Gardner  v.  Hahtead^  259. 

23.  No  KULiNG  EXCEPTED  TO:  JUDGMENT  AFFiBBCED.  Where  the  action 
was  begun  by  ordinary  proceedings,  but,  after  trial  was  begun,  the  court 
ordered  that  plaintiff  could  proceed  no  further  without  amending  his 
petition,  and  plaintiff  amended,  asking  for  the  reformation  of  a  con- 
tract, and  the  issue  thereon  was  tried  by  the  court,  and  a  decree  entered 
thereon  for  defendant,  and  the  cause  was  then  transferred  back  to  the 
law  docket,  and,  upon  the  trial  of  the  law  issues,  the  court  instructed 
the  jury  to  find  for  the  defendant,  which  was  done,  and  judgment 
entered  accordingly,  and  no  exception  was  taken  except  to  the  final 
judgment,  and  this  was  more  than  three  days  after  the  said  instructions 
had  been  given,  held  that  there  was  nothing  for  this  court  to  trv,  and 
that  the  judgment  should  be  affirmed.    Robinson  v.  Linn  Co,,  224. 

24.  Instruction  not  excepted  to.  An  instruction  not  excepted  to  will 
not  be  reviewed.    Kirk  r.  Litterst,  71. 
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25.  SuBMTBsroN  TO  JURT  NOT  EXCEPTED  TO.  Appt-Uaot  cannot  be  heard  [o 
complain  that  the  court  submitted  the  case  to  the  jury  itithout  any  evi- 
dence to  sustain  the  petition,  where  it  does  not  appear  that  he  excepted 
to  such  submission  at  the  lime,  or  asked  the  court  ro  direct  a  verdict  in 
his  favor.    Jd, 

26.  iKSTnucTiON:  ERROB  WITHOUT  PREJUDICE.  This  court  will  not 
review  an  instraction  when  it  appears  that,  even  if  it  wtre  erroneous,  it 
could  not  have  prejudiced  the  appellant  under  the  facts  proved.  Wilson 
V,  Trotcbridffe,  345. 

27.  Error  without  prfjudicb.  Where,  on  account  of  certain  special 
findingfs  of  the  jury,  which  could  not  have  been  the  result  of  errors  in 
the  admission  ol  evidence  or  in  the  instructions,  the  judgment  appealed 
from  could  not  lawfully  have  been  different,  hefd  that  a  revenai  could 
not  be  had  on  account  of  such  error.    Chrk  v.  Ralis,  189. 

28.  Errors  without  pre.tudice.  Where,  under  the  evidence,  plaintiff 
could  in  no  event  recover,  errors  not  relating  to  the  evidtnee  could  n^t 
have  been  prejudicial  to  him,  and  are  no  ground  of  reversal  on  his 
appeal.    Alline  r.  LeMars^  654. 

29.  Reversal  for  nominal  damages.  This  court  will  not  revenue  a  judjr- 
ment  ami  remand  aca-e  for  the  purpose  of  allowing  the  appellunt  to 
recover  merely  nominal  damages.  (Wntaon  v.  Van  Meter,  43  Iowa, 76, 
followed.)    Slate  Ins.  Co.  v.  Hichmond^  619. 

80.  Verdict:  finding  op  court:  conpuctino  evidence.  Neither  the 
verdict  of  a  jury  nor  the  finding  of  a  court  in  an  action  triable  by  ordi- 
nary proceedings  will  be  set  aside  in  this  court  for  want  of  sufficient 
evidence  to  support  it,  where  the  evidence  is  in  conflict.  Cottreli  r. 
Southwick,  50;  Hisser  v.  Rathhurn,  118;  Daris^  Sons  v.  Cochran,  369; 
Cunningham  v.  McGotcan,  461;  Lambert  v,  Shetler,  463;  Herd  v.  Herd, 
497. 

31.  Same:  what  constitutes  conflict.  Although  the  testimony  of  a 
party  as  to  a  mateiial  question  is  uncontradicted  by  any  direct  evidence, 
yet,  where  circumstances  are  proved  which  tend  to  cast  suspicion  on 
such  testimony,  there  is  a  conflict  of  evidence,  and  this  conrt  wil!  not 
interfere  with  the  verdict  of  a  jury  based  thereon.  Cotirell  v.  South- 
wick,  50. 

See  Jurisdiction,  2, 3;  Justices  and  their  Courts,  1,  2. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRINCIPAL  AND  SURETY. 
See  Surety. 

PRIORITY  OF  LIENS. 

1.  Action  to  determine:  questions  not  involved:  parties.  Where 
the  only  question  made  by  the  pleadinfsfs  was  as  to  the  priority  of  liens, 
held  that  questions  as  to  the  validity  of  the  indebtedness  on  which  the 
liens  were  based  could  not  be  considered— especially  as  the  debtor  was 
not  a  party  to  the  action.    First  Nat.  Bank  v,  Jasper  Co.  Bank,  486. 

See  Attachment,  7,  8;  Estoppel,  2;  Mechanic's  Lien,  Mortoagb,  1-3, 
5,  8;  Personal  Property,.!;  Sales,  1, 2. 

PRISONER. 
1.  UiGHTS  OP.    Kee  Criminal  Law,  8. 
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PROCEDENDO. 
See  PiuonoB  and  Pbocedubb,  4. 

PROMISSORY  NOTE. 

1.  Paymbnt:  deposit  of  monbt  wrrn  owb  hot  a  bankbh.    Where  a 

note  is  made  payable  at  the  office  of  one  not  a  banker,  and  not  the  payee, 
the  deposit  or  money  to  pay  the  note  with  such  ppreon  is  not  a  pay- 
ment of  the  note,  as  the  holder  is  not  required  by  law  to  present  the 
note  at  that  place  for  payment.  (Compare  Lazier  v.  Horan,  55  Iowa, 
75.)    Callanan  r.  Williama,  ^63. 

2.  Material  ALT  BR  ation:  what  is  not:  place  of  payment:  instruc- 

tion. For  the  administratrix  of  an  estate,  who  is  the  payee  and  holder 
of  a  promissory  note  executed  by  the  decedent,  to  write  upon  the  back 
of  the  note,  after  her  appointment  as  administratrix,  '*  Payable  at  K.,'* 
-^10  place  of  payment  be'm^  named  in  the  note, — held  not  to  be  a  ma- 
terial alteration,  fiince  the  payee  would  in  any  event  pay  herself,  after 
the  allowance  of  the  note  as  a  claim  af^inst  the  estate,  by  simply  credit- 
ing  herself  with  the  amount  in  her  account  as  administratrix;  and  in 
such  case  it  was  error  to  submit  to  the  jury  any  question  as  to  such 
alteration.    Morton  v.  Est.  of  Morton,  448. 

8. =-:  amount:  erroneous  instruction.    Where,  in  an  action  on  a 

promissory  note,  it  was  alleged  that  the  amount  of  the  note  had  been 
materially  altered,  but  the  amount  was  plainly  written  in  the  body  of 
the  note,  and  there  was  no  alteration  therein,  and  the  only  fact  relied 
on  as  an  alteration  was  that  one  of  the  fifpires  expressing  the  amount  at 
the  upper  lett  hand  corner  of  the  note  was  blotted,  held  that  there  was 
no  ground  for  submitting  to  the  jury  any  question  as  to  such  alleged 
alteration.    Id. 

4.  :  NAME  OF  payee:  bvidbnce  to  be  considered:  instruction. 

Where  the  defense  to  an  action  on  a  promissory  note  was  that  it  had 
been  materially  altered,  and  the  body  of  the  note  was  in  the  handwrit- 
ing of  the  plaintiff,  and  she  testitied  that  she  had  never  at  any  time 
made  any  suteration  of  the  note,  and  there  was  eYidence  tending  to  show 
that  the  note  had  been  blotted  after  it  had  passed  out  of  the  hands  of 
plaintiff,  held  that  it  was  error  to  instruct  the  jury  to  determine,  from 
a  mere  inspection  of  the  instrument,  whether  it  had  been  m.iterially 
altered  or  not,  but  that  they  should  have  been  instructed  to  make  such 
determination  from  a  consideration  of  all  the  evidence.    Id, 

5.  :  evidence:  instruction.    In  such  case,  where  plaintiff  claimed, 

as  well  she  might  from  the  appearance  of  the  paper,  that  no  alterations 
had  been  made  therein,  unless  a  blot  was  an  alteration,  and  that  she 
did  not  make  the  blot,  it  was  error  to  remind  the  jury  that  she  had  not 
introduced  evidence  that  the  maker  of  the  note  had  consented  to  the 
alleged  alterations,  nor  that  they  were  innocently  made,  or  made  by  a 
stranger.    Id, 

6.  Signed  by  makers  as  trustees:  personal  liability.    A  note  which 

reads,  **  We  promise  to  pay."  etc.,  was  signed,  *•  C.  K.  Clark,  M.  Sam- 
uels, Trustees  Omega  Lodge.  '  Meld  that  Clark  and  Samuels  were  per- 
sonally liable  as  makers.  (Meffnerv,  Brownell,  70  Iowa,  591,  followed.) 
Coburn  v.  Omega  Lodge,  581. 

7.  Gift  to  college:  failure  of  consideration:  contemporaneous 

ORAL  agkbbmbnt.  A  promissory  note  giren  to  a  colleire  to  aid  in  the 
formation  of  an  endowment  fund,  where  no  consideration  for  the  note 
is  advanced,  is  only  a  written  promise  to  make  a  gift  at  a  future  time, 
and  it  cannot  be  enforced  by  the  donee,  unless  it  has,  prior  to  any  revo- 
cation, entered  into  engagements,  or  made  expenditures,  based  on  the 
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promiBe,  so  that  it  must  soffer  loes  or  ii^juiy  if  the  note  is  not  paid. 
Neither  can  it  be  enforced  where  the  fand  to  which  the  gift  is  prom- 
ised is  diverted  from  its  object,  in  riolation  of  an  oral  agreement  made 
with  the  donor  at  the  time  the  note  was  executed.  ,  Simpson  Centenan/ 
College  v.  TuUle  696. 

8.  Parol  to  vary  :  instakcb.    In  an  action  npon  a  promissory  note  made 

by  a  husband  to  his  wife^s  father,  held  that  it  was  not  competent  for 
the  defendant  to  show  that  the  note  was  given  merely  as  evidence  of 
an  advancement  to  the  wife,  and  that  it  was  made  by  the  husband 
because  the  wife  was  insane,  and  the  husband  received  the  money  in 
trust  for  her  use  and  benefit.  (Dickson  v.  Han'is,  60  Iowa,  727,  followed. ) 
[Beck,  J.,  not  concurring.]    GeHhv.  EngIer,Qi6. 

9.  Pledge  of:  dtjtt  of  pledgee.      The  holder  of  a  promissory  note 

as  collateral  security  is  not  charged  with  the  same  duty  as  an  indorsee. 
He  is  liable  for  failure  to  present  the  note  and  to  give  notice  of  non-pay- 
ment, only  in  case  damage,  loes  or  prejudice  results  to  the  pledge  or 
therefrom,  and  then  only  to  the  extent  of  such  damage.  Kennedy  r. 
Rosier,  QIL 

10.  (Consideration:  surrender  of  collateral  security:  innocent 
holder.  Plaintiff  made  a  loan  to  the  M.  bank,  with  the  under- 
standing that  it  was  to  have  collateral  security,  and  it  received 
the  collaterals  some  time  after  the  loan  had  belen  made.  Subse- 
quently ihe  cashier  of  the  M.  bank  secured  a  return  of  the  collaterals 
by  depositing  in  their  stead  an  accommodation  note  signed  by  himself 
and  some  others,  among  whom  were  S.  and  C.  The  signature  of  S.  had 
been  forged  to  the  note,  and  C,  relying  on  the  genuineness  of  the  sig- 
natures already  obtained,  signed  last.  Afterwards,  C,  being  the  only 
solvent  signer  to  the  note,  gave  the  notes  and  mortgage  sued  on  in  this 
case  id  lieu  of  the  accommodation  note,  and  for  an  extension  of  time. 
Held— 

(1)  That  the  x>re-exi8ting  debt  from  the  M.  bank  to  plaintiff  was  a 
good  consideration  for  the  delivery  of  the  collaterals  to  plaintiff. 

<2)  That  the  return  of  the  collaterals  was  a  good  consideration  for 
the  accommodation  note. 

(3)  That  plaintiff  must  be  regarded  as  a  purchaser  for  value  of  the 
accommodation  note,  and,  having  had  no  notice  of  the  fraud  by 
which  0.*s  signature  had  been  obtained  thereto,  it  was  in  no  man- 
ner affected  thereby. 

(4)  That  fraud  and  want  of  consideration  could  not  be  successfully 
pleaded  atrainst  the  notes  and  mortgage  in  suit.  Des  Moines  NM, 
Bank  v.  Chisholm,  675. 

11.  Imbecility  of  maker:  undue  influence:  evidence  not 
ESTABLISHING.  The  evidcuce  in  this  case  considered,  (see  opinion,) 
and  held  to  show  that  the  maker  of  the  notes  and  mortgage  in  question 
was  greatly  impaired  in  mental  and  physical  vigor  at  the  time  of  their 
exectrtion,  but  that  he  was  not  lacking  in  judgment  or  reason,  but  was 
in  the  possession  of  all  his  faculties,  and  was  fully  competent  to  enter 
into  the  contract.  Also,  that  there  was  no  evidence  oi  any  conceal- 
ment or  deceit  or  undue  inQueace  used  in  obtikining  the  execution  of  the 
contract.    Id, 

12.  Payment  by  new  note:  evidence  on  appeal.  As  there  was  evi- 
dence (see  opinion)  which  raised  a  presumption  that  the  not*»s  sued  on 
had  been  paid  by  the  giving  of  new  notes,  held  that  the  finding  of  the 
trial  court  in  accord  with  such  presumption  could  not  be  set  aside  on 
appeal.    Cunningham  v.  McGowan^  461. 

13.  Fraud:  holder  for  value,  before  dub,  without  notice.  Haw^ 
kins  V,  Wilson,  761. 
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PROXIMATE  CAUSE. 
See  Railboads,  10, 13. 

RAILROADS. 

1.  Appropriation  OF  adjacent  land:  dahaobs:  evidbncb  of  title. 

Where  fche  owner  of  land  brings  an  action  against  a  railroad  company 
for  a  permanent  injury  to  the  freehold,  and  not  for  a*  mere  possessory 
right,  on  account  of  an  appropriation  h^  the  company  of  portions  of  the 
land  adjacent  to  its  right  of  way,  it  is  necessary  for  him  to  prove  a 
freehold  title  in  himselL     Waltemeyer  v.  W.,  I.  dt  N.  B'y  Co.,  626. 

2.  :  ■;  PLEADINGS  AND  PROOF.    In  such  case,  where  plaintiff 

alleged  damages  to  160  acres  of  land,  he  could  not  be  allowed  to  prove 
damages  to  2i0  acres,  at  a  certain  rate  per  acre.    Id, 

3.  ;  LIABILITY  FOR  ACTS  OF  SUBCONTRACTORS.  Where  Subcon- 
tractors, in  building  the  embankment  for  a  railroad,  go  outside  of 
the  right  of  way  to  obtain  earth  for  the  embankment,  the  company 
cannot  be  held  liable  for  the  trespass,  unless  it  be  made  to  appear  in 
some  wav  that  it  assented  thereto,  or  bad  such  knowledsre  of  it  at  the 
time,  or  before  it  was  done,  as  that  assent  might  be  piesnmed  there- 
from.   Id, 

4.  RiOHT  OF  WAY  DAMAOB3 :  EVIDBNCB  ON  APPEAL.    On  an  appeal  from 

an  award  of  damages  for  land  taken  for  right  of  way  for  a  railroad,  it 
was  error  to  allow  evidence  as  to  the  damages  per  aore  to  the  land  from 
which  the  right  of  way  was  taken,  without  definite  proof  a-?  to  the 
number  of  acres  in  the  several  tracts.  It  was  also  error  to  allow  evi- 
dence of  damages  to  certain  tracts  indeSnitely  referred  to  by  counsel, 
and  which  •  were  not  clearly  shown  to  be  crossed  by  the  raihroad  or 
involved  in  the  case.    Ball  v.  K.  <&  N,'  W,  R'y  Co,,  3d6. 

5.  On  streets:  dauaoesto  lot-owners:  appraisement  by  sheriff's 

JURY.  The  owners  of  lots  abuttin^j  upon  a  city  street  on  which  a  rail- 
way has  been  built  cannot  have  their  damages  ascertained  by  a  sheriff's 
jury  in  the  method  pre'»cribed  for  the  condemnation  of  right  of  way. 
(Mulholland  v.  Des  koines,  A.  dS:  W.  Ky  Co,,  60  Iowa,  740,  followed.) 
Stough  V.  C.  <&  N,  W.  Ky  Co.,  641. 

6.  Right  to  fence  track  in  citfes  and  to^ns..    A  railroad  corporation 

does  not  have  the  right  to  fence  its  track  in  cities  and  towns  where  it  is 
intersected  by  streets  and  alleys;  and  it  is  immaterial  whether  the  track 
crosses  a  lot  or  block  for  a  greater  or  less  distance,  or  whether  the  lot  or 
block  is  owned  by  one  or  many  persons.  [Beck  and  Reed,  JJ.,  (2i«- 
seni\ng,\    Blanford  v.  M.  dt  St.  L.  R"y  Co.,  310. 

7.  Killing  cow  on  crossing:  speed  of  train:  question  for  jury. 

Where  there  was  a  conflict  in  the  evidence  as  to  the  speed  of  the  train 
which  killed  plaintiff  *8  cow  at  a  highway  croj^sing,  and  as  to  the  dis- 
tance from  Ibe  crossing  at  which  the  cow  could  have  been  seen  by  the 
engineer,  and  there  was  a  sharp  curve  in  the  track  as  the  train,  which 
was  a  wild  one,  approached  the  crossing,  held  that  it  was  a  question  for 
the  jury  whether  the  train  was  run  at  a  dangerous  rate  of  speed. 
Courson  v.  C,  M.  <&  St.  P,  Ry  Co.,  28. 

8.   :    CONTRIBUTORY    NEGLIGENCE:     QUESTION   FOR   JURY.       Where 

plaintiffs'  cow  was  killed  by  a  wild  train  at  a  highway  crossing,  and  it 
appeared  that  plaintiffs  lived  near  the  track,  and  knew  of  the  crossing, 
and  of  the  time  when  regular  trains  passed,  and  more  than  an  hour 
before  the  time  for  the  first  regrular  train  they  turned  the  cow  into  the 
highway,  intending  soon  to  follow  her  and  drive  her  to  a  pasture  which 
lay  beyond  the  track,  but  she  was  shortly  afterwards  killed  by  the  pass- 
ing wild  train,  held  that  it  could  not  be  sjdd,  as  a  matter  of  law,  that 
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Slaintiffs  were  guilty  of  contributory  ■egligence,  but  that  it  was  a  ques- 
Lon  for  the  jury.    Id. 

9.  Ck>W  KILLED  OK  TRACK:  DEPBCTTVE  GATE:  KBGLIOENCB:  QUESTION  FOR 

JURY.  In  an  action  to  recover  for  a  cow  which  escaped  fi*om  a  pasture, 
throui^h  a  irate  in  defendant's  f^mce,  and  irot  on  the  track,  and  was 
killed,  held  that  the  fact  that  the  fasteninsr  of  the  gate  was  on  tbe  side 
toward  the  pasture  was  proper  to  be  considered  by  the  jury,  with  other 
evidence,  in  determining  whether  tbe  gate  was  neglis;entlj  constract^d; 
but  that  the  mere  fact  that  the  fastening  was  on  that  side  ^ould  not 
warrant  a  verdict  for  plaintiff,  unless  there  was  evidence  tending  to  show 
that  the  ga^e  became  open  by  reason  of  that  fact.  Butler  v.  C,  <^  N.  W. 
R*y  Co,,  206. 

10.  Ihjurt  to  bngihbee:  proximate  cause.  Where  defendant's  negli- 
gence in  failing  to  keep  its  ^rack  in  repair  caused  the  engine  in  charge 
of  plaintiff  to  leave  the  track,  and  required  plaintiff  to  reverse  ihe  levei 
in  order  to  arrest  the  movement  of  the  engine,  held  thaS  if  this  was 
done  in  the  exercise  of  due  care  under  the  circumstances,  and  injury 
resulted  from  his  arm  or  hand  being  caught  in  the  latch  of  the  lever,  the 
proximate  cause  of  tbe  injury  was  defendant's  negligence,  for  which  it 
was  liable.    (Same  case,  65  Iowa,  91,  followed.)    Knapp  v.  S.  C.  dt  F, 

R'y  Co,,  41. 

11.  :  **  MEDICAL  ATTENDAiTCE:"  WHAT  INCLUDED  iw.    In  an  action 

based  on  a  personal  injury,  plaintiff  sou srht  to  recover  also  for  **  nursing 
and  medical  attendance.**  Held  that  under  this  claim  he  was  entitled 
to  recover  all  expenses  which,  as  shown  by  the  evidence,  h<^  in^^nrred  in 
procuring  medical  assistance  and  medicines;  and  that  the  jury  was 
properly  so  instructed.    (See  opinion  for  cases  distinguished.)    Id, 

12.  Risks  assumed  bt  BNomERR:  instructiok.  A  sentence  in  an  instruc- 
tion must  be  read  in  the  light  of  tbe  rest  of  the  instruction;  and  an 
instruction  which,  when  so  read,  holds,  in  substance,  that  a  locomotive 
engineer  assumes  all  the  ordinary  risks  of  hi^  employment,  but  that  he 
does  not  assume  risk^  arising  from  the  negligence  of  the  company  or 
its  employes  in  failing  to  keep  its  road  bed  in  good  repair,  is  approved. 
Id, 

13.  Ihjurt  to  ekoineer:  proximate  cause:  question  of  law.  In  an 
action  by  a  locomotive  engineer  for  a  personal  ix\jury,  held  that,  if  the 
evidence  showed  that  the  injury  to  plaintiff  wa^  received  by  him  in  the 
reversing  of  the  ensrine;  that  the  reversing  of  his  engine  at  that  partic- 
ular time  was  rendered  necessary  or  prudent  by  the  fact  that  part  of  the 
train  was  leaving  the  track;  and  that  the  train,  or  a  part  of  it,  was  leav- 
ing the  track  on  account  of  the  neglig<>nce  of  defendant  in  keepint;  the 
track  in  repair,  then  the  proximate  cause  of  the  injury  was  defendant's 
negligence,  and  that  the  court  properly  so  instructed  as  a  matter  of 
law.    Id. 

14. :  CONTRTBUTORT  neoliobncb:  risks  assumed.    In  such  case, 

an  instruction  which,  in  effect,  directed  the  jury  that,  if  plaintiff  acted 
with  reasonable  skill  and  prudence  in  reversing  the  lever,  in  view  of  the 
haste  and  sudden  emergency  in  which  he  was  required  to  act,  he  did 
not  contribute  to  the  injury,  he^d  correct,  against  the  objection  that  he 
assumed  such  risks  as  belonging  to  his  employment    Id. 

15.  :  CARE  in  inspection  of  track,    a  frequent  inspection  of  the 

track,  and  the  repairing  of  it  whenever  there  is  an  apparent  necessity,  by 
the  employes  charged  with  such  work,  is  not  all  tbe  care  that  a  rail- 
road company  owes  to  a  locomotive  engineer  in  thit  resp'^ct.  There 
must  be  proper  care,  a^  well  as  frequency,  in  making  the  inspections,  and 
such  repairs  must  be  made  as,  in  the  exercise  of  saoh  care,  appear  to  be 
necessary .    Id. 
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16.  — — :    DBFBCmTB    TRA.OE;    INOOHPRTBTfT    BfVCDENOB  OF  BBPATBS. 

In  an  action  for  an  injury  to  a  looomotive  eofrineer  caused  by  a  defective 
track,  eyideoce  of  repairs  to  the  track,  wbicli  did  not  tend  to  show  that 
the  repairs  had  been  made  at  the  place  of  tiie  accident,  was  properly 
excluded.    Id, 

17.  Pbrsonal  injobt:  cabb  BsquniBD  of  bmplotb  for  his  own  safett. 

Plaiotiff  *s  assiifuor  was  an  employe  of  defendant,  aod  he  was  run  down 
by  a  train,  and  injured*  while  riding  on  a  hand  car  in  the  performance 
of  his  duty.  In  an  action  to  recover  for  the  iqjary,  the  court  instructed 
the  jury  that  it  was  his  duty  '*  to  be  reasonably  viflrilant  and  watchful,  in 
view  oi  what  he  knew,  or  might  rea^nably  have  expected,  a^  to  the 
movement  of  the  engine,  to  exercise  his  senses  of  seeing  and  hearing 
as  a  reasonably  prudent  man  would  have  done  und^r  the  circumstances. 
Held  correct,  as  against  the  objection  that  it  did  not  emphasize  suf- 
ficientiy  the  perils  to  which  he  was  exposed.  HawUu  o.  C,  B,  dt  Q.  R'y 
Co.,  in. 

18. :  ■:    In  such  case,  where  the  evidence  tended  to  show  that 

the  employe  was  told  by  the  engineer  of  the  engine  which  struck  him 
that  it  would  not  start  for  fifteen  minutes,  but  that  it  actually  struck 
him  in  about  seven  minutes,  he  could  not  be  charsrei  with  negligence  in 
not  keeping  a  vigilant  watch  in  his  rear  up  to  the  time  of  the  accident, 
even  thoujorh,  had  he  done  so,  he  might  have  been  able  to  get  off  the 
track  in  time  to  avoid  the  injury;  for  he  had  a  right  to  repose  some 
confidence  in  what  had  been  told  him.    Id, 

19.   >;  RBLTAKCB  UPON  ENOINBER*8  STATBIiBNT  AS  TO  MOVBICBNT  OF 

TRAIN.  In  such  case,  while  the  engineer  was  subject  to  the  orders  of 
the  conductor,  and  the  employe  had  no  right  to  rely  upon  what  he  said 
as  to  the  time  the  train  would  start  as  being  authoritative^  yet,  where 
the  engineer  stated,  as  a  reason  why  it  would  not  start  for  fifteen  min- 
utes, that  they  would  have  t)  light  up  and  oil  up  first,  htld  that  the 
employe  might  rely  upon  sach  statement  as  information^  and  might 
with  reason  expect  that,  after  having  baea  so  informei,  he  woald  not  be 
run  down  within  half  that  time;  for  the  engmear  was  not  bound  to 
obey  the  conductor  as  to  the  movament  of  the  train,  if  by  so  doing  he 
was  likely  to  run  down  the  hand  car,  and  endanger  the  lives  of  those 
on  it.    Id, 

20.  Nboliobnob:    pbopbr  distancb  bbtwbbn  cattlb  ouabb    anb 

switch:  byidenob.  In  an  action  for  a  personal  iivjury  based  on  the 
alleq^ed  negligence  of  the  defendant  in  budding  a  switoh  too  near  to  a 
cattle-guard,  neld  that  the  mere  fact  that  another  switoh  at  the  same 
station  was  further  from  the  cattle- guard  did  not  tend  to  prove  that 
there  was  neglig«^nce  in  building  and  maintaining  the  first  one  so  near. 
Robinson  v.  C,  B,  I.  dt  F,  B"y  Co,,  102. 

21.  Injury  to  bbakbman  out  of  placb  of  dutt:  contributory  nbgh 
liiOBNCB.  Where  the  immediate  cause  of  the  injury  was  the  derailing 
of  the  train,  and  that  was  caused  by  the  manner  in  which  it  was  being 
run  and  the  condition  of  the  track,  hM  tbat  the  mere  fact  that  the 
brakeman  who  was  injured  was,  at  the  titus  of  the  accident,  in  the 
engineer*s  cab,  instead  of  at  the  brakes,  which  was  his  place  of  duty, 
was  not  such  contributory  negligence  on  his  part  as  to  defeat  a  recovery 
for  his  injuries,  where  it  did  not  appear  that  nis  absence  from  the  brakes 
contributed  to  the  accident,  n)r  that  he  exposed  himself  to  any  greater 
known  dinger  by  going  into  the  cab  than  by  remaining  at  the  brakes, 
even  though  it  happened  th'it  no  one  was  in  fact  injured  except  those 
who  were  on  the  engine.  (Plaifer  v.  Burlington,  C,  R,  dt  N.  R'y  Co,, 
62  Iowa.  723,  distinguished.)  [Sbbvbrs  and  Rothrook,  JJ.,  dissent* 
ing.]    Conners  v.  B.,  C,  R.  dt  N.  R"y  Co,,  490. 
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22.  Injury  to  passbnoer:  fkesvmptiov  of  nboligenck:  burden  of 
PROOF.  In  an  action  a^inst  a  ruilroad  company  for  injury  to  a  passen- 
^r,  caused  by  the  derailment  of  a  train  and  the  breaking  d  )wn  of  a 
oridj?e,  the  jury  was  properly  instructed  that  the  burden  was  on  plaint- 
iff to  show  that  the  injury  wa3  caused  by  the  nefjligencs  oF  the  defend- 
ant; but  that,  if  he  had  established  that  the  accident  was  attended  by 
circumstances  showing  that  it  was  caused  by  defective  construction  of 
the  roadway,  bridge,  track,  or  the  fastenings  of  the  rails  at  the  point 
where  the  derailment  occurred,  or  of  its  train,  or  cars,  or  by  the  manage- 

.  raent  or  running  of  the  train,  this  would  raise  a  presumption  of  negli- 
gence, and  would  cast  upon  defendant  the  burden  of  proving  that  it  was 
not  caused  by  any  negligence  or  want  of  skill  on  its  part,  either  in  the 
construction  or  maintenance  of  its  roadway^  track,  or  bridge,  or  in  the 
managrement  of  its  train,  or  the  condition  of  its  cars;  but  that  this  pre- 
sumption extended  only  to  those  portions  of  the  track,  machinery  or 
bridge  which  the  circumstances  of  the  accident  indicated  were  pDssibly 
defective ;  and  that  it  was  not  required  to  prove  that  nothing  about  its 
entire  train  and  roadway  was  defective.  In  other  words,  the  defendant 
in  such  case  is  not  required  to  show  how  the  accident  occurred,  and  that 
it  was  free  from  all  neglig<>nce  in  the  matter,  but  it  is  sufficient  if  it 
shows  its  freedom  from  negligence  a^  to  the  matter  which  the  circum- 
stajices  indicate  to  have  l^n  the  cause  of  the  accident  and  injury. 
Pershing  p.  C,  B,  <Sf  Q.  R'y  Co,,  561. 

23.  DuTT  TO  PASSENOBRs:  DEGREE  OF  CARE  REQUIRED.  The  mie  whi  h 
has  been  uniformly  recognized  and  enforced  in  this  state  is  that  thn 
carrif^r,  in  the  conduct  and  management  of  his  business,  i§  bound  to 
exercise  the  highest  degree  of  care  and  diligence  for  the  convenience 
and  safety  of  his  passengers;  and  he  is  held  liable  for  the  slightest  neg- 
lect. But  there  are  certain  dangers  that  are  necessarily  incid**nt  to 
travel  by  railway,  and  these  the  pivssenger  assumes  when  he  elects  to 
adopt  it;  and,  in  the  application  of  the  rule  to  railway  companies,  all 
that  is  meant  is  that  they  should  use  the  highest  degree  of  care  that  itt 
reasonably  consistent  with  the  practical  conduct  of  the  business .  (See 
opinion  for  authorities.)    Jd. 

24.  — — :  SELECTION  OF  PLANS  AND  MATERfALS.  In  an  actiou  against  a 
railroad  company  for  an  jnjury  to  a  passenger  caused  by  the  derailment 
of  a  train  and  the  breaking  of  a  bridge,  the  court  instructed  the  jury, 
in  effect,  that  the  degree  of  care  required  of  defendant  in  the  selection 
of  plans  and  materials  for  its  roadway,  bridges  and  appliances  was  such 
as  was  exercised  by  the  best  and  most  skillfully  and  careful  I  v  managed 
railroads  in  the  country,  under  like  circumstances.  Held  that,  if  this 
instruction  was  vulnerable  to  the  objection  that  it  makes  the  very  prac- 
tices which  are  called  in  question  the  law  of  the  case,  the  objection  was 
obviated  by  another  instruction,  drawn  with  special  reference  to  the 
facts  in  the  case,  in  which  the  jury  were  told,  in  effect,  that  defendant 
was  bound,  not  only  to  select  such  plans  and  materials  for  the  construc- 
tion of  its  road  and  appliances  as  were  in  use  by  the  best  and  most 
pkillfuUy  conducted  roads  of  the  country,  but  that  such  materials  and 
plans  must  have  been  found  sutficient  by  the  other  roads.    Id, 

25.  :   CONSTRUCTION  OF  BRIDGES.    In  such  case,  the  jury  was  told 

that  the  defendant  **  wa«  not  required  to  so  construct  its  bridge  that  it 
would  resist  the  unusual  and  extraordinary  shock  of  a  derailed  train, 
running  at  regular  speed,  and  striking  it  with  great  force.**  Held  that 
this  instruction  afforded  plaintiff  no  ground  of  complaint,  when  taken 
in  connection  with  another,  to  the  effect  that  defendant  was  required  to 
take  into  account,  in  constructing  and  maintaining  it«  bridges,  the  fact 
that  accidents  might  occur  in  the  operation  of  its  road,  and  to  construct 
its  bridges  with  reference  thereto;  and  that  it  was  held  to  a  very  high 
degree  of  care  in  this  respect.    Id, 
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26    ReQUIREBCBNT   op   PASSENGKR  to   leave  MdviNOTRAIK:  FACTS  NOT 

AMOUNTiNO  TO:  EVIDENCE.  Actiou  to  recover  for  injuries  received  in 
alighting  from  a  movinfjr  train  under  the  alleged  command  of  the  con- 
ductor; but,  upon  consideration  of  the  facts  and  circumstances  as 
shown  by  the  evidence,  (see  opmion,)  held  that  the  facts  proved  did 
not  amount  to  a  command  by  the  conductor,  and  that  the  court  erred  in 
assuming,  in  an  instruction  given,  that  there  was  evidence  of  any  such 
command.     Vimoni  v,C,  dtN.W.  R'y  Co.,  58. 

27.  Injury  to  person  crossing  track:  contributory  negligence. 
TheplaindtF,  a  boy  of  about  twelve  years,  was  riding  with  his  mother  in 
a  carriage  driven  by  his  mother^s  servant.  While  attempting  to  cross 
the  defendant's  track,  the  carriage  was  struck  by  a  pussing  locomotive, 
and  plaintiff  Was  seriously  injured.  The  driver  was  (^less  in  not 
stopping  at  a  proper  place  and  looking  for  an  approaching  train,  and 
the  mother  was  careless  in  not  requiring  the  driver  to  stop  and  look. 
Held  that  this  carelessness  must  be  imputed  to  the  plaintiff,  and  that  a 
judgment  in  his  favor  must  be  reversed.  Slater  v.  B,,  C,  R,  dt  N,  H'y 
Co,,  209. 

28.  Breach  op  contract  to  purnish  cars:  authority  op  station 
AGENT.  Plaintiff  applied  to  the  defendant's  station  agent  at  0.  for 
cars  to  ship  hjgs  the  next  day.  There  was  no  telegraph  commu- 
nication at  0.,  and  the  agent  directed  plaintiff  to  go  to  L.,  a  station  on 
another  branch  of  -defendant's  road,  where  there  was  a  telegraph,  and 
have  the  agent  at  L.  order  the  card  for  the  shipment  of  the  hogs  at  0. 
Plaintiff  did  so,  and  the  agent  at  L.  sent  a  request  for  the  cars  to  the 
train  dispatcher  of  his  line  of  road  foi  the  cars  to  be  f^irnished  at  0.,  on 
the  other  line.  The  agent  at  L.  afterwards  informed  plaintiff  that  he 
had  received  an  answer,  and  that  the  cars  would  be  at  0.  the  next  day. 
Plaintiff  accordingly  bad  his  hogs  at  0.  the  next  day  for  shipment,  but 
the  car^  did  not  come  until  two  days  later.  Plaintiff  sues  for  his  dam- 
ages caused  by  the  delay.  Held  that  he  could  not  rex)ver,  because  it 
was  shown  that  the  agent  at  L.  bad  no  actual  authority  to  bind  the 
defendant  by  a  contract  for  cars  at  0.,  and  such  contract  was  not  within 
the  apparent  scope  of  his  authority  as  station  agent  at  L.  ( Wood  v. 
Chicago,  M,  <S;  St.  P.  R*y  Co.,  63  Iowa,  491,  followed.)  Voorhees  v.  C , 
R.  I.  dt  P.  R'y  Co.,  735. 

29.  Handling  dynamite:  explosion:  negligence:  evidence.  The 
defendant,  in  the  regular  course  of  business,  had  received  and 
hauled  to  its  terminus  at  Council  Bluffs,  a  car  loaded  with  dynamite, 
billed  for  a  point  farther  west;  but  for  some  reason  the  Union  Paci6c 
Railroad  Company  refused  to  receive  it  for  conveyance  to  its  destination, 
and  the  defendant  placed  it  on  the  southernmost  of  the  tracks  in  its 
yard,  awaiting  orders  concerning  it.  It  stood  there  about  twenty-four 
hours,  when  it  was  found  to  be  on  fire  inside  from  some  cause  unknown. 
All  reasonable  efforts  were  made  to  extinguish  the  fire,  but  without 
avail,  and  it  exploded,  doing  injury  to  plaintift'^s  property,  half  a  mile 
away,  for  which  she  seeks  to  recover.  Held  that  the  defendant  had  the 
right  to  store  the  car  at  some  place  in  its  yacd;  that  if  plaintiff  claimed 
that  there  was  neghgence  in  storing  it  where  it  did,  she  had  the  burden 
to  establi<4h  that  chum,  and,  there  being  no  evidence  of  nefirligence  in 
that  respect,  nor  in  any  of  the  points  charged  in  the  petition,  it  was 
error  to  submit  the  question  of  negligence  to  the  jury.  Walker  r.  C, 
R.  I.  <&  P.  R'y  Co.,  658. 

30.  Receiving  aid  by  taxation:  obligation  to  operate  whole  line: 
DUTY  OP  purchaser  AT  PORECLOSURE  SALE.  The  Central  Railroad  of 
Iowa  was  a  corporation  organized  for  the  purpose  of  buildinar  and  oper- 
ating a  line  of  railway  from  the  south  line  of  the  state  of  Iowa  to  the 
north  line  thereof.  The  proposed  line  terminated  at  North  wood,  near 
the  north  line  of  the  state.    The  township  in  which  Northwood  was  sit* 
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nated  was  induced  to  rote  a  tax  in  aid  of  the  oonstrac(non  of  said  road, 
which  tax  was  collected  and  paid  to  said  company.  The  road  was  after- 
wards constructed  and  operated  by  said  company  from  Albia.  in  Monroe 
county,  to  Nortbwood,  aforesaid.  Afterwards  the  company  liecame 
inxolvent,  and  its  property  and  franchises  were  sold  under  mortgaflre  to 
the  Central  Iowa  Railway  Company,  one  of  the  defendants  berein. 
Subsequently  tbe  Barlin^ton,  Cedar  Rapids  &  Northern  Railway  Com- 
pany, the  otber  defendant  berein,  and  wbicb  owned  and  operated  a  road 
to  Manly  Junction,  a  noint  on  the  road  first  above  mentioned,  about 
eleven  miles  south  of  Northwood,  leased  the  line  of  said  first  named 
road  from  Manly  Junction  to  Northwood,  and  thereafter  the  Central 
Iowa  Railway  Compan:^  ceased  to  operate  tbat  portion  of  its  road,  but 
made  Manly  Junction  its  northern  terminus.  ITpon  complaint  of  tbe 
people  of  Northwood  to  the  railroad  commissioners,  said  commissioners 
ordered  and  adjud^red  that  the  Central  Iowa  Railway  Company  was 
under  legfal  oblig^ations  to  equip,  maintain  and  operate  its  load  from 
Manly  Junction  to  Northwood,  and  to  do  so  as  a  part  of,  and  in  connec- 
tion with,  its  continuous  line  between  Albia  and  Northwood;  and  that 
a  failure  so  to  do  was  a  violation  oP  its  charter  duties  and  oblis^ations, 
and  contrary  to  law.  Held  that  such  order  was  reasouable  and  just, 
and  should  be  enforced,  on  the  gi'ennds,  (1)  that,  by  acseptintr  tnetax 
from  tbe  township  in  which  Northwood. was  situated,  the  orisinul  com- 
pany  incuiTed  an  obligation  to  operate  its  whole  road  to  that  place  as 
one  continuous  line.  (2)  That  such  oblijpfation  inhered  in  the  francliise, 
and  that  the  company  which  took  the  franchise  at  the  foreclosure  <}ale 
took  it  burdened  with  that  obli^tion.  [Seevers,  J.,  dissenting,] 
State  V.  Central  Iowa  R"y  Co.,  410. 

31.  Tax  in  aid  of:  citirs  under  special  CHAiiTBits:  APPLiCAmLnr  of 
STATUTE.  Althoujfh  it  is  provided  by  Chapter  116,  Laws  of  1876,  that 
I*  no  general  laws  as  to  powers  of  cities  organized  under  the  general 
incorporation  act  shall  in  any  manner  be  construed  to  affect  the  charters 
or  laws  of  cities  organized  under  special  charters,  while  they  continue 
to  act  under  such  charters,  unless  the  same  shall  have  special  reference 
to  such  cities/*  yet  the  statute  authorizing  taxation  in  aid  of  railroads 
cannot  be  held  to  be  a  law  aff-'cting  the  chartered  powers  of  cities;  and 
a  city  acting  under  a  special  charter  may,  under  the  provisions  of  such 
statute,  lawfully  vote  a  tax  in  aid  of  a  railroad.  (State  v.  Finger,  46 
Iowa,  25,  distinguished.)    Bartetneyer  r.  Bohl/St  582. 

32.  ; — :  NOTICE  OF  ELECTION:  DESIGNATION  OF  TERMINT.     Where  the 

notice  of  an  election  in  the  city  of  Davenport,  upon  the  question  of 
aiding  a  railroad  company  in  the  construction  of  a  road,  stated  that  the 
proposed  road  was  to  begm  at  a  definitely  described  point  within  that 
city,  and  to  run  **  thence  westward  along  the  Mississippi  river  to  the 
western  boundary  of  the  city  of  Davenport;  thence  westward ly  to 
Anamosa,  in  Jones  county,  Iowa,  or  to  a  point  nearer,  to  connect  with  a 
railroad  not  now  running  to  Davenport  aforesaid,"  held  that  the  notice 
sufficiently  designated  the  termini  of  the  road  to  satisfy  the  require- 
ment  of  chapter  159,  Laws  of  1884.    Id. 

33.  : :  designation  of  time  when  wohk  is  to  be  done.  It 

is  not  necessary  that  a  notice  of  an  election  upon  the  question  of  voting 
a  tax  in  aid  of  a  railroad  should  state  the  date  upon  which  the  work 
shall  be  done,  in  order  to  entitle  the  company  to  the  tax.  It  is  sufficient 
if  it  provides,  as  in  this  case,  that  the  tax  shall  be  payable  when  a 
specified  amount  of  the  work  is  done.    Id, 

34.  :  PETITION  AND  NOTICE:  VARIANCE:  BASTS  OF  LEVY.     In  vicw 

of  the  fact  that  taxes  in  aid  of  railroads  must  be  levied  by  the  county 
supervisors,  and  the  further  fact  that  the  city  of  Davenport  is  cotermin- 
ous with  the  civil  township  in  which  it  is  situated,  held  that  a  variance 
between  the  petition  for  an  election  upon  the  question  of  voting  a  tax  in 
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aid  of  a  railroad,  and  the  notice  oF  auch  eleoti<ni— the  petition  beine  foi 
a  tax  OQ  the  *'  assessed  value  of  the  property  in  said  ciiff,"  and  the 
notice  being  of  a  tax  **upon  the  assessed  value  according  to  the  count t/ 
valuation^'* — was  immaterial,  aince  the  eupervisorB  could  not  be  pre- 
sumed to  know  anything  of  any  val nation  except  the  county  valaa- 
tion«    Id, 

35.  :  — :  :   route  of  road.    Where  in  snch  case  the 

petition  for  the  election  described  the  route  of  the  proposed  railroad  to 
oe  from  a  certain  point  **  nofthtoestieardltf  to  AnamO:<a,  or  to  a  point 
nearer,"  and  the  notice  described  it  to  be  from  the  same  point  *'  west- 
wardly  to  Anamoia,  or  to  a  point  nearer,*'  held  that  the  variance  was 
immaterial.    Id. 

36.  :  notice:  time  of  L!5VT  and  collbotion.    Where  the  notice 

in  such  case  provided:  **0ne-half  of  said  tax  to  be  levied  and  collected 
in  the  year  18S7,  and  the  other  half  in  the  year  1883,'*  and  the  election 
was  held  on  the  25th  of  September,  18S6,  and  the  levy  made  on  the  29th 
of  the  same  month,  held  that  the  levy  was  valid,  and  that  the  notice 
should  be  construed,  not  as  reqairinsr  the  tax  to  be  levied  and  collected 
th^  same  year,  which  the  law  does  not  permit,  but  to  be  so  levied  that 
it  mij^ht  be  lawfully  collected—one-half  in  the  year  1887,  and  the  other 
half  in  the  year  1883.    Id. 

37.  :  CERTIFICATE  OF  CLERK:  ORDER  OF  SUPERVISORS:  IMMATE- 
RIAL OMISSION.  Wbere  in  such  case  the  clerk  of  the  election  has,  as 
required  by  the  stUute,  C3rtified  to  the  county  auditor  the  result  of  the 
election,  the  rate  per  centum  of  the  tax  voted,  and  the  time,  terms  and 
conditions  upon  which  the  same,  when  collected,  is  to  be  paid  to  the 
railroad  company,  together  with  an  exact  copy  of  the  notice  under 
which  the  election  was  held,  and  the  same  has  been  recorded  in  the 
office  of  the  recorder  of  deeds;  and  the  order  of  the  board  of  supervis- 
ors by  which  the  levy  was  made  shows  that,  when  the  levy  was  made, 
it  had  b3fore  it  the  certificate  of  the  clerk  of  the  election,  and  the  levy 
was  made  in  accordance  with  the  notice  of  the  election,  bat  the  order 
did  not  set  out  the  conditions  on  which  the  taxes  were  to  be  paid  to  thn 
compimy,  as  the  statute  directs,  held  that  this  omission  in  the  or^er 
did  not  invalidate  the  tax.    Id, 

38.  Injury  to  engineer:  measure  of  damages.    See  Damages,  1. 

See  Contracts,  8. 

REAL  ESTATE. 
1.  Growing  crops  are.    See  Execution,  1. 

See  Convey AHCB;  Mortoaqb;  Vendor  and  Vbkdbb. 

RECEIVER. 
See  Taxation,  1. 

REDEMPTION, 
See  Execution,  2-6;  Mortgage,  11-13.    Tax  Sale  and  Deed,  4. 

REFERENCE. 

1.  Time  for  report:  ltmtted  by  order.  Where  an  order  submitting 
the  accounts  of  an  administrator  to  a  referee  required  him  to  report  at 
the  next  term,  his  authority  was  limited  as  to  time  by  the  order,  and 
his  report  ought  not  to  have  been  received  at  a  later  term.  Goodale  v. 
Case,  434. 
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2.  :  waivkb:  estoppel.    The  fact  that  an  interested  party  appe.^rr^ 

before  the  referee  after  the  time  when  his  report  should  have  been  filed, 
and  when  his  authority  was  at  an  end,  did  not  confer  npon  him  author- 
ity to  proceed,  and  did  not  estop  such  party  from  afterwards  objecting 
to  the  referee's  authority.    Id, 

3.  Practice:  reporting  evidence.    Conflicting  claims,  on  which  there 

is  conflicting  evidence,  ought  never  to  be  sent  to  a  referee  without 
requiring  him  to  preserve  and  report  the  evidence,  unless  there  be  some 
controlling  reason  for  proceeding  differently,— such,  for  example,  as.  the 
agreement  of  the  parties  that  the  evidence  shall  not  be  reported.    Id, 

RELIGIOUS  SOCIETY. 

1.  Rohan    catholic   conoregation:   special  fund   for  buildino 

church:  title  to.  If  it  be  conceded  that,  under  the  laws  and  rules  of 
the  Roman  Catholic  Church,  the  bishop  of  the  diocese  and  the  priest  of 
the  parish  under  the  direction  of  the  bishop,  are  invested  with  the  abso- 
lute control  of  the  general  funds  and  property  of  the  church,  yet  a 
special  fund  raised  by  a  congregation  for  the  purpose  of  building  a 
church  does  not  belong  to  the  bishop  and  priest,  but  to  the  congregation 
itself.  And  although  such  fund  was  placed  in  the  hands  of  the  priest 
for  safe  keeping,  and  the  bishop  afterwards  joined  the  congregation, 
without  its  consent,  to  the  congregation  and  parish  at  R.,  and  requested 
the  property  to  be  delivered  to  the  priest  at  R.,  and  ordered  the  priest 
to  go  to  R.,  which  he  did,  and  a  part  of  the  congrregation  went  also,  but 
a  majority  refused  to  go,  and  continued  to  worship,  but  without  a  priest, 
at  the  old  place,  held  that  the  money  so  raised  still  belonged  to  the  con- 
gregation, and  that  trustees  appointed  by  the  congregation  were  enti- 
tled to  recover  it  from  trustees,  previously  named  by  the  congregation, 
to  whom  it  had  been  committed  by  the  priest  when  he  left  the  congrega- 
tion.   Atniah  v,  GelhauSf  170. 

REMOVAL  OF  CAUSES  TO  FEDERAL  COURTS. 

L  Appeal:  better  practice.  Where  the  petition  for  the  removal  of  a 
cause  to  the  federal  courts  has  been  granted,  and  the  plaintiff  desires  to 
contest  the  legality  of  such  removal,  it  is  the  better  practice  to  move  in 
the  federal  court  to  have  the  case  remanded,  rather  than  to  appeal  to 
this  court,  since  the  decisions  of  the  state  courts  in  such  cases  are  not 
binding  on  the  federal  court.    Judge  v,  Arlen,  186. 

2.  C0NTR0VBRT[NO  PETETiON.    The  facts  stated  as  grounds  for  removal,  in 

a  petition  for  the  removal  of  a  cause  to  the  federal  court,  cannot  be  con- 
troverted in  determining  the  question  of  removal.  (Van  Horn  v,  LUch* 
field,  70  Iowa,  11,  followed.)    Byaon  v.  McPherson,  437. 

RES  ADJUDICATA. 
See  Former  Adjudication. 

RES  GEST^. 
See  Criminal  Law,  7. 

RESIDENCE. 
See  Domicile,  1. 

RIGHT  OF  WAY. 
See  Railroads,  1-5;  Specific  Performance,  1-5. 


Digitized  by 


Google 


INDEX.  827 


SALE 


1.  Condition:  k^btoage  to  third  pabty  wirnotTT  kotice:   code.  § 

1922.  Where  one  had  possession  of  personal  property  under  a  condi- 
tional sale  to  him,  whereby  the  title  remained  in  the  vendor  until  pay- 
ment was  made,  and  the  contract  under  which  he  held  was  not  acknowl- 
edged or  recorded,  (Code,  §  1922,)  and  he  mort^asred  the  property  to  a 
third  party  who  had  no  actual  notice  of  the  condition  of  the  title,  held 
that  the  mortgagree's  title  was  superior  to  that  of  the  vendor.  Moline 
Plow  Co.  V,  Braden,  141. 

2.  ; :  WHAT  IS  notice.    In  puch  case,  if  the  mortsragee  had 

such  notice  as  to  put  him  on  inquiry,  then  he  had  actuiil  notice.  If  he 
did  not  have  such  notice,  negligence. on  his  part  in  failing  to  make 
inqairv  was  immaterial  unless,  possibly,  it  amounted  to  frauof.    Id, 

3.  Written  warranty:  evidence  op  additional  parol  warranty. 

Where  there  is  a  written  contract  of  sale,  an  oral  warranty  of  the  thing 
sold  cannot  be  shown;  and  when  there  is  a  written  warranty,  the  vendee 
cannot  show  an  additional  parol  warranty.  {Mast  v.  Peavee,  58  Iowa, 
579,  and  Shepherd  v,  Gilroy,  46  Id.,  193,  followed.)  Nichols  t?. 
Wyman,  160. 

4.  Conditional  warranty:  failure  to  comply.    Where  the  contract 

of  the  sale  of  machinery  requii*ed  the  purchaser,  in  case  it  failed  to 
satisfy  the  warranty,  to  give  written  notice  thereof  to  the  vendors  and 
their  agent,  and  he  failed  to  do  so.  held  that  he  could  not  set  up  a  fail- 
ure of  the  warranty  in  defense  to  an  action  for  the  purchase -money.  Id, 

6.  Of  machine:  warranty:  instructions.  In  an  action  for  the  price  of 
a  harvester,  where  failure  of  warranty  was  relied  on  by  the  defendant, 
the  court  instructed  the  jury  on  the  oral  contract  of  warranty,  as  claimed 
by  defendant,  and  alsa  upon  the  theory  that  the  printed  warranty  deliv- 
ered with  the  machine  was  all  of  the  contract,  and  that  it  could  not  be 
varied  by  parol.  Held  that,  since  there  was  no  material  variance  between 
these  contracts,  plaintiff  was  not  prejudiced  by  the  instructions.  Sand- 
wich  Mfg.  Co,  r.  Trindle,  600. 

6.  :  :  SUBSTANTIAL  COMPLIANCE.    It  was  not  error  to  instruct 

the  jury  that  a  substantial  compliance  with  the  contract  was  all  that 
was  required  of  defendant,  where  his  duties  under  the  contract  were 
clearly  defined  in  other  instructions.    Id. 

7.  :  :  failure:  notice:  return  of  machine.  The  ma- 
chine in  controversy  was  sold  under  a  warranty  that  the  defendant 
should  have  one  day  to  give  it  a  fair  trial,  and,  if  it  did  not  work,  writ- 
ten notice,  stating  wherein  it  failed,  was  to  be  given  to  the  agent  and  to 
the  plaintiff,  and  th^^tthe  continued  possession  of  the  machine,  or  a  fail- 
ure to  give  such  notice,  should  be  evidence  that  the  warranty  was  ful- 
filled. The  agent  sent  an  expert  to  set  up  the  machine,  and  was  pres- 
ent on  the  next  morning,  when  it  failed  to  work,  and  informed  the  defend- 
ant that  he  would  have  an  expert  there  on  a  subsequent  day,  which  he 
did,  the  agent  also  being  present.  Held  that,  under  these  circum- 
stances, no  notice  of  the  failure  of  the  machine  was  necessary,  and  that 
defendant's  attempt  to  use  the  machine  for  a  few  days  longer  was  not  a 
forfeiture  of  his  righia  under  the  warranty,  provided  he  returned  the 
machine  within  a  reasonable  time.    Id, 

8.  Gk)ODS  ORDERED  FOR  SPECIAL  PURPOSE:   PURPOSE  DEFEAT^:  LIABIL- 

ITY. Defendants  purchased  a  large  quantity  of  cider  from  plaintiffs 
for  the  purpose  of  bottling  the  same  tor  resale,  and  at  the  same  time 
requested  plaintiffs  to  have  printed  for  them  show  cards  and  labels  to  be 
used  in  the  sale  of  the  cider.-  The  cards  and  labels  were  procured  and 
paid  for  by  plaintiff's,  and  sent  with  the  cider  to  drfendants,  but 
they  were  useless  in  defendants'  hands,  on  account  of  their  not  being 
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able  to  use  the  cider— it  not  hemft  of  the  quality  warranted  to  them. 
Held  that  defendants  were  liable  to  plaint  itfs  for  the  price  of  the  cards 
and  labels,  notwithstanding  the  breach  of  warranty  as  to  the  dder. 
Barrett  V.  Wheeler,  662. 

See  Eyibencb,  5. 

SCHOOLS. 

1.  School  directors:  hepusal  to  act:  BERfBDT.      From  a  decision  by 

school  directors  an  appeal  lies  to  the  county  superintendent;  but,  where 
the  directors  refuse  to  act,  mandamus,  ana  not  appeal,  is  the  remedy. 
Case  V.  Blood,  632. 

2.  School  districts:  ponds:  interest  op  non-resident  tax-pater. 

A  tax-payer  in  a  school  distinct,  though  he  be  a  non-renident,  nas  such 
an  interest  in  the  funds  of  the  district  that  he  may  maintain  an  action 
in  mandamus  to  compel  the  directors  to  perform  their  lawful  duty 
in  regard  to  such  funds.    Id. 

See  Superintendent  op  Public  Instruction. 

SEDUCTION. 
See  Criminal  Law,  23,  24. 

SELF-DEFENSE. 
See  Criminal  Law,  10. 

SETTLEMENT. 
See  County,  L 

SIDEWALKS. 
See  Cities  and  Towns,  1, 2, 8. 

SPECIAL  INTERROGATORIES. 
See  Practice  and  Procedure,  8, 21, 

SPECIFIC  PERFORMANCE. 

I  Contract  to  convey  right  op  way:  suppiciency  op  description. 
Plaintiff  had  surveyed  and  marked  by  stakes  two  lines  for  its  proposed 
railway  across  defendant's  farm,  and  the  road  was  afterwards  bnilt  on 
one  of  these  lines.  Belorethe  building  of  the  road  was  begun,  defendant 
agreed  in  writing  to  convey  to  plaintiff,  by  metes  and  bounds,  for  its 
right  of  way,  a  strip  of  orround  not  less  than  fifty  feet  in  width  on  each 
side  of  the  track  of  said  railway,  over  and  through  the  land  owned  by 
him  "  in  sections  22  and  28,  Tp.  79,  R.  13,  Poweshiek  county,  la."  In 
an  action  for  specific  performance,  defendant  insisted  that  the  contract 
was  too  indefinite  and  uncertain,  as  to  the  descript'on  of  the  land  to  be 
convej^d,  to  be  enforced  by  an  action  for  specific  performance;  and 
especially  that  the  letters  and  figures,  **Tp.79.  R.  13,  Poweshiek  county, 
la.,''  did  not  locate  the  land  anywhere.  But  held  that  this  position 
could  not  be  sustained, — ''Tp.'*  being  universally  understood  to  mean 
*•  township,''  and  **  R.,"  '*  range,"  and  their  location  being  made  other- 
wise definite  by  naming  the  county.  0.,  C.  F.  dt  tiU  P.  R'y  Co,  v.  Me- 
Williams,  164. 
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2.  :  iNBTJFFiciBNT  DB8CBIPTI0N  CURED.    Even  if  the  description  in 

snch  case  were  liable  to  the  objection  made,  it  ought  to  be  resrarded  as 
cured  by  defendant's  putting  plaintiff  in  possession  of  the  land  intended 
to  be  conveyed.    Id. 

3. :  ADBQUACY  OF  coNSiDKRATiON.    Evcn  though  the  land  taken 

under  said  contract,  which  provided  for  the  necessary  width  for  embank- 
ments, escavacations,  slopes,  spoil-banks  and  borrowing-pits  greatly 
exceeded  in  value  the  money  consideration  named  in  the  contract,  yet, 
since  the  benefits  to  be  derived  from  the  construction  of  the  road  were 
named  in  the  contract  a<i  a  part  of  the  consideration,  lield  that  a  specific 
performance  could  not  be  avoided  on  the  ground  of  inadequacy  of  con- 
sideration.   Id, 

4.  :  WAT  THBOUOH  HOMESTEAD:  CONTRACT  NOT  SIGNED  BY  WIFE. 

Although  part  of  the  land  through  wh<ch  defendant  airre^d  to  convey 
the  right  of  way  was  his  homestead,  and  his  wife  did  not  sign  the  con- 
tract, yet,  since  a  right  of  way  is  but  an  easement,  (Chieago  dt  8.  W, 
R'y  Co.  V.  Sicinnei/t  cJ8  Iowa,  18J,)  and  since  the  right  of  way  in  this 
case  did  not  destroy  the  homestead  or  defeat  the  occupancy  as  such, 
held  that  the  homestead  character  of  the  premises  would  qot  defeat  a 
specific  performance^    Id. 

5.  :  CONTRACT  FOR  FEE-SIMPLE:  DECREE  FOR  RIGHT  OF  WAT.  In  SUCh 

case,  where  the  contract  in  one  place  provided  for  a  deed  in  fee  simple, 
but  the  whole  object  of  the  contract  was  to  procure  a  riorht  of  vmy  only, 
held  that  the  court  properly  granted  a  decree  for  a  right  of  way  deed 
only.    Id. 

See  Contracts,  11. 

.  STATUTES  CITED.  CONSTRUED,  ETC. 

[The  words  In  EomMi  tjpe  indtoais  the  mibjeot  ander  coneidentton,  ud  the  flgnree  f ollowliig 
refer  to  the  page  in  this  Toluine  where  the  statate  is  cited.1 

8eo.  464.  Railways  on  streets:  Damages 
to  lot-owners.    6i2. 

*'  663  665, 66S.  *  Vacation  of  town  plat 
160, 151, 152. 

**  829.  AssoMors  in  cities  under  special 
charters.    685. 

*^  888,  890.  Tax  sales:  Bedemption: 
Amount  to  pay.    247,  248. 

**  894.  Tax  deed:  Notice  to  person  in 
possession.    217. 

**  897.  Tax  title:  Who  may  question. 
219,  263. 

**  902.  Tax  deed:  Statute  of  Umita- 
tlons.    216. 

**  924.934,944,049.961.  County  auditor 
as  agent  of  snperrisors.    27. 

**  946,947,962.  Establishment  of  high- 
way:  Payment  of  damages.    441. 

**  962.  Highway:  Establishment:  Ap- 
peal: Proceedings.    410. 

**  963.  Highway:  Establlshmont:  Ap. 
];>eal:  Who  payj  filing  fee.    182. 

**  1078.  Corporation  stock:  How  trans- 
ferred.   271,277. 

**  1091et8eq  Corporation:  Turn  Yerein: 
Sale  of  liquors  by.    2i7. 

**  Hiisteeq.  Railroads  on  streets:  Dam- 
ages: Bemedy.    612. 

^  1268, 1288.  Bailroads:  Duty  as  to  oat- 
tie  guards.    812. 

**  1289.  Eailroads:  Duty  to  fence  track. 
812. 

"  1300.  Bailroads:  Bight  to  lease  prop- 
erty.   415,417. 

*^  1464.  Trespassing  animals:  Town- 
ship trustees:  All  must  be  noti- 
fied.   95. 


CODE  OV  1861. 

Sec  2501.  SurrlTai  of  action:  Immediate 
death.    496. 

BBTISION  OF  1860. 

Sec.  4111.  Surrlral  of  action:  Immediate 
death.   495. 

LAWS  OF  1872. 

Chap.  110.  (MiUer*s  Cod^  Ed.  1880,  p.  688.) 
Acknowledgments:  Legalizing  act 
163. 


CODE  OF  1878. 


in. 


46,  Subd.  13.    Word  '*  person « 
eludes  corporations.    228. 

197,  Par.  6.  Attaohmsnt  on  land: 
Entrance  in  incumbrance  book. 
488. 

216.    Attomey*s  Uens.    199,200. 

820.  County  auditor  as  agent  of 
fuperrlsors.    27. 

870.  Dirision  of  township:  Power  of 
eounty  supairisors.    480. 

886, 8i7.  Division  of  township:  War- 
rant for  election  in  new  township. 
479,  490. 

890.  Assessors  in  cities  under  spe- 
cial charters.    685. 

440-446.  Towns:  SeTcrance  of  terri- 
tory: Procedure.    467. 

466.  Cities:  Power  oTor  disorderly 
houses.    90. 
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See.  1533, 16^  Intoxicating  liqnon:  Fail- 
ure to  report  sales:  Wlio  may  sne 
for  penalty.    544,645. 

**  1589.  Unlawful  sale  of  llqaors  by  be- 
nevolent corporation.    228,  229. 

"  1546.  Condemnation  of  liquors:  Ap- 
peal.   217. 

*'  1558.  Homestead:  Used  as  saloon: 
Subject  to  judgments.    574. 

"  1829.  School  directors:  Appeal  from 
to  county  superintendent.    634. 

**  1922.  Personal  property:  Conditional 
transfer.    143. 

"  1984.  Beal  estate:  Declarations  of 
trust:  How  executed.    324,  325. 

"  1939.  Conveyance  to  two  or  more; 
effect  of.    324. 

"  irss.  Certificate  of  acknowledgment: 
Title  of  officer.    471. 

^*    1990.    Homestead:  Conveyance.    109. 

"  1997, 1998.  Homestead:  Used  as  saloon: 
Exemption.    574. 

"  2017.  Landlord's  lien;  To  what  at- 
taches.   346. 

**  2017,  2018.  Landlord's  Hens:  How 
long  It  subsists:  Attachment.  547. 

**  2080.  Usury:  Judgment  for  school 
fund.    269. 

^*  2111.  Assignment  for  benefit  of  cred- 
itors: Validity.    125. 

"  2349.  Power  of  guardians « over  mi- 
nors.   555. 

''  2312-2319.  Settlement  o^  estates:  Ex- 
clusive jurisdiction  of  probate. 
517. 

"  237L  Property  exempt  to  widow. 
500. 

*«  3408,2416,2420,2424,2427.  SetUement 
of  claims  against  estate.    517. 

**  2436,  3140,  2441.  Widow's  third:  What 
constitutes.    622. 

"    3440.    Dower:  In  what  estate.   66,223. 

**  246X  Will:  Widow's  consent:  When 
not  necessary.    631,  622. 

"  2525-2527.  Survival  of  action :  Imme- 
diate death     494, 496. 

"  2529.  Statute  of  limitations:  Willful 
trespass.    867. 

"  2529,  2530  2533.  Statute  of  limitations: 
Exception.    130, 132, 143.  149. 

^  2578.  Place  of  suit:  Foreclosure  of 
mortgage.    515. 

"  2581,  2589.  Place  of  suit:  Change  to 
proper  oouaty.    154,  517. 

^  2590.  Change  of  venue :  Prejudice  of 
judge.    84. 

"*    2601.    Original  notice:  Time.    673. 

^*  2610.  Action  against  supervisors: 
Service  on  auditor.    27. 

**    2685.    Time  for  appearance.    81. 

'*  2646.  Pleading:  Bequisites  of  peti- 
Uon.    428. 

*'  3648,  3650.  Pleading:  Waiver  of  in- 
sufficiency.    890. 

"  2660.  Motion  In  arrest  of  judgment: 
When  proper.    73. 

"    2666.    Pleading:  Reply.    87. 

'*  2683.  Parties:  Bight  to  intervene. 
399.518. 

**   2689.    Pleading:  Amendment.    20. 

**  2713.  Pleading:  Allegations  not  de- 
nied.   31. 

^  2742.  Appeal:  Certifying  evidence. 
395, 483, 653. 

**  2749.  Continuance  in  interest  of  jus- 
tice.   741. 

*'  2789.  Exceptions  to  instmotions: 
When  taken.    236. 

**  3799.  Evidence  omitted  by  inadver- 
tence.   741. 

"  2808.  Special  Interrogatorlee:  Sub- 
mission to  adverse  counsel.    191. 


Sec  2838.    Exceptidns:  Time  and  manner 

of  taking.    66. 
"    2846.    Dismissal  of  action:  Effect  on 

cross-bill.    263. 
'*    2954.    Attachment:  Amount  to  be  lev- 
ied on:  Corporation  stock.    275. 
"    2967.    Attachment:  Levy:  How  made: 

488. 
•*    2975.    Duty  of  garnishee.    9L 
**    3010.    Attachment:  Return:  Duty  of 

sheriff.    238. 
**    8016.    Oarnlshment:  Intervention. 

300,489. 
*'    8022.    Attachment  on  land :  Entry  In 

incumbrance  book.    488. 
"    8061.   GamlHhment  on  execution:  How 

effected.    299. 
**    8101.    Sheriff's  deed:  To  whom  made: 

835. 
"    8102.    Judicial  sale:  Appeal  cuts  off 

redemption.    732. 
**    8113-3115.    Judicial  sale:  Redemption. 

743. 
**    8125.    Purchase  at  sheriff's  sale:  Con- 
structive notice.    836. 
*'    8154,8155.    Modification  of  judgment: 

Grounds:  Time.    683. 
*'    3164.    Refusal  of  new  trial:   Appeal. 

891,  746. 
*'    8178.    Appeal:     Notice:     Service    on 

agent.    26. 
''    8178,3179.    Appeal:  Notice  necessary. 

'*    8229.    Replevin  bond.    704. 

*'  8329,  3330.  Bond  for  deed:  Vendee  as 
mortgagor:  Foroclosure.    285. 

''  8509,3310.  Justices' court:  Territorial 
jurisdiction.    146. 

*"  8636,3641,3612.  Witness:  Wife  of  de- 
cedent against  executor.  624,  625 ; 
Wife  of  prisoner  against  one 
jointly  indicted.    747,748. 

**  8639.  Witness:  Competency:  Personal 
transaction  with  decedent.  431, 
624. 

**  8663,3664.  Evidence:  Transfer  of  real 
estate.    824. 

**  8721.  Deposition  of  witness  in  county: 
When  allowable.    409. 

"  8730.  Depositions:  Notice  of  taking. 
673. 

'*  8777.  Reporter's  fees:  Who  entitled 
to.  202;  Reporter's  notes  as  evi- 
dence in  other  case.    457,  G35. 

'*  8781.  Compensation  of  clerk  of  courts. 
202,  203,  250. 

**  8787.  Marriage  license  fees:  Who  en- 
titled to.  202,2U8;FeeslnsettUng 
estates.    250. 

*^  8811.  Compensation  of  clerk:  Making 
jurors'  certificates.    203b 

"-  8812.    Jury  fees:  Who  entitled  to.  202. 

"    8892.    BurgUry  with  assault.    13,17. 

•*    8907.    Larceny  of  property  found.  709. 

"  4008.  Adultery:  Prosecution:  Com- 
plaint of  spouse.    343. 

**  4073.  Obtaining  signature  by  fake 
pretense.    686. 

**    4826.    Indictment  of  corporation.  228. 

*'  4405,  Subd.  11.  Criminal  law:  juror: 
Opinion  of  guUt    558. 

*•  4454.  Jury:  Further  instmctions 
wanted :  Duty  of  bailiff.    875. 

*'  4654-4659.  Search  warrant:  Proceed- 
ings  under.    217. 

**  4673.  Justice's  jury  in  criminal  case: 
Selection  of  officer  to  summon. 
803. 

LAWS  OP  1876. 

Chap.   14.    Taxes  on  assigned  property. 
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Chap.  ItO,  8  9.  Sabd.  4.  (IClUerfB  Code,  677.) 
Mechanic's  lien:  Separate  sale  of 
building.    898. 
^     116.    Statutes:  Application  to  dtlea 
under  special  otuurters.    686. 

LAWS  OF  1878. 

Cbap.  16a.  Cities:  Power  to  levy  tax  lor 
sewers.    503. 

LAWS  OF  1880. 

Obap.  118.  Railroad  aid  tax:  Obligation  to 
operate  road.    418. 

"  310.  Insurance:  Premium  note:  No- 
tice of  falling  due  must  be  given. 
404. 

"  311.  Insurance:  Proofs  of  loss.  889, 
615. 

**  186.  Recovery  of  attorney's  fees: 
Application  to  existing  contracts. 
86. 


LAWS  OF  1883. 
Ohap.  86.    BTidence  on  appeal. 


663. 


LAWS  OF  1884. 

Ohap.  28.    Exemption  of  pension  money. 

600. 
**       94.    Change  of  venue:  Prejudice  of 

judge:  Counter  affidavits.    84. 
^     196.    Place  of  suit:   Foreclosure  of 

mortgage.    516. 
**     143.    Intoxicating  liquors:  Failure  to 

report  sales:  Penalty:  Who  may 

sue  for.    644. 
*^     159.    Railroad  aid  tax:   Cities  under 

special   charters.     684;  Duty  of 

clerk  of  election.    690. 


LAWS  OF  1886. 

Chap.  168, 8  16.    Cities:  Power  to  levy  tax 
for  sewers.    603. 

CONSTITUTION  OF  IOWA. 

Art   IL   §  3.     Municipal   Corporations: 
Limit  of  debt.    603. 


STATUTE  OF  FRAUDS. 

Sale  of  land:  trust.  An  agreement  that  the  grantee  of  land  shall 
take,  hold  and  dispose  of  the  same  for  the  benefit  of  another,  is  within 
the  statute  of  frands,  and  cannot  be  established  by  parol.  McOinness 
V,  Barton,  644. 

See  Paktnership,  1. 

STATUTE  OF  LIMITATIONS. 

Whbn  it  begins  to  bun:  fb^udulent  concealment.  When  the 
party  against  whom  a  canse  of  action  in  favor  of  another  has  accrued, 
by  fraud  or  actual  fraudulent  concealment  prevents  him  from  obtaining 
knowledgfe  thereof,  the  statute  of  limitations  will  commence  to  run  only 
from  the  time  the  ri^ht  of  action  is  discovered,  or  mifrht,  by  the  use  of 
due  dilig^^nce,  have  been  discovered.  ( DiH.  Twp,  of  Boomer  r.  French^ 
40  Iowa,  631,  aad  Findley  r.  Stewart,  46  Id.,  655,  followed.)  Bradford 
V,  McCormick,  129. 

APPLICATION  OF  BULE  TO  JUSTICE  OF  PEACE  AND  SURE- 


TIES. Accordinjfly,  where  a  justice  of  the  peace  had  collected  a  judg- 
ment upon  his  docket  in  favor  of  the  plaintiff,  and,  when  plaintiff 
inquired  of  him  from  time  to  time  whether  anything  had  been  collected 
thereon,  the  justice  falsely  answered  that  nothmg  had  been  collected, 
held  that  the  statute  of  limitations  did  not  begin  to  run  against  plaint- 
iff's  right  of  action  against  the  justice  and  his  sureties  to  recover  the 
money  so  collected,  until  he  had  discovered  the  fraud,  notwithstandinfir 
the  collection  was  entered  on  the  justice*s  docket,  and  plaintiff  might 
have  learned  of  it  by  consulting  the  docket.    Id. 

3.  Liability  of  surety.    Ordinarily,  if  the  principal  is  bound,  so  is  the 

surety;  and,  in  this  case,  held  that,  where  the  fraudulent  conoealment  of 
a  justice  of  the  peace  prevented  the  statut?  of  limitations  from  runninir 
in  his  favor,  it  a^o  prevented  it  from  running  in  favor  of  his  sureties.    Id 

4.  Action  by  surbtt  aoainst  principal.    An  action  by  a  snrety  against 

a  principal,  for  money  paid  as  such  snrety,  U  liased  on  an  implied 
pRimipe,  and  is  barred  m  five  years  from  the  date  of  the  payment. 
(Code,  8  2529.  par.  4.)    Miller  v.  Leaser,  147. 

5.  Residence  in  iowa  under  assumed  name:  inability  to  discover 

RESIDENCE.  An  Bctiou  upon  an  unwritten  contract  a^rainst  one  who  had 
removed  to  lowa^  and  had  lived  here  for  five  years  after  the  cause  of 
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action  had  aocnied,  held  barred  by  the  statute  of  limitations,  notwith- 
standinflT  the  defendant  had  hved  here  under  an  assumed  name,  and 

E1aintiff«  by  the  exercise  of  dili^nce,  was  not  able  sooner  to  discorer 
is  place  of  residence.    Id. 

6.  Action  fob  willful  trespass.    An  action  for  a  willfnl  trespass  com- 

mitted by  entering  upon  plaintifF*s  land,  and,  by  di^r^ng  a  ditch 
thereon,  interfering  with  his  water  power,  accrues  immediately  upon 
the  commission  of  the  trespass,  and  is  barred  in  five  years  thereafter. 
(Code,  g  2529.)     WiUiame  v.  Mills  Co,,  367. 

7.  Amkkdmbnt:  same  cause  of  action:  different  belief.    Where  an 

action  is  begun  within  the  time  prescribed  by  the  statute,  and  certain 
relief  is  &«ked,  and,  after  the  cause  would  be  barred  by  the  statute,  the 

ElaintifF  files  an  amended  petition,  setting  up  the  same  cause  of  action, 
ut  asking  different  relief,  held  that  the  amendment  is  not  th'^  b«*gin- 
ning  of  a  new  action,  but  a  continuance  of  the  old  one,  and  that  the 
action  as  founded  on  the  amended  petition  is  not  barred.  Case  v. 
Blood,  632. 

8.  Surface-water:  OBSTRUCTION  by  railroad.  Where  a  railroad  company 

constructs  a  passage  through  its  embankment  to  allo^  the  esc»pe  ot  sur- 
face-water, it  may  be  that  an  action  for  damages  caused  by  the  insuffi- 
ciency of  the  outlet  would  not  be  barred  in  five  years  from  the  discovery  of 
the  insufiiciency;  (Drake  v.  Railroad  Co,,  63  iowa,  302;)  but  where  the 
opening  was  designed  for  a  cattle-way,  and  W}i8  not  practicable  for  a 
waterway,  the  case  was  the  same  as  if  the  embankment  had  bt*en  solid; 
that  is,  the  ii^'ury  was  permanent  and  the  damages  entire,  and  the  rieht 
of  action  accrued  as  soon  as  the  embankment  was  made  or  the  injury 
discovered,  and  was  barred  in  five  years  from  that  time.  (Compare 
Stodghill  V.  Railroad  Co,,  53  Iowa,  341,  and  Van  Orsdol  v.  Railroad  Co,, 
56  li.,  470.)    Haiseh  v.  K.  dt  Des  M,  R'y  Co,,  606. 

See  Tax  Sale  and  Deed,  3. 

SUBROGATION. 
See  EquiTT,  1;  Former  Adjudication,  8. 

SUPERINTENDENT  OP  PUBLIC  INSTRUCTION. 

1.  Power  to  correct  decisions.  The  superintendent  of  public  instruc- 
tion, in  the  disohanare  of  his  judicial  duties,  has  the  power,  possessed  by 
all  courts  and  judicial  officers,  to  correct  mistakes  in  his  decisions;  and 
if,  through  mistake,  he  should  announce  a  decision  diifering  from  the 
one  actually  rendered,  or  render  a  wrong  decision,  he  could,  before 
rights  have  been  acquired  under  it,  and  within  a  proper  time,  upon  dis- 
covering his  mistake,  recall  it  and  decide  rightly,  and  in  such  case  the 
second  decision  would  be  the  one  governing  the  case.  Desmond  v,  Ind,  * 
Disi,  o/\  Glenwood,  23. 

SUPREME  COURT. 

1.  Jurisdiction  of.    See  Appeal  and  Practice  in  Supreme  Court,  passim. 

SURETY. 

1.  Discharge  of  bt  extension  of  time:  knowledge  and  consent. 

Granting  an  extension  of  time  to  the  principal  on  a  note  will  discharge 
the  surety,  unless  he  consents  to  such  extension ;  but  a  mere  knowledge 
of  the  extension,  without  more,  is  not  equivalent  to  a  consent.  Lam- 
bert p.  Shetler,  463. 

2.  Extension   of  time   procured    by   fraud:  discharge.    Where 

tha    principal  debtor  on  a  promissory  note   procures  its  surrender 
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and  an  extension  of  time  on  the  debt  by  presenting  a  new  note  to 
which  he  has  forffdd  the  surety's  name,  held  that  the  extension  so 
procured  will  not  discharfira  the  surety.  {Kirhy  v,  Landis,  54  Iowa,  160, 
followed.)    Hubbard  t>.  Hart,  668. 

3.   Loss    OF    LTBN   FOR   INDEMNITY:     ESTOPPEL   OF   CREDITOR.      Where  a 

surety  held  a  chattel  mortg^ige  from  bis  principal  for  indemnity,  and  he 
told  the  holder  of  a  junior  mort^j^d  that  he  might  take  the  chattels, 
provided  the  debt  for  which  he  was  surety  had  been  paid,  and  referred 
nim  to  the  creditor  to  ascertain  that  fact,  and  the  creditor  told  him,  not 
that  the  debt  had  been  paid,  but  that  the  surety's  mortgage  was  no 
longer  a  lien  on  the  chattels,  whereupon  the  second  mortgagee  took  the 
chattels,  but  before  he  had  sold  them  under  his  mortgage  the  surety 
learned  that  the  debt  had  not  been  paid,  but  took  no  measures  to  pro- 
tect himself  by  the  enforcement  of  his  mortgage,  held  that  the  creditor 
was  not  estopped  from  enforcing  his  demand  against  the  surety.    Id. 

See  Statute  of  Limitations,  2-4. 

TAXATION. 

1.  Personal  property  in  hands  of  recbiybr.    Where  the  county 

has  acquired  no  lien  for  taxes  upon  personal  property  which  has 
passed  into  the  hands  of  a  receiver,  pending  litigation  concerning  the 
priority  of  liens  which  have  already  attached,  sufficient  to  absorb  the 
property,  held  that  the  county  has  no  claim  on  the  property,  or  its  pro- 
ceeds, in  the  hands  of  the  receiver,  for  the  taxes  levied  on  the  prop- 
erty. Chapter  14,  Laws  of  1876,  making  taxes  a  preferred  claim  in  case 
of  assignment  for  the  benefit  of  the  creditors,  has  no  application. 
Howard  Co.  v.  Strother,  683. 

2.  In  aid  of  bailroads.    See  Raibroads,  80-37. 

TAX  SALE  AND  DEED. 

1.  Deed:  no  notice  to  redeem:  not  yoid  but  voidable.    A  tax  deed 

issued  without  service  of  the  notice  to  redeem,  as  required  by  the  stat- 
ute, or  without  filing  in  the  treasurer's  office  the  statutory  proof  of  inch 
service,  is  not  void,  but  it  conveys  the  title  to  the  land  subject  to  the 
right  to  redeem  when  lawfully  ^tablished.    Bowers  v.  Hallock^  218. 

2.  Who  MAY  question:  proof.of  title.    One  cannot  question  the  valid- 

ity of  a  tax  title  unless  he,  or  the  person  under  whom  he  claims,  had 
title  to  the  land  at  the  time  of  the  tax  sale.  (Code,  §  897.)  But  such 
title  is  not  shown  by  proof  that  Porter  C.  M.  had  title  from  the  govern- 
ment, and  by  the  introduction  of  the  record  of  a  deed  to  such  a  |>er8oa 
made  by  P.  C.  M.,  and  acknowledged  by  Peter  C.  M. ;  nor  by  the  intro- 
duction of  the  record  of  the  deed  alone,  without  the  acknowledgment, 
for  then  there  would  be  no  proof  of  the  execution  of  the  deed  by  P.  C. 
M.    Id. 

3.  Notice  to  redeem  to  wrong  person:  statute  of  limitations. 

Where  the  notice  to  redeem  from  a  tax  sale  is  directed  to  a  person  other 
than  the  one  to  whom  the  land  is  taxed,  it  is  no  notice  at  all,  and  does 
not  cut  oft  the  right  of  redemption  as  against  one  who  takes  a  tax  deed 
under  the  sale:  and  in  such  case  the  x>eriod  of  limitation,  (Code,  §  902,) 
does  not  begin  to  run  from  the  date  of  the  tax  deed.  (Trulock  v.  Bent- 
ley,  67  Iowa,  602,  distinguished.)    Slyfield  v.  Bamum^  245. 

4.  Redemption:  terms  of:  piling  duplicate  tax  receipts.    Section 

889  of  the  Code,  requiring  one  who  i>ays  taxes  on  lands  purchased  at 
tax  sale  to  file  a  duplicate  tax  receipt  with  the  county  auditor,  has 
nothing  to  do  with  the  amount  which  the  holder  of  the  patent  title 
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mu^pay  to  redeem,  when  redemp'ion  is  effected  by  a  «oit  in  equity; 
but  in  such  case  the  rederapHon'»r  is  required  to  pay  the  interest  and 
and  p3nalty  provided  by  §  893  oF  the  Code  on  each  installment  of  taxes 
whicu  has  been  paid  by  the  purchaser.    Id, 

5.  AcTro:^  TO  set  aside:  cross-petition  to  quiet:  evidence:  puac- 

TicE.  Plaintiffs,  claiming  to  be  the  patent  owners,  broujfht  their  action 
to  set  aside  a  tax  deed  to  defendant's  grantor.  Defendant,  in  a  cross- 
petition,  to  which  there  was  no  reply,  sought  to  have  his  title  quieted. 
After  the  introduction  of  the  evidence  and  the  argument,  plaintiff?, 
having  failed  to  show  that  they  or  their  grantors  had  title  at  the  time 
of  the  tax  sale,  (Code,  §  897,)  dismissed  their  petition.  Held  that 
defendant  bad  the  right  to  proceed  with  the  trial  of  the  cause  made  by 
the  cross- bill,  and  that,  upon  his  showing  a  tax  deed  sufficient  on  its 
face  to  convey  the  title  to  his  grantor,  he  was  entitled  to  a  decree,  because 
the  court  could  not  consider  any  evidence  of  the  invalidity  of  the  tax 
deed  without  firat  finding  that  plaintiffs  were  the  holders  of  the  patent 
title.    (See  Varmtm  v.  Shuler,  69  Iowa,  92.)    Foster  p.  Ellsworth,  262. 

6.  Notice  to  redeem:  proof.    The  bolder  of  a  tax-sale  certificate,  in  an 

affidavit  written  on  the  same  paper  wherebn  appeared  the  notice  of  the 
expiration  of  the  time  for  redemption,  and  the  affidavit  showing  its 
publication  in  a  newspaper,  stated  that  he  was  *'the  holder  of  the  cer- 
tificate of  plirchase  described  in  the  within  notice,  and  that  said  notice 
was  served  on  the  within  named  T.  J.  in  tbe  manner  and  form  as  shown 
bv  the  within  and  foregoing  return.*'  Held  that  this  affidavit  referred 
with  sufficient  explicitness  to  the  affidavit  showing  publication  of  the 
notice,  and  constituted  good  proof  of  service.  (Compare  Stullv,  Moore, 
70  Iowa,  149.)    Johnson  t\  Brown,  609. 

TAX  TITLE. 

See  Vendor  and  Vendee,  14. 

TOWNSHIP. 

1.  Oroa^nization:  irrb3Ul\ritv  at  first  election:  subsequent 
elections  not  APFEcrsD.  Tha  baarJ  of  supervisors  has  power,  under 
§  679,  of  the  Code,  to  divide  townships  and  ci*eate  new  ones  whenever 
the  public  convenience  requires  it,  and  the  question  of  the  political 
existence  of  anew  township  so  created  is  in  no  manner  affected  by  any 
irregularity  in  the  first  election  of  its  officers;  nor  does  such  irregular- 
ity in  any  way  affect  the  validity  of  subsequent  elections  of  officers,  or 
of  the  acts  of  officers  subsequently  elected.    Lones  r.  Harris,  478. 

TOWNSHIP  TRUSTEES. 

1.  Jurisdiction  to  assess  damages  bt  trespassing  animals.    See 

Animals,  1. 

TRESPASS. 

See   Animals,  1;  Damages,  4;  Railroads,  1,  8;  Statute  of  Limita- 
tions. 6. 

TRUST. 
See  Partnership,  1;  Statute  of  Frauds,  L 

USURY. 

1.  Note  FOR  MONEY  to  pay  usurious  notes,  a  note  is  not  usurious 
because  given  for  money  advanced  by  the  payee  for  tho  maker  in  pav- 
ment  of  usurious  notes  made  to  a  third  party.    Cotlrell  v,  Southwick,  50l 
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2.  Who  MAT  plead:  grantee  op  mobtgagor.    The  warrantee  of  a  moit- 

gagor  who  aasuuiea  tho  payment  ot'tlie  mortg^age  caanot  plead  usury  a^ 
a  defense  to  th3  mortgage.  (See  cases  cited  m  opinion.)  Sullioan  Sav. 
Inst.  V.  Copeland,  67. 

3.  Evidence  to  discover:  parol  to  impeach  writing.     The  condi- 

tions, covenants  and  recitiU  of  any  and  all  instruments  under  which 
usury  is  hidden  may  be  contradicted,  impeached  and  assailed  by  evi- 
dence, parol  or  written,  in  ord^r  to  disclose  the  real  facts  and  uncover 
the  usury.    Seekel  r.  Norman,  264. 

4.  Judgment  FOR  school  fund:  procedure:  evidence.    Where  in  the 

progress  of  an  action  on  a  promissory  note  it  appears  that  there  should 
be  a  judgment  for  the  school  fund  on  account  of  usury,  (Code,  §  2030,) 
it  is  competent  for  the  court  to  ascertain  by  evidence,  in  addition  to 
what  is  introduced  on  the  trial,  the  amount  of  the  forfeiture  for  which 
the  judgment  should  be  rendered.    Id, 

VENDOR  AND  VENDEE. 

1.  Quitclaim  deed:  outstanding  equities.  The  grantee  in  a  mere  quit- 

claim deed  can  acqiire  no  rigbta  thereby  against  outstanding  equities 
which  are  valid  agfainst  the  grantor.  ( Watson  v,  Phelps,  40  Iowa,  482, 
and  other  cited  cases,  followed.)    Postel  p.  Palmer,  157. 

2.  Vendee  op  innocent  purchaser  takes  good  title.    One  who,  aa 

an  innocent  purchaser  of  land  for  v<ilue,  has  good  title  against  an  out- 
standing equity,  may  trxnsmit  such  good  title  to  subsequent  purchasers, 
even  though  they  have  notice  of  sudi  equity.  (See  authorities  cited  in 
opinion.)    East  v.  Pagh,  162. 

3.  Action    for    purchase-money:    defense  of   defective    title: 

BURDEN  OP  proof.  Plaintiffs*  intestate  sold  land  to  defend- 
ant, and  gave  him  a  bond  for  a  deed,  and  put  him  in  possesion,  and 
his  right  of  possession  had  not  been  questioned.  .He  also  furnished  him 
an  abstract  of  title  to  the  land,  in  an  action  for  the  purchase-money 
and  to  foreclose  the  title  bonJ,  defen  lant^  pleaded,  not;  th  it  there  was 
no  title  to  any  portion  of  the  land,  but,  in  general,  that  the  title  was 
defective,  as  shown  by  the  abstract.  Plaintiffs  oa  the  trial  did  not 
trace  their  title  back  to  the  govemmmt.  by  introducing  in  evidence 
deeds  from  theur  grantors,  but  simply  showed,  that  the  land  hid  been 
conveyed  to  the  intestate,  and  that  ha  had  been  in  open,  notorious  and 
undisturbed  possession  for  more  than  ten  years.  Held  that  this  was 
presumptive  evidence  of  title,  and  that  the  harden  was  on  defendants  to 
show  wherein  the  title,  as  shown  by  the  abstract,  was  defective. 
Stevenson  r.  Polk,  278. 

4.  : :  REMOVAL  OF  wcuMBRANCB.    In  such  case,  a  recovery 

cannot  be  defeated  on  the  ground  thit  a  portion  of  the  land  is  encum- 
bered, if  the  incumbrance  is  r-^moved  prior  to  the  trial,  unless  there  has 
been  a  rescission,  or  such  an  offer  to  rescind  as  entitled  the  party  maMng 
it  to  a  rescission  at  the  time  the  offer  was  made.    Id. 

•:  mortgage  to  corporation:  release.    In  such  onse. 


it  is  sufficient  for  the  plaintiff  to  prove  that  a  mortgage  on  the  premises 
has  been  paid,  without  proving  a  release  of  record;  but  where  tbe mort- 
gage was  to  a  corporation,  and  it  was  satisfied  of  record  by  the  secre- 
tary and  treasurer  of  the  company,  held  that  this  was  a  sufficient 
release,  though  not  executed  in  the  manner  required  by  the  articles  of 
incorporation  for  instruments  affecting  the  title  to  real  estate.    Id, 

HBHB   POSSIBILITY    OP  LITIGATION.      In   SUCh   CaSC,    A 


mere  possibility  that  there  may  be  litigation  over  the  title  will  not 
defeat  a  recovery,  but  there  must  be  a  reasonable  probability  that  there 
will  ba  such  litigation.    And  so,  where,  after  plaintiffs*  intestate  and  his 
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grantors  had  been  in  undisturbad  possession  for  nearly  forty  years,  ander 
a  deed  with  a  defective  description,  he  brou^rht  an  action  to  cor- 
rect the  defect  in  his  title  arisiuj?  from  such  error,  and  notice  wa? 
served  by  pablication,  and  the  two  years  allowed  by  statute  for  a  motion 
for  a  new  trial  had  not  expired;  held  that  the  possibility  of  the  defend- 
ants* applying  for  and  obtaining  a  new  trial  was  too  remote  to  be  con- 
sidered.   Id. 

7.  Pailorb  optctlbas  to  part:  resoissio^  on  OD!tcPB5SATtoiT.  Where 

the  vendor  in  a  b3nd  for  a  deed  is  una'jle  to  CDnvey  a  portion  of  the 
land  b?CiU)d  of  a  defeat  o£  titU,  b  it  saoh  pDrtion  did  nob  constitute  an 
indac3ment  t)  tha  parcha^3,  aii  'n  s)  sitaitad  a^  not  to  detract  from 
th3  valaa  of  tbe  whole  trjicb,  compeas^tioa,  ani  not  rescission,  is  the 
rule.  Id, 

8.  Objbctioxs  to  title:  whex  mvde.    Where  a  purchaser  of  land  under 

a  contract  madj  certain  obje^.tions  to  the  title  as  shown  by  an  abstract 
furnished  by  the  vendor,  aad  thus  induced  the  vendor  t^  expend  money 
in  litigation  in  removing  such  objections,  held  that  the  venies  could  not 
atterwards  raise  other  objections  which  he  knew  the  vendor  ouldnot 
remove,  and  then  insist  upon  a  rescission  of  the  contract  on  account  ot 
such  objections;  but  that  Ch3  vendaa  mu^t,  in  such  cise,  present  all  his 
objections  within  a  reasonable  time  after  being  famished  with  an 
abstract.    Id, 

9.——:  TNca!tfBB\NCE  BT  C0NSE5JT  OF  VB!TDBB.  Where  land  was  pur- 
chased to  be  used  for  a  town  site  on  a  piopD^ed  railway,  and  the  persons 
interested  in  the  purchase  were,  with  one  exception,  the  same  as  those 
interested  in  the  railway,  aad  the  purchase  wa?  made  by  one  who  was 
agent  for  b^th  the  purchasers  ani  the  railway  company,  and  after  the 
oral  contract  for  the  purchase  had  been  made,  and  a  part  of  the  consid- 
eration paid,  but  befora  the  b>nd  for  a  d^ed  hid  been  executed,  the 
same  agent  procured  from  th-i  vendor  a  deed  for  the  right  of  way  for 
the  railroad  over  the  sime  land,  held  that  the  purchasers  could  not  set 
up  such  right  of  way  as  an  incumbrance  on  the  title,  for  the  purpose  of 
avoiding  the  c(^tract  of  purchase;  and  e^p'^cially  is  this  so  m  view  of 
the  fact  that  a  right  of  way  through  the  Lind  was  necessary  to  render 
the  purchase  valuable  for  the  purpose  for  which  it  was  made.    Id, 

10.  Time  as  b«bnce  op  co^^TRAcr:  waiver.    Time  should  sometimes  be 

regarded  as  of  the  essence  of  a  contract  for  the  sale  of  land,  even  when 
it  is  not  so  expressly  stated,  if  ti3  object  and  parp>4es  of  the. contract 
so  indiciite,  and  it  has  be3n  so  treated  by  the  parties.  But  if  time  be 
reg;arded  as  of  the  essence  of  the  contra-^t  in  this  ca^e,  held  that  it  wa-i 
waived  by  the  voniee  by  giving  the  vendor  time,  after  the  day  fixed  for 
performance,  to  perfect  hu  title.    Id, 

11.  OojBCTroNS  TO  title:  rbsoissiox  op  contract:  tebms.  A  vendee 
of  real  estate  under  a  b)ad  for  a  daed  cannot  rescind  tbe  contract  on 
account  of  imperfections  in  tne  title,  withoac  tendering  back  as  gooi  a 
title  as  the  vendor  had  when  the  contract  was  made.  In  ottier  words, 
he  cannot  further  incumber  or  becloud  the  title,  and  then  tender  it 
back,  and  demand  a  rescission.    Id, 

12.  Action  for  purchasb-sconet:  dblat  m  pbrpbcting  title.  In  an 
action  for  the  parcha^-mDUf^y  of  lani  sold  under  a  bond  for  a  d3ed,  it 
appeared  thit  there  wa^  a  delay  on  tne  part  of  the  vendor  in  pirfectmg 
his  title,  but  no  rijjht  of  rescission  hid  aosrued  in  the  vendee,  ani  no 
substantial  d image  had  resulted  to  him  on  account  of  the  d  )Uy,  and  he 
had  not  been  disturbei  in  his  possession  of  tne  premises.  Ssll  tliit  the 
vendor  was  entitled  to  recover  the  purchase  money  with  tie  stipulated 
interest.    Id, 

n.  Odntrvot  por  sale:  pobpbitubb  watybx  A  vendor  of  land  who 
hai  the  right  to  declare  the  contrast  forfeitji  apon  the  vendje's  failure 
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•  to  make  payment  as  stipulated,  cannot  accept  part  of  a  payment  and 
then  declare  a  torf'eiture.  He  must  first  make  demand  lor  the  balance 
of  that  payment.    Davidson  v,  Hawkeije  Ins.  Co.,  532. 

14.  Bond  for  deed:  tax  title  in  vendee  to  defeat  vendor.  A 
vendee  in  possession  of  land,  under  a  bond  for  a  deed  to  be 
executed  when  the  purchase  price  is  paid,  and  with  an  agreement 
to  pay  all  taxes  and  assessments  lawfully  imposed  on  the  premit-e:', 
cannot  deft'at  the  rights  of  his  vendor  by  purchas.nT  a  tax  title  based 
upon  a  salo  made  prior  to  his  pirchase  of  the  vendor,  bub  consum- 
mated by  a  deal  made  subsequent  thereto,  where  notice  of  tho 
expiration  of  the  time  lor  redemption  was  served  on  him  as  the  one  in 
possession  of  the  land.  In  such  case,  it  was  his  duty  to  redeem  the 
land  from  the  tax  sale;  (see  cases  cited  in  opinion;)  and  whatever  was  paid 
to  effect  such  redemption  would  have  amounted  to  a  payment  of  so 
much  on  the  purchase-money.  His  purchase  of  the  tax  title,  under  the 
fttcts  of  the  case,  amounte.l  simply  to  a  redemption,  which  inured  to  the 
benefit  of  his  vendor.  {Alexander  v.  Sully,  50  Iowa,  192,  distin- 
guished.)   Coiodry  v,  Cuthhert,  73;*. 

See  MoRfGAOE,  passinu 

VENUE. 

1.  Change  of:  discretion  of  judge:  chap.  94,  laws  of  1884:  appm- 
'    cation  to  pending  actions.    Chapter  94,  Laws  of  1884,  permitting 

affidavits  to  be  filed  in  resistance  of  a  motion  for  a  change  of  venue  on 
aaount  of  the  prejudice  of  the  judge,  and  vesting  the  court  with  a  dis- 
cretion in  the  matter,  applies  to  actions  which  were  pending  when  the 
statute  was  enacted,  as  well  as  to  those  nince  begun.  Section  45,  Subd. 
1,  does  not  prevent  such  application.    Eikenberry  v.  Edwards,  82. 

2.  Action  in  wrong  county:  motion  to  change:  pleading.    In  an 

action  brought  in  Webster  county,  against  a  citizen  of  Butler  county, 
for  coal  delivered  on  the  track  in  Webster  county,.under  a  contract  con- 
tained in  letters  between  the  parties,  plaintiff's  petition  alleged  that,  by 
the  terms  of  the  contract,  the  coal  was  to  be  delivered  and  paid  for 
in  Webster  county.  Certain  of  the  letters  between  the  part  es  were 
attached  as  exhibits  to  the  petition,  and  from  these  it  appeared  that  the 
coal  was  to  be  delivered  in  Webstier  county,  but  it  did  not  expressly 
appear  therefrom,  as  was  necessary  to  maintain  the  action  in  Webster 
county,  (See  Cod**,  §  2o81,)  that  payment  was  to  be  made  in  that 
county.  Tbe  petition,  howeve?,  further  averred  that  certain  other  let- 
ters were  lost,  in  which  Webster  county  was  expressly  stated  as  the 
place  of  both  delivery  and  pavment.  Held  that  these  averments, 
which  must  for  the  purpose  be  taken  as  true,  showed  a  right  of  acrtion  in 
Webster  county,  under  §  2581  of  the  Code,  and  that  a  motion  for  a 
transfer  of  the  cause  to  the  county  of  defendant's  residence,  under  J^ 
2  )S9  of  the  Code,  was  properly  overruled.  Fort  Dodge  Coal  Co,  v. 
Willis.  152. 

3.  Action  in  wrong  county:  misjoinder:  change  of  venue:  costs. 

Y.  &  P.,  residents  of  Decatur  county,  drew  in  their  own  favor  a  draft 
on  C.,  a  resident  of  Polk  county,  and  indorsed  it  to  the  plaintiff.  C. 
refused  to  honor  the  draft,  and  plaintiff  brought  suit  thereon  against 
the  drawers  and  the  drawee  in  Decatur  county.    Held — 

(1)  That  C.  was  improperly  loined  with  Y.  &  P.,  and  that  as  to  C. 
Decatur  was  as  essentially  the  wrong  county  as  if  he  had  been  sued 
alone. 

(2)  That  C.  was  entitled  to  have  the  cause  as  to  him  removed  to  the 
county  of  hid  residence,  and  to  an  allowance  for  his  expenses  in 
attending  in  the  wrong  county  to  secure  such  removal. 
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(3)  That,  after  his  motion  for  such  relief  had  been  ovBrruled,  and  he 
had  filed  an  answer,  and  the  plaintitf  had  dismissed  the  cause  with- 
out prejudice  as  to  him,  he  was  yet  entitled  to  his  expenses  for 
appeariner  in  ihe  wrong  county.  Farmera'  and  Traders*  Bank  v 
Cohen,  473. 

4.  FORBCLOSUBE  OF  MORTGAGE  AGAINST  EXECUTOR  AND  HEIRS  OP  MORT- 

GAGOR. H.»  a  resident  of  Greene  county,  died  th^re,  leaving  a  wife 
and  children,  who  continued  to  reside  there.  Before  his  death ,  and  prior 
to  the  enactment  of  chap.  126,  Laws  of  1834,  providing  that  actions  to 
foreclose  mortgages  must  be  brought  in  the  county  where  the  land  lies, 
he  had  mortgaged  his  land  in  Greene  county  to  secure  notes  payable  in 
Cedar  county.  His  widow  was  appointed  executrix  of  his  estate,  which 
was  in  process  of  settlement  in  Greene  county.  Ihis  action  was 
brought  m  Cedar  county,  where  the  notei  were  payable,  against  the 
executrix  and  heirs,  to  foreclose  the  mortgage.  Held  that  the  action 
was  maintainable  only  in  Greene  county,  and  that  the  court  of  Cedar 
county  hiid  no  jurisdiction  of  the  subject-matter.  This  conclusion  is 
concurred  in  by  all  the  members  of  the  court,  but  the  argument  of  the 
opinion,  based  on  the  the  theory  that  the  action  was  strictly  in  rem,  is 
not  concurred  in.    Orcutt  v.  Hanson,  514. 

5.  Wrong  county:   change  to  proper  county:   no  jurisdiction. 

When  an  action  which  should  be  brought  in  the  county  of  the  defend- 
ant's residence  is  brought  in  another  county,  but  the  court  has  no  juris- 
diction of  the  subject-matter,  the  defendant  does  not  waive  the  want  of 
jurisdiction  by  failing  to  move  for  a  chanare  to  the  proper  county,  under 
Code,  ^  2589.  That  section  is  not  applicable  to  such  a  case;  for  the 
court  in  such  a  case  has  no  jurisdiction  to  make  any  order  except  to 
dismiss  the  case,  or  strike  it  from  the  files.    Id, 

.   VERDICT. 

1.  Da3cages:  power,  op  court  to  reduce.    The  court  has  no  power  to 

reduce  the  amount  of  damasres  found  by  the  jury,  and  to  render  judg- 
ment for  the  reduced  sum.    Brown  v.  McLeish,  381. 

2.  Evidence:  priyate  knowledge  op  jurors  excluded.    Where  the 

uncontradicted  and  unimpeached  testimony  of  defendant  established  a 
good  defense  pleaded  bv  him  to  the  note  in  suit,  a  verdict  for  plaintiff 
should  not  have  been  allowed  to  stand  on  the  ground  that  the  lury  was 
justified  in  rejecting  defendant's  testimony  upon  their  personal  knowl- 
edge of  his  unsavory  reputation  for  truth  and  veracity.  Pumphray  v, 
TFa/ih?r,  383. 

3.  May  follow  eyidbncb  without  instructions.    Where  a  material 

fact  is  stated  in  the  pleadings  and  is  not  contradicted,  and  the  evidence 
fully  establishes  it,  tne  jury  may  properly  find  that  the  statement  i«  true, 
without  an  instruction  lo  that  etFect.    Seltz  v.  Hawkey t  Ins,  Co,,  710. 

4.  Special  findings:  judgment  on.    See  Practice  and  Procedure,  14,  16. 

See  Jurors  and  Jury;  Practice  and  Procedure,  10. 

VOLUNTARY  ASSOCIATION. 

See  Religious  Society,  1. 

WARRANTY. 

See  Sale,  3-7. 

WATER  AND  WATERCOURSES. 

1.  SuBFACB  water:  diversion  by  means  of  a  ditch:  bstoppbl  to 
TURN  again  into  NATURAL  COURSE.  '1  he  defendant,  in  building  its 
railroad,  spanned  with  a  trestle  a  slough,  along  which  surface  water 
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flowed,  nnder  the  trestle,  upon  plaintiff's  land  below.  Afterwards 
defendant  filled  the  space  covered  by  the  trestle,  making  a  solid 
embankment,  and  cut  a  channel  aloncr  its  embankment  to  carry  the 
water  to  the  river.  The  diversion  of  the  water  was  beneficial  to  plaint- 
iff. But  the  channel  proved  inadequate,  and  caused  seme  of  the  adja- 
cent lands  to  be  overflowed,  and  the  abutment  of  defendant's  bridge  at 
the  river  was  in  danger  of  being  undermined  by  the  water  flowing 
through  the  ditch.  To  avoid  these  results,  defendant  was  about  to  con- 
struct a  culvert  in  its  embankment  to  allow  the  water  to  flow  again  in 
its  original  and  natural  coni-se.  The  amount  of  the  water  had  in  the 
mean  time  been  augmented  by  the  fact  that  some  of  the  land-owners 
above  the  emba^ment  had  drained  their  lands  by  ditches  into  the 
slough.  Plaintiff  sought  to  enjoin  defendant  from  again  turning  the 
water  into  its  natural  course,  on  the  ground  that  he  would  thereby  be 
damaged,  and  that  defendant  was  estopped  from.sodoin^  on  account 
of  its  having  taken  control  of  the  water  and  directed  its  course  in 
another  way.  But,  as  it  does  not  ajppear  that  plaintiff  did  anything  in 
reliance  upon  the  permanency  of  the  diversion  of  the  water,  or  that  he 
would,  on  account  of  anything  done  by  defendant,  be  in  any  worse  con- 
dition by  its  return  to  its  natural  course  than  he  was  before  its  diver- 
sion, held  that  there  was  no  estoppel,  and  that  the  injunction  was  not 
warranted.    [Beck,  J.,  dissenting,]    King  v.  C,  B.  dt  Q.  R'y  Co,,  696. 

See  Statute  op  Limitations,  8. 

WILL. 

1.  Bequest  op  all  property  to  widow:  election.    Where  a  testa- 

tor bequeaths  all  his  property  absolutely  to  his  widow,  it  is  not 
necessary,  in  order  that  she  may  take  under  the  will,  that  she  file  her 
election  so  to  take,  instead  of  taking  her  third  under  the  statute.  Sec- 
tion 2'>42  of  the  Code  does  not  apply  to  such  a  case.  Bulfer  v,  Willig- 
rod,  620. 

2.  Construction:  absolute   bequest.     A  bequest   in   the   following 

form:    ** I  give  and  bequeath  to  my  beloved  wife       ♦       ♦       ♦ 
all  my  property,  to  use  to  her  own  use  and  benefit  as  she  shall  deem 
best  for  herself  and  our  beloved  daughter,"  held  an  absolute  bequest  to 
the  wife,  and  that  the  daughter  had  no  recoverable  interest  in  the  prop- 
erty or  the  proceeds.    Id, 

3.  Construction  :  general  or  specific  leqacies.  A  testator  bequeathed 

to  each  of  four  persons  $600,  and  then  stated  in  his  will :  'This  amount 
is  io  notes  such  as  the  executrix  of  my  will  may  turn  out  to  them.  The 
rest  of  my  property  I  devise  and  bequeath  to  my  wife."  Held  that  the 
$600  bequests  were  not  specific  legacies  of  certain  notes  which  the  exec- 
utrix might  turn  out  in  their  payment,  whether  good  or  bad,  but  that 
the  testator  intended  that  each  legatee  should  have  $600,  which  the  exec- 
utrix could  pay  in  notes  of  that  value,  or  which  would  yield  that  sum, 
and  that,  if  there  should  not  be  sufficient  good  notes  in  the  hands  of  the 
executrix,  the  sum  should  be  made  up  of  other  property  of  the  estate. 
Frank  r.  Frank,  646. 

WITNESS. 

1.  Competency:  wife  of  decedent  against  executor.    Section  3641 

of  the  Code  does  not  prohibit  a  widow  from  testii  ving  for  the  plaintiff 
in  an  action  upon  an  account  against  her  husband  s  executor.  The  pro- 
hibition of  that  section  applies  only  to  actions  brought  against  the  hus- 
band or  wife  personally.  [Beck,  J .,  disftenUng,]  Parcell  v.  McBegnoldi, 
623. 

2.  Experts.    See  Criminal  Law,  20;  Evidence,  8,  9. 

See  Criminal  Law,  18;  Depositions,  1;  Eyidbncb,  10, 11. 
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